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BOOK  XL 


SPECIFIC  ISSUES  AND  OFFENCES. 


CHAPTER  I. 

THE  ACCESSORY  AND  THE  LIKE.^ 

1.  Introdaction. 
2<11.  The  Pleading, 
12-15.  The  Evidence. 

§1.  How  the  Chapter  divided.  —  We  shall  consider  I.  The 
Pleading ;  II.  The  Evidence. 

I.  The  Pleading, 

§  2.  Acceaaories  before  and  after  Distinguiflhed  —  In  what 
'Crimes  —  Treason  —  Misdemeanor  —  Felony.  —  Starkie  says  : 
**  In  treason,  petit  larceny,  and  misdemeanors  below  felony, 
the  distinction  between  principals  and  accessories  is  not  ad- 
mitted ;  and  all  advisers,  contrivers,  and  procurers  are  equally 
principals  with  those  who  commit  the  offence,  though  they  bo 
absent  at  the  time  of  its  commission ;  and  in  such  cases  it 
seems  to  be  a  general .  rule,  that  all  such  principals  may  be 
charged  to  have  committed  the  offence  jointly,  provided  the 
nature  of  the  offence  admit  of  such  participation."  ^    This  doc- 

1  See  Crim.  Law,  I.  §  698-646.  wealth  v.  Gannett,  1  Allen,  7  f  Thomp- 

s  1  Stark.  Crim.  PL  2d  ed.  81 ;  Crim.    son  v.  The  State,  6  Humph.  138. 
Law,  I.  §  622-629.    See  alao  Common- 
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trine,  it  is  observed,  emlnrades^  tWose  who,  if  the  crime  were 
felony,  would  be  ^rif>cipul&^  of  the  first  degree,  principals  of  the 
second  degreo^.  &Q^*scccessories  before  the  fact.  ^^  But,"  he 
adds,  ^^  i^^iere.  A  person  becomes  a  traitor  hj  harboring  and 
receinng  sjjiother  who  has  committed  treason,  the  indictment 
.  mudf  *be  specially  framed  for  the  receipt,  and  not  for  the  princi- 
. /\ -pal"  treason."^  Therefore  those  who,  in  felony,  would  be 
:*' 'accessories  after  the  fact,  are,  in  treason  and  misdemeanors, 
not  to  be  charged  as  doing  the  criminal  acts  jointly  with  their 
principals,  but  the  indictment  is  to  be  specially  framed.  These 
hint&,*taken  in  connection  with  the  discussions  to  be  found  in 
the  first  volume  of  the  author's  work  on  the  Criminal  Law, 
will  suffice  for  this  double  class  of  cases. 

§  8.  Principals  of  FixBt  and  Second  Degrees.  —  In  fclony,  as 

we  have  also  seen  elsewhere,^  the  indictment  need  not,  in  its 
form,  distinguish  between  principals  of  the  first  and  of  the 
second  degree ;  the  same  rules  applying  here  as  in  misde- 
meanor and  in  treason.  The  doctrine  is  by  Starkie^  stated  as 
follows :  ^^  Where  A  and  B  are  pr.esent,  and  A  commits  an 
ofience  in  which  B  aids  and  assists  him,  the  indictment  may 
either  allege  the  matter  according  to  the  fact,  or  charge  them 
both  as  principals  in  the  first  degree ;  ^  for  the  act  of  one  is  the 
act  of  the  other .^  And,  upon  such  an  indictment,  B,  who  was 
present  aiding  and  abetting,  may  be  convicted,  though  A  is 
acquitted.^  So  A  and  B,  if  present  aiding  and  abetting,  may 
be  convicted,  though  C,  a  person  not  named  in  the  indictment, 
committed  the  act.^  Again,  if  an  indictment  for  murder 
charges  that  A  gave  the  mortal  stroke,  and  that  B  was  present 
aiding  and  abetting,  both  A  and  B  may  be  convicted,  though 
it  turn  out  that  B  struck  the  blow,  and  that  A  was  present  aid- 
ing and  abetting.^  To  go  one  step  further,  upon  a  similar 
indictment,  charging  A  as  a  principal  in  the  first  degree,  and 

< 

1  1  Stark.  Crim.  Fl.  2d  ed.  81,  refer-  <  Foster,  351 ;  1  Hale  P.  C.  487,  463 ; 

riDg  to  Foster,  346.  2  Hale  P.  C.  185,  292,  844,  845 ;   2 

«  Crim.  Law,  I.  §  596.  Hawk.  P.  C.  c.  46,  §  195 ;  9  Co.  67 ; 

•  1    Stark.    Crim.    PI.    2d   ed.   81,  The  State  v.  Phillips,  24  Misso.  475. 

7  Rex  V.  BcTrtwick,  1  Doug.  207 ;  J. 

4  Foster,  851,  425 ;  2  Hawk.  P.  C.  Kel.  109 ;  Saund.  109. 

c.  28,  §  76 ;  2  Hale  P.  C.  844.  ^  Benson  v.  Offlej,  2  Show.  510,  8 

ft  2  Hawk.  P.  C.  c.  28,.§  76;  Toang  Mod.  121 ;  Foster,  851 ;  1  Hale  P.  C. 

V.  Rex,  8  T.  B.  98, 105.  487,  468 ;  2  Hale  P.  C.  844,  845. 
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B  as  present  aiding  and  abetting,  B  may  be  convicted  though 
A  be  acquitted."  ^ 

§  4.  Statatea  changing  Common  Law  as  to  AccesBoiles  before 
Jn  Felony  —  How  indicted.  —  There  are  in  some  of  the  States 
statutes  hj  force  of  which  the  doctrines  of  the  last  section  are 
extended  to  the  accessories  before  the  fact  in  felony,  the  same 
as,  in  tlie  section  before  the  last,  we  saw  that  they  extend,  at 
the  common  law,  to  the  procurers  of  treason  and  misdemeanor. 
Thus,  in  Illinois,  it  is  provided  that  the  accessory  before  the 
fact  "  shall  be  deemed  and  considered  as  principal,  and  pun- 
ished accordingly"  ;  and,  by  construction,  if  one  is  indicted  as 
a  principal,  and  the  proof  shows  him  to  have  been  an  acces- 
sory before  the  fact,  he  may  be  convicted.  Said  the  court : 
^^  All  are  principals,  and,  as  such,  should  be  indicted  and  pun- 
ished. Indeed  they  must  be  indicted  as  principals,  or  not  at 
all,  for  they  are  declared  by  the  act  to  be  principals."  Yet  it 
was  added :  ^^  There  is  no  doubt  but  that  the  pleader  may,  if 
he  choose,  and  perhaps  it  would  be  advisable  to,  describe  the 
circumstances  of  the  ofiTeQce  as  they  actually  transpired,  as  it  is 
in  an  indictment  against  an  accessory  before  or  at  the  fact ;  but, 
if  the  stating  part  of  the  indictment  be  in  that  way,  it  should 
conclude  as  for  murder,  for  that  is  really  the  ofiTence  of  which 
the  party  is  guilty,  if  at  all."  ^  In  many  of  the  other  States, 
there  are  statutes  more  or  less  resembling  this  Illinois  one,  and 
intended  to  effect  the  same  general  result ;  but  they  are  not  all 
construed  in  the  same  way.  It  is  safest,  therefore,  for  the 
pleader,  in  the  absence  of  decisions  in  his  own  State,  to  draw 
the  indictment,  as  far  as  convenient,  upon  the  special  facts,  at 
the  same  time  adding  such  words  as  bring  the  case  within  the 
statute.^ 

1  Beg,  V.  Wallis,   1    Salk.    884 ;   1  Iowa,  snbetantiallv,  Bonsell  v.  United 

Hawk.  P.  C.  c.  81,  §  46,  47;  Rex  v.  States,  1  Greene,  Iowa,  HI. 

Taylor,  1  Leach,  4th  ed.  860.     See  '  Thus,  in  Michigan,  the  distinction 

Cr^.  Law,  I.  §  596 ;  People  v.  Bearss,  between  principal  and  accessory  before 

10  Cal.  68 ;   The  State  t^.  Davis,  29  the  fact,  and  between  principals  of  the 

Misso.  891 ;  Kez  v.  Downing,  1  Den.  first  and  second  degrees,  having  been 

C.  C.  62;  1  Cox,  C.  C.  166,  2  Car.  &  by  statute  abrogated  in  all  cases  of  fel- 

K.  882;   Rex  v.  Culkin,  6  Car.  &  P.  ony,  it  was  deemed   to  follow,  that, 

121.  when  by  the  statute  creating  the  prin- 

*  Baxter  v.  People,  8  Gilman,  868,  cipalofience,  or  by  the  existing  common 

881,  882.    It  is  80  also  in  California,  law,  only  persons  of  a  certain  class,  or 

People  V.  Davidson,  6  Cal.  188 ;  and  in  standing  in  a  certain  relation,  are  com- 
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§  5  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XI. 

§  5.  Stating  Oflfence  according  to  the  Outward  Fact — Against 
Principalfl  of  First  and  Second  Degree  —  Form.  —  But  even  in 

those  cases  in  which  the  law  is  settled  that  the  procurer  of  the 
act  may  be  charged  as  the  doer,  and  in  indictments  against 
principals  of  the  second  degree,  the  pleader  may  sometimes 
deem  it  practically  advisable,  following  the  hint  given  by 
Powell,  J.  as  already  quoted,^  to  adapt  the  indictment  to  the 
understandings  of  the  "  lay  gents  "  who  are  to  be  the  jurors, 
and  lay  the  matter  specially.  When  the  indictment  is  against 
two  persons,  one  of  whom  is  principal  of  the  first  degree,  and 
the  other  is  principal  of  the  second  degree,  and  the  pleader 
wishes  to  charge  the  latter  specially,  the  form,  as  given  by 
Archbold,  is  as  follows  :  "  After  stating  the  offence  of  the  prin- 
cipal in  the  first  degree,  and  immediately  before  the  conclusion 
of  the  indictment,  charge  the  principal  in  the  second  degree, 
thus :  — 


petent  to  commit  6tich  principal  offence,  as  the  offence,  in  snch  a  case,  consists 

an  indictment  against  aiders  and  abet-  solely  in  the  aiding  and  abetting,  these 

tors  not  of  Uiis  class  must  be  under  this  circumstances  must  be  alleged  in  the 

section,  and  set  out  the  aiding  and  abet-  indictment,  or  the  offence  does  not  ap- 

ting,  in  which  alone  the  crime  consists ;    pear In  cases  of  this  kind,  then, 

and,  where  the  offence  is  not  so  con-  the  provision  of  this  section,  that  aid- 
fined,  aemble,  a  like  form  of  indictment  ers  and  abettors  maj  be  indicted  '  as 
is  safer  and  better.  Said  Christiancy,  principals,'  cannot  be  construed  to 
J. :  "  The  act  [1885,  §  19]  provides,  mean  that  they  may  be  indicted  as 
that  all  persons  concerned  in  the  com-  having  directly  committed  the  principal 
mission  of  a  felony,  whether  they  di-  offence,  in  the  commission  of  which 
rectly  commit  the  act  constituting  the  they  have  aided  and  abetted  only ;  es- 
ofience  or  aid  and  abet  in  its  commis-  pecially,  in  a  case  like  the  present, 
sion,  though  not  present,  may  hereafter  where,  if  the  defendant  had  directly 
be  indicted,  tried,  and  punished  as  committed  the  very  act  cdbstituting 
principals,  as  in  the  case  of  a  misde-  the  offence,  he  would  not  be  guilty.  It 
meanor.  This,  then,  clearly  renders  can  only  receive  this  construction,  if  at 
all  aiding  and  abetting  in  felony,  though  all,  in  those  cases  where  it  was  legally 
by  persons  not  present,  criminal,  and  possible  for  the  defendant  to  commit 
prescribes  the  punishment,  as  in  the  directly  the  principal  offence."  Shannon 
case  of  the  principal.  And  under  this  v.  People,  6  Mich.  71,  S6,  88.  As  to 
section,  such  aider  and  abettor  may  be  indictments  pursuant  to  the  statute  in 
convicted  and  punished,  though  not  Maine,  see  the  State  v.  Bicker,  29 
sustaining  the  relation  necessary  to  Maine,  84.  See  also  Thompson  v. 
bring  him  within  the  description  of  a  Commonwealth,  1  Met.  Ky.  18 ;  Jo- 
principal  offender  under  section  81,  sephine  v.  The  State,  89  Missis.  618 ; 
chapter  158.  But  to  bring  such  a  per-  Reg.  v.  Manning,  2  Car.  &  E.  903, 
son  within  this  section  (19),  he  must  note, 
be  indicted  under  it,  since  it  is  the  only  i  Vol.  I.  §  888. 
law  which  renders  him  criminal ;  and, 
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CHAP.  I.]  '  ACCESSORY  AND  THE  LIKE.  §  5 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
J.  W.,  &c.,  on  the  day  and  year  aforesaid,  with  force  and  arras,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  feloniously  was  present,  aiding,  abetting,  and 
assisting  the  said  J.  S.  the  [felony  and  larceny]  aforesaid  to  do  and  commit, 
against  the  peace/*  &c.^    .  • 

The  reader,  therefore,  perceives,  that  the  charge  against  the 
principal  of  the  second  degree  is  not  put  into  a  count  by  itself; 
but  it  constitutes  a  part  of  the  same  count  with  the  charge 
against  the  principal  of  the  first  degree.^ 

1  Archb.  PI.  &  £t.  18th  Lond.  ed.  the  said  E.  F.  [the  principal  of  the 
797,  altered  to  correspond  with  'the  second  degree],  then  and  there,  feloni- 
form  in  the  6th  ed.  p.  681,  by  inserting  ously,  wilfully,  and  of  his  malice  afore- 
tiie  place  (see  Vol.  I.  §  368).  In  a  form  thought,  was  present,  aiding,  helping, 
given  by  Chitty  (2  Chit.  Crim.  Law,  4,  abetting,  comforting,  assisting,  and 
5),  the  words  "  then  and  there ''  are  maintaining  the  said  C.  D.  [the  princi- 
Qsed  to  designate  the  time,  instead  of  pal  of  the  first  degree]  in  the  felony 
repeating  the  day  by  date.  This  is  and  murder  aforesaid,  in  manner  and 
plainly  the  better  form  of  the  allegation  form  aforesaid,  to  do  and  commit.  And 
(seeante,  Vol.  I.  §412  and  note),  though  the  jurors  aforesaid,  upon  their  oath 
I  do  not  mean  to  say  that  Archbold's  aforesaid,  do  say,  that  the  said  C.  D. 
form,  copied  into  the  text,  is  not  suffi-  and  £.  F.  him  the  said  A.  B.,  in  man- 
dent.  But  if  it  is  sufficient,  it  becomes  ner  and  form  aforesaid,  feloniously, 
•o  argumentatively,  as  it  were,  by  force  wilfully,  and  of  their  malice  afore- 
of  the  words  **  present "  and  "  aiding."  thought  did  kill  and  murder,  against 

'  Therefore  an  indictment  under  a  the  peace  of  our  lord  the  king,  his 
statute  for  a  misdemeanor,  as  well  as  crown  and  dignity."  See  also  The 
for  a  felony,  is  good,  if  in  a  siaglc  count  State  v.  Pile,  6  Ala.  72.  Where,  in  an 
it  first  sets  out  the  offence  of  the  prin-  indictment  for  aiding,  &c.,  in  the  com- 
cipal  of  the  first  degree,  then  proceeds  mission  of  a  murder,  there  was  no 
to  state  the  presence  and  aiding  and  place  alleged  to  the  averment  of  the 
abetting  of  the  principal  of  the  second  aiding,  &c.,  but  time  and  place  were 
degree,  and  concludes  against  the  form  alleged  to  the  assault,  stroke,  and 
of  the  statute  ;  though  there  is  no  such  death,  and  it  was  added  that  the  pris- 
•eparate  conclusion  as  to  the  ofifence  of  oners  were  then  present  aiding  and 
the  principal  of  the  first  degree.  Rex  abetting,  it  was  held,  that  the  venue 
0.  Nelmes,  6  Car.  &  P.  847.  In  2  Chit  was  sufficiently  laid.  The  State  v, 
Crim.  Law,  4,  5,  the  reader  will  find  Taylor,  21  Misso.  477.  For  several 
an  indictment  mentioned  in  the  last  interesting  points,  see  Heydon's  Case, 
note,  for  murder,  against  principals  of  4  Co.  41  a.  According  to  this  case,  if 
the  two  degrees,  drawn  in  a  slightly  the  indictment  charges,  that  the  prin- 
different  manner,  but  in  the  main  in  cipal  of  the  first  degree  gave  the  mortal 
this  special  way.  It  first  names  both  blow  on  a  day  named,  and  that  the 
defendants;  then  charges,  that  they,  death  occurred  on  a  subsequent  day 
"  then  and  there  being,  feloniously  and  named ;  then  charges,  that,  on  the  first 
wilfully  and  of  their  malice  aforethought  mentioned  day,  the  principals  of  the 
did  make  an  assault ";  next,  it  describes  second  degree  were  present  at  the  "/el- 
the  acts  done  by  the  principal  of  the  ony  and  murder "  as  thus  recited,  &c. ; 
first  degree,  charging  them  against  him  the  indictment  is  "  repugnant  and  in- 
only  ;  lastly,  it  proceeds :  "  of  which  sufficient,"  as  to  the  principals  of  the 
•aid  mortal  wound  the  said  A.  B.  did  second  degree ;  "  for  no  felony  was 
then  and  there  instantly  die ;  and  that  committed  till  the  death,  and  bone  shall 
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§  7  SPECIFIC  ISSUES  AND   OFFENCES.  [BOOK  XI. 

§  6.  Form  agaixiBt  Principals  of  Second  Degree,  continued. — 
This  form  of  the  indictment  carries  the  idea  of  laying  the 
matter  specially  as  far  as  it  is  practically  prudent  for  the 
pleader  to  go.^  For  instance,  to  -  constitute  one  a  principal  of 
the  second  degree,  he  must  be,  in  the  language  of  this  indict- 
ment, as  the  law  expounds  it,  ^^  present " ;  but  there  is  legally 
a  constructive  as  well  as  an  actual  presence,  and  in  some  cir- 
cumstances a  man  may  be  a  principal  of  the  second  degree 
though  he  is  not  "  present "  in  the  sense  in  which  the  word 
would  be  understood  by  "  lay  gents."  ^  Still  this  form  of  the 
indictment  is  legally  sufficient  for  this  class  of  cases.^ 
§  7.  Accessories  Proper  at  Common  Law  :  — 
Joinder  in  Indictment  with  Principal  —  Ghitty  says  :  ^  ^'  As,  at 

common  law,  the  accessory  cannot  be  tried  before  the  princi- 
pal, without  his  own  consent,  and  as  the  crime  of  the  former 
depends  upon  the  guilt  of  the  latter,  and  an  accessory  must 
be  convicted  of  aXelony  of  the  same  species  as  the  principal, 
it  is  both  usual  and  proper  to  include  them  in  the  same  indict- 
ment.^ In  this  case,  if  the  principal  plead  the  general  issue, 
the  accessory  will  be  required  to  plead  also ;  and,  if  he  plead 
the  same  plea,  both  may  be  tried  by  the  same  inquest,  but  the 
principal  must  be  first  convicted  ;  and  tlie  jury  will  be  charged, 
if  they  find  the  former  not  guilty,  that  the  latter  must  also  be 
acquitted.® 

• 

be  adjudged  a  felon  by  relation."    And  the  countj  of  K. ;  and  that  the  prisoner 
the  judges  said,  "  they  had  often  ad-  was  then  and  there  aiding  in  the  corn- 
judged  indictments  insufficient,  when  mission  of  the  felony ;  and  it  was  held, 
the  stroke  is  one  day  and  the  death  that  the  indictment  was  good;  and  that 
another,  and  the  jury  concluded  the  the  word  "  there  "  referred  to  P.,  in  the 
murder  or  homicide  to  be  committed  county  of  M.    Rez  v.  Hargraye,  6  Car. 
the  first  day;  but  they  said  that  in  the  &  P.  170. 
case  at  bar  the  indictment  should  be,  ^  Vol.  I.  §  888-885. 
that  the  said  pnesentes  et  abetiantes  /ue-  '  Crim.  Law,  I.  §  601. 
runt  proEsentes,  auxtltanies,  ^c,  ad  fdoni.  '  Archb.  PI.  &  Ev.  18th  Lond.  ed.  798. 
am  et  murdrum  prad.  in  forma  prced,  *  1  Chit.  Crim.  Law,  271,  272. 
faciend."  There  may  be  doubt,  whether  »  Foster,  866;    1  Hale  P.  C.  628; 
all  courts,  at  the  present  day,  would  Bum  Just.  Accessories,  IV. ;  Williams 
hold  thus.    See  Crim.  Law,  I.  §  88;  Just.  Accessory,  •  V. ;   Com.  Dig.  Jus- 
ante,  §  67.    In  an  English  case  before  tices,  T,  8. 

Patterson,  J.  the  indictment  which  was  •  1  Hale  P.  C.  624;  2  Hale  P.  C. 
for  manslaughter  charged,  that  A  gave  222,  228 ;  2  Hawk.  P.  C.  c.  29,  §  47 ; 
the  deceased  divers  mortal  blows  at  P.,  Cem.  Dig.  Justices,  T,  8 ;  Bum  Just, 
in  the  county  of  M.,  and  that  the  de-  Accessory,  IV. ;  Williams  Just.  Ac- 
ceased  languished  and  died  at  D.,  in  cessory,  V. 
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CHAP.  I.]  ACCESSORY  AND  THE  LIKE.  §  9 

§  8.  How  Indictment  framed.  —  ^'  Where  the  parties  are  thus 
joined  in  the  same  proceeding,  the  proper  course  is  first  to 
state  the  guilt  of  the  principal  as  if  he  alone  had  heen  con- 
cerned ;  and  then,  in  case  of  accessories  before  the  fact,  to 
aver  that  *  C,  D.  late  of,  &c.  [the  procurer],  before  the  commit- 
ting of  the  said  felony  and  murder  [or  burglary,  as  the  case 
is]  in  form  aforesaid,  to  wit,  on,  &c.,  with  force  and  arms,  &c., 
did  maliciously  and  feloniously  incite,  move,  procure,  aid,  and 
abet  [or  counsel,  hire  and  command]  the  said  A.  B.  [the  prin- 
cipal felon]  to  do  and  commit  the  said  felony,  in  manner 
aforesaid,  against  the  peace,  &c.'  And  where  a  man  is  in- 
dicted as  an  accessory  after  the  fact  together  with  his  principal, 
the  original  felony  is  to  be  stated  in  the  same  way,  and  the 
conclusion  must  aver  that  the  accessory  '  did  receive,  harbor, 
and  maintain,'  &c.,  the  principal  felon, '  well  knowing '  that  he 
had  committed  the  felony.  The  averment  of  knowledge  is 
indispensably  requisite ;  because,  without  it,  the  guilt  does  not 
manifestly  appear.^  But  it  is  in  no  case  necessary  to  use  the 
word  ^  accessory  '  in  the  indictment,^  or  to  set  forth  the  means 
by  which  the  accessory  before  the  fact  incited  the  principal  to 
commit  the  felony,  or  the  accessory  after  received,  concealed, 
or  comforted  him  ;  for  it  is  perfectly  immaterial  in  what  way 
the  purpose  of  the  one  was  effected,  or  the  harboring  of  the 
other  secured ;  and,  as  the  means  are  frequently  of  a  com- 
plicated nature,  it  would  lead  to  great  inconvenience^  and 
perplexity  if  they  were  always  to  be  described  upon  the 
record."  * 

§  9.  Foxm  against  Accessory  before. —  When,  therefore,  the 
indictment  is  against  the  accessory  before  the  fact  in  cases  of 
felony,  though  he  may  be  joined  with  the  principal,^  the  charge 
against  him  must  be  special.  He  cannot,  where  the  common- 
law  rules  prevail,  be  convicted  on  an  indictment  charging  him 
as  principal.^    Ghitty  furnishes  the  following  form:    ''After 

>  Hale  p.  C.  622;   Com.  Dig.  Jus-  *  Co.  Ent.  56,  67 ;  Bast.  Ent.  48,  61, 

tices,  T,  2;  2  HaWk.  P.  C.  c.  20,  §  88;  52;  9  Co.  114;    2  Hawk.  P.   C.  29, 

Burn  Just.  Indictment,  HI. ;  2  Hawk.  §  17. 

P.  C.  c.  25,  §  67 ;  2  LeT.  208.  »  The  State  ».  Carrer,  49  Maine,  688. 

«  8  P.  Wms.  477.  •  The  State  v.  Wyckoff,  2  Vroom, 

*  See  the  chapter  in  Vol.  L  com-  66. 
mencing  at  §  498. 

7 


§  10  SPECIFIC  ISSUES  AND   OFFENCES.  [BOOK  XI. 

framing  the  indictment  against  the  principal  in  the  usual,  form, 
at  the  foot  proceed  as  follows  :  — 

"  'And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
J.  K.,  late  of,  &c.,  laborer,  before  the  said  felony  [or  '  felony  and  murder,'  or 
'burglary,'  &c.,  as  the  case  is]  was  committed  in  form  aforesaid,  to  wit,  on,  &c., 
with  force  and  arms,  at,  &c.,  did  unlawfully  and  feloniously  counsel,  aid,  abet, 
and  procure  [or,  if  for  murder, '  did  feloniously  and  maliciously  incite,  move, 
procure,  Aid,  counsel,  hire,  and  command ']  the  said  C.  D.  to  do  and  commit  the 
said  felony  [or  '  the  said  felony  and  murder ']  in  manner  and  form  aforesaid, 
against  the  peace  of  our  said  lord  the  king,  his  crown,  and  dignity.' "  ^ 

§  10.  Form   against    Acceasory  after.  —  The   accessory    after 

the  fact,  like  the  accessory  before,  iriay,  if  the  pleader  elects, 

1  2   Chit.    Crim.   Law,   5.    He  ob-  Commonwealth,  7  S.   &  R.  491.    In 

serves  :  "  The  accessory  cannot  be  con-  New  Jersey,  a  statute  "  provides,"  says 

Ticted  on  this  indictment,  if  it  appears  the  court,  **  that,  if  any  person  shall 

that  he  was  present,  aiding  and  abet-  cause,  counsel,  command,  or  procure 

ting.    Rex  v.  Gordon,  1  Leach,  4th  ed.  to  be  uttered  or  published  as  true  any 

615."    The  reader  perceives,  that  his  bank  note,  knowing  the  same  to  be 

presence  makes  him  a  principal,  and  false,  with  intent  to  defraud  any  per- 

as  such  he  should  be  indicted.    For  son,"  &c.    And  it  was   held,  that  an 

another  form,  see  Archb.  PI.  &  Ev.  indictment  which  alleges  a  conviction 

18th  Lond.  ed.  802.    As  to  the  method  for  the  passing  of  a  counterfeit  bill, 

of  proceeding  in  Georgia,  see  Bulloch  and  then  charges  that  the  defendant 

V.  The  State,  10  Ga.  47.    Li  an  indict-  did  feloniously,  &c.,  incite,  move,  &c., 

ment  against  an  accessory  before  the  the  convicted  person  to  the  commis- 

fact,  in  felony,  it  is  not  necessary  to  set  sion  of  said  felony,  is  defective  in  not 

forth  the  conviction  or  execution  of  the  setting  out  any  guilty  knowledge,  or 

principal.    The  State  v.  Crank,  2  Bai-  any  intent  to  defraud,  on  the  part  of 

ley,  66 ;  The  State  w.  Sims,  2  Bailey,  the  defendant.    The    State  v.  Seran, 

29.  An  accessory  may  be  indicted  with-  4  Dutcher,  519.    Though,  in  Indiana, 

out  the  conviction  of  the  principal  be-  the  accessory  before  the  fact  may  by 

ing  averred,  but    his    guilt  must  be  statute  be  convicted  before  the  princi- 

averred;  and,  where  he  is  tried  sepa-  pal,  yet  the  offence  of  the  principal 

rately  from  the  principal,  the  evidence  must  be  alleged.    Ulmer  v.  The  State, 

must  show  that  his  guilt  was  legally  14  Ind.  62.    In  New  Hampshire,  prior 

established,  before  the  trial  of  the  ac-  to  the  revision  of  the  statutes,  in  1842, 

cessory.     Holmes   v.   Commonwealth,  the  proceedings,  upon  the  trial  and  in- 

1   Casey,  221.    Where  the  first  two  dictment  of  principal  and  accessory  to 

counts  in  an  indictment    charge  the  a  felony,  were  governed  by  the  rules 

felony  of  the  principal,  and  a  third  of  the  old  common  law,  as  modified  by 

charges  a  person  as  accessory  to  "said"  the  Statute  1  Anne,  c.  9;  and  the  ac- 

felony,  the  word  "  said "  will  be  taken  cessory  could    be   indicted  and  tried 

to  refer  to  the  second  count,  and  there-  with  the  principal,  but  could  not  be 

fore  the  count  is  not  bad  for  uncer-  tried  separately  until  the  principal  had 

tainty.     Sampson   v.   Commonwealth,  been  convicted.    Rev.  Sts.  c.  221,  §  1, 

5  Watts  &  S.  885.    If  an  indictment  which  enacts  that  the  accessory  may 

alleges  a  burglarious  entry  with  intent  be  tried  either  before  or  after  the  princi- 

to  steal,  and  then  and  there  stealing,  it  pal,  does  not  change  the  rule   of  the 

is  only  the  off*ence  of  burglary ;  and  a  common  law,  that  he  may  be  indicted 

count  charging  one  as  accessory  to  "  the  and  tried  with  him.    The  State  v.  York, 

offence  aforesaid,"  is  good.    Stoops  p.  87  N,  H.  176. 
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CHAP.  I.]  ACCESSORY   AND  THE  LIKE,  §  12 

• 

be  proceeded  against  jointly  with  the  principal.^  Chitty  gives 
us  the  following  form :  "  After  framing  the  indictment  against 
the  principal  in  the  usual  form,  at  the  foot  proceed  as 
follows :  — 

"  'And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
J.  K.,  late  of,  &c.,  laborer,  well  knowing  the  said  C.  D.  to  have  done  and  com- 
mitted the  said  felony  and  burglary  [according  to  the  fact]  in  form  aforesaid, 
afterwards,  to  wit,  on,  &c.,  with  force  and  arms,  at,  &c.,  him  the  said  C.  D.  did 
feloniously  receive,  harbor,  and  maintain,  against  the  peace  of  our  said  lord  the 
king,  his  crown,  and  dignity.' ''  ^ 

§11.  "Where  the  Acoesaory  is  separately  indicted.  —  Chitty^ 
says :  ^*  In  an  indictment  against  the  accesBory  alone^  after  the 
conviction  of  the  principal,  it  is  not  necessary  to  aver  that  the 
latter  committed  the  felony,  or  on  the  trial  to  enter  into  a  detail 
of  the  evidence  adduced  against  him ;  but  it  is  sufficient  to 
recite  with  certainty  the  record  of  the  conviction,  because  the 
court  will  presume  every  thing  on  the  former'  occasion  to  have 
been  rightly  and*  properly  transacted.*  But  this  presumption 
must  give  way  to  positive  evidence  of  the  innocence  of  the 
principal,  which  it  is  fully  competent  for  the  supposed  accessory 
to  produce.  And,  therefore,  if  it  appear  on  the  trial  that  the 
principal  was  erroneously  convicted,  the  defendant  indicted  as 
accessory  is  entitled  to  an  acquittal."  ^  But  the  full  discus- 
sion of  this  subject  of  the  accessory  and  the  like,  in  the  work 
on  the  Criminal  Law,  renders  it  not  desirable  to  enter  much 
into  detail  here.  We  shall  call  to  mind  a  few  points  con- 
cerning — 

» 

II.  The  Evidence. 

§  12.  Guilt  of  the  Prinoipal — Record  of  his  Conviotioxi.  —  See- 
ing that  the  accessory  cannot  be  guilty  unless  his  supposed 
principal  is  guilty  also,  the  former,  whether  indicted  with  the 
latter  or  separately,  can  be  convicted  only  on  evidence  showing, 
together  with  his  own  participation  in  the  crime,  the  guilt  of  his 

1  Kedroan  p.  The  State,  1  Blackf.  «  7  T.  H.  466;  Foster,  865;  Com. 

429.  Dig.  Jastices,  T,  8. 

«  2  Chit.  Crim.  Law,  5.    And  see  «  Foster,   121,  866;    8  Camp.  266; 

Rex  r.  Thompson,  2  LeT.  208,  8  Eeh.  Com.  Dig.  Justices,  T,  8 ;  4  Bl.  Com. 

875, 674.  824. 

»  1  Cliit.  Crim  Law,  278. 
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• 
principal.  If,  as  just  stated,  the  principal  is  convicted  in 
advance  of  the  accessory,  then,  on  the  trial  of  the  accessory, 
the  record  of  the  former's  conviction  is  prima  facie  evidence  of 
the  principal's  guilt.^  Indeed,  where  the  rules  of  the  common 
law  prevail,  the  accessory  cannot  be  convicted  except  with  or 
after  his  principal.;  ^  and,  if  after,  the  record  of  the  principal's 
conviction  must  be  produced  at  the  trial,^  and  no  further  evi- 
dence need  be  produced  to  make  a  prima  facie  case  on  this 
point.* 

§  18.  Evidence  of  Prinoipal's  Gkiilt,  continued.  —  But  by  force 

of  statutes  in  most  or  all  of  the  States,  the  accessory  may  be 
tried  even  in  advance  of  his  principal.  And  whether  the  trial  is 
in  advance  or  the  two  are  tried  together,  there  being  already  no 
conviction  of  the  principal,  there  must  be  parol  evidence  pro- 
duced against  the  accessory  of  the  principal's  guilt.^  And, 
said  Bosanquet,  J.  ^^  I  take  it  that  whatever  is  evidence  against 
the  principal  is  prima  facie  evidence  of  the  principal  felony,  as 
against  the  accessory  ; "  though,  as  we  saw  in  the  last  section, 
the  accessory  may  contradict  the  principal's  guilt.^  For  exam- 
ple, the  confession  of  the  principal  is  in  this  way  admissible 
against  the  accessory ;  ^  and  so  are  any  acts  and  conduct  of  the 
principal  tending  to  show  his  own  guilt.®  A  curious  illustra- 
tion of  this  doctrine  appears  in  a  North  Carolina  case,  when 
negroes  could  be  witnesses  against  negroes,  but  not  against 
white  men.  There  it  was  held,  that,  if  a  white  man  is  charged 
as  accessory  to  a  crime  committed  by  a  negro,  the  testimony  of 
negroes  is  upon  his  trial  admissible  to  prove  the  principal's 
guilt,  but  not  to  prove  the  participation  of  the  defendant  in 
this  guilt.® 

§  14.  Principal  in  the  Second  Degree.  —  But  where  one,  instead 
of  being  an  accessory,  is  a  principal  in  the  second  degree  as 

1  Commonwealth  v.  Knapp,  10  Pick.        ^  Ogden  v.  The  State,  12  Wis.  582. 
•  477 ;  Baxter  v.  People,  2  Gilman,  578 ;        •  Rex  v.  Blick,  4  Car.  &  P.  877. 

Studstill  V.  The  State,  7  Ga.  2;  The  ^  Rex  v.  Blick,  supra.    Contra,  The 

State  V.  Crank,  2  Bailey,  66 ;    The  State  v.  Newport,  4  Harring.  Del.  567 ; 

State  V.  Sims,  2  Bailey,  29 ;  The  State  Rex  v.  Turner,  1  Moody,  847 ;  Ogden  v. 

V.  Duncan,  6  Ire.  286 ;  Eeithler  v.  The  The  State,  supra. 

State,  10  Sm.  &  M.  192.  ^  The  State  v.  Rand,  88  N.  H.  216 ; 

2  Crim.  Law,  I.  §  611.  The  State  v.  Duncan,  6  Ire.  98. 

»  The  State  v.  Crank,  supra.  9  The  State  v,  Chittem,  2  Dev.  49. 

*  Crim.  Law,  L  §  611. 
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beiug  present  aiding  and  abetting,  and  there  is  therefore  no 
occasion  to  show  the  guilt  of  the  other  party  to  the  transaction , 
evidence  tending  merely  to  show  the  other's  guilt  is  not  admis- 
sible. For  example,  the  record  of  the  conviction  of  one  who 
struck  the  fatal  blow,  is  not  admissible  on  the  trial  of  another 
charged  with  standing  by  and  abetting ;  it  proves  no  material 
fact,  and  only  tends  to  prejudice  the  jury.^  In  such  a  case,  so 
far  as  the  acts  of  the  other  party  are  connected  with  the  defend- 
ant, and  on  this  ground  admissible,  they  may  be  proved  by 
parol,  and  the  record  of  conviction  need  not  be  produced.^ 

§  15.  'WitaeMes  — Larceny. —  In  the  first  volume  we  saw  on 
what  principle  accomplices  are  admitted  as  witnesses,^  and 
how  as  to  joint  and  separate  trials  of  the  different  persons  con- 
nected in  a  common  guilts  According  to  the  doctrines  there 
developed,  and  within  limits  there  disclosed,  principal  and 
accessory  may  be  witnesses  for  and  against  each  other.  Thus, 
where  two  persons  were  indicted  for  a  larceny  and  a  third  for 
receiving  the  stolen  goods,  one  of  the  two  who  had  pleaded 
guilty  was  held  to  be  a  competent  witness  against  his  compan- 
ion in  the  theft  and  the  receiver.^  And  an  accessory  may  even 
be  found  guilty  on  the  testimony  of  the  principal  alone  ;  the 
credibility  of  such  a  witness  being  a  question  for  the  exclusive 
consideration  of  the  jury.^  Of  course,  where  parties  connected 
with  each  other  in  this  way  are  jointly  indicted,  no  one  is  a 
competent  witness  for  or  against  his  companions  until  the  case 
as  to  him  is  disposed  of  ;^  as,  for  example,  accessories  before 
the  fact,  jointly  indicted  with  the  principal,  cannot,  the  case  as 
to  them  not  having  proceeded  to  a  conviction  or  acquittal,  be 
admitted  to  give  evidence  for  their  principal  on  his  trial.^ 

1  People  V,  Bearu,  10  Cal.  6S.  ^  Reg.  v.  Hinks,  1  Den.  C.  C.  84,  2 

*  The    State   v.  Crank,   2   Bailey,    Car.  &  K.  462. 
66.  «  Keithler  v.  The  SUte,  10  Sm.  &  M. 

»  Vol.  I.  $  1078  et  «eq.  192. 

«  Vol.  I.  §  1017  et  seq.  1  Vol.  I.  §  1079. 

>  Collier  V.  The  State,  20  Ark.  86. 
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CHAPTER  II. 

AFFRAY.^ 

§  16.  Form  of  Indictment —  Arclibold  furnishes  the  following 
form  of  indictment  for  an  aflFray :  — 

"  That  J.  S.,  late  of  the  parish  of  B.,  in  the  countj  of  M.,  laborer,  and  J.  W., 
late  of  the  same,  carpenter,  on  the  third  daj  of  August,  in  the  ninth  year  of  the 
reign  of  our  sovereign  lady  Victoria,  with  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  being  unlawfully  assembled  together  and  arrayed  in  a 
warlike  manner,  then  and  there  in  a  certain  public  street  and  highway  there  situ- 
ate, unlawfully,  and  to  the  great  terror  and  disturbance  of  divers  liege  subjects  of 
our  said  lady  the  queen,  then  and  there  being,  did  make  an  affray ;  in  contempt 
of  our  said  lady  the  queen  and  her  laws,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  lady  the  queen,  her  crown,  and 
dignity."  a 

§  17.  'Whether  PartlotilarB    must    be    alleged.  —  According  to 

this  form,  it  is  perceived,  no  particulars  of  the  offence  are 
given  ;  but  the  whole  weight  of  the  charge  rests  on  the  words 
"  did  make  an  affray."  Upon  principle,  this,  though  it  is  per- 
haps the  established  common-law  form,  is  not  sufficient ;  since 
there  is  no  necessity  ^  in  the  case  for  making  the  allegation  so 
general  and  short.*  And  in  Tennessee,  this  form  has,  on  very 
grave  and  careful  consideration,  been  adjudged  inadequate ;  ^ 
also  in  North  Carolina,®  though  in  Texas  it  has  been  approved  J 
§  18.  Three  Things  to  allege  and  prove.  —  Said  White,  J.  sit- 
ting in  the  Tennessee  court :  "  Three  things  are  necessary  to 
constitute  an  affray,  —  first,  there  must  be  a  fighting;  second, 
this  fighting  must  be  by  or  between  two  or  more  persons  ;  and, 

^  For  the  law  relating  to  this  offence,  is  both  sufficiently  early  and  sufficiently 

see  Crim.  Law,  II.  §  32  et  seq.    For  late. 

forms  of  indictment,  see  Train  &  Heard  '  See  Vol.  I.  §  498  et  seq. 

Preced.  27 ;  Whart.  Preced.  pi.  850.  *  See  Vol.  I.  §  25,  109-111. 

«  Archb.  PI.  &  Ev.,  10th  Lond.  ed.  *  Simpson    v.  The    State,  6  Yerg. 

599.    The  very  late  editions  of  Arch-  856;  The  State  v.  Priddy,  4  Humph, 

bold  are  not  so  good  in  their  forms,  for  429.    And  see  The  State  v.  Vanloan, 

American  use,  as  the  earlier  ones.  This  8  Ind.  182. 

comes  from  the  fact,  that  late  English  «  Vol.  I.  §  527. 

statutes  have  produced  modifications  ?  The  State  i;.  Washington,  19  Texas, 

not  generally  known  with  us.    I  there-  128.    And  see  The  State  v,  Sumner, 

fore  cite  fVom  an  edition  which  I  think  5  Strob.  58. 
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third,  it  must  be  in  some  public  place  to  cause  terror  to  the 
people.  Hence  it  must  follow,  that,  if  either  of  these  requisites 
is  wanting,  an  affray  does  not  exist."  ^ 

§  19.  AUegation  of  Place.  —  As  to  the  place,  when  an  indict- 
ment charged  that  the  defendants,  '^on,  &c.,  at,  &c.,  an 
affray  did  make,  by  then  and  there  fighting  together  in  the 
town  of  Clarksville,  greatly  to  the  terror  of  the  good  people," 
&G.J  it  was  held  to  be  inadequate  ;  because  it  did  not  aver  that 
the  place  of  the  fighting  was  a  public  place ;  ^  and,  let  it  be 
observed  also,  there  was  no  such  description  of  the  place  as 
would  enable  the  court  to  see  that  it  was  public.  In  the  form 
which  we  have  extracted  from  Archbold,  the  allegation  is,  that 
the  offence  occurred  in  **  a  certain  public  street  and  highway ; " 
and  there  is  no  reason  to  doubt  the  sufficiency  of  the  form  in 
this  respect. 

§  20.  AUegation  of  Fighting. — As  to  the  fighting,  the  follow- 
ing form  was,  in  Tennessee,  held  to  be  good :  That  the  defend- 
ants, on,  &c.,  ^^with  force  and  arms,  at  Jackson,  in  the  county 
aforesaid,  being  unlawfully  assembled  together,  and  arrayed  in 
a  warlike  manner,  then  and  there,  in  a  public  place,  unlawfully 
and  to  the  great  terror  and  disturbance  of  all  the  good  citizens  of 
the  State  then  and  there  assembled,  did  make  an  affray  by  fight- 
ing, in  contempt  of  the  laws  of  the  State."  ^  It  would  seem, 
however,  not  to  be  sufficient  to  allege  that  the  defendants 
"  fought,"  omitting  the  word  "  together,"  or  saying  whom  they 
fought.* 

§  21.  Continued  —  The  "Word  "Affray  "  alone.  — As  to  the  suffi- 
ciency of  the  word  "  affray,"  an  indictment  which  in  Tennessee 
was  held  to  be  defective,  was  as  follows :  That  the  defendants, 
*'with  force  and  arms,  being  unlawfully  assembled  together, 
and  arrayed  in  warlike  manner,  then  and  there,  in  a  public 
place,  unlawfully  and  to  the  great  terror  and  disturbance  of  all 
the  good  citizens  of  said  State,  then  and  there  assembled,  did 
make  an  affray,  in  contempt  of  the  laws,"  Ac.  And  Green,  J. 
observed  :  ^^  It  is  insisted,  that,  as  an  affray  can  only  be  made 
by  two  or  more  fighting  together  in  a  public  place,  the  charge, 

1  Simpson  v.  The  State,  5  Terg.  856,        >  The  State  v.  Benthal,  6  Humph. 
856.  519. 

s  The  State  v.  Heflin,  8  Humph.  84.       *  The  State  v.  Yanloan,  8  Ind.  182. 
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that  the  parties  ^  made  an  affray/  includes  necessarily  a  charge, 
that  they  fought  together  in  a  public  place.  But  this  is  no 
answer  to  the  objection.  The  word  *  affray '  is  the  technical 
designation  of  the  crime  constituted  by  the  facts  of  two  or  more 
persons  fighting  together  in  a  public  place ;  and  these  facts,  not 
the  legal  conclusion  from  them,  must  be  charged  in  the  indict- 
ment." ^ 

§  22.  "Assembled  unla'wfiilly  "  —  "Arrayed  in  Warlike  Maimer." 

—  It  may  have  already  occurred  to  the  reader,  that,  in  the 
forms  which  we  have  seen  to  be  defective,  the  pleader  has 
attempted  to  make  up  for  the  lack  of  good  averment,  by  insert- 
ing averment  which  is  useless.  To  constitute  an  affray,  it  is 
not  necessary  that  the  parties  should  be  ^^  assembled  unlaw- 
fully," or  that  they  should  be  "  arrayed  in  a  warlike  manner ;  " 
therefore,  for  the  sake  of  the  "  lay  gents  "  who  are  to  constitute 
the  jury ,2  it  is  better  these  words  should  be  omitted.  A  pros- 
ecuting oflScer  may  even  fail  to  procure  a  conviction,  by  reason 
of  a  misapprehension  in  the  mind  of  some  juryman,  created  by 
an  averment  of  needless  and  extraneous  matter. 

§  23.  A  Better  Form. — Let,  therefore,  the  following  form  be 
suggested  as  a  substitute  for  forms  which  are  more  or  less 
objectionable :  — 

"  That,  &c.,  Bt,  &c.>  on,  &c.,  in  a  certain  public  street  and  waj  there  situate, 
did  make  nn  aflraj,  by  then  and  there  fighting  together,  to  the  terror  of  the 
people  then  and  there  lawfully  being  ;  against  the  peace,"  &c. 

§  24.  Statutory  Affiray — Prize-fighting.  —  A  statute  in  Massa- 
chusetts makes  puniMiable  "  every  person  who  shall,  by  previous 
appointment  or  arrangement,  meet  another  person  and  engage 
in  a  fight."  Under  this  statute  the  following  indictment, 
against  one  of  the  two  offenders,  has  been  adjudged  sufficient : 
That  the  defendant,  at  a  time  and  place  named,  '^  by  and  in  pur- 
suance of  a  previous  appointment  and  arrangement  made  to 
meet  and  engage  in  a  fight  with  another  person,  to  wit,  with 
one  Freeman  Clarson,  did  meet  and  engage  in  a  fight  with  the 
said  Freeman  Glarson,  against  the  peace  of  said  Commonwealth, 
and  contrary  to  the  form  of  the  statute  in  such  case  made  and 

i  The  State  v.  Priddy,  4  Humph.         '     >  Vol.  I.  §  838. 
429. 
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provided."  There  was  deemed  to  be  no  necessity  for  any  more 
specific  setting  out  of  the  previous  appointment,  or  fuller  state- 
ment of  the  arrangement  made,  or  of  the  other  acts  of  the 
defendant.^ 

§  25.  Indictment  including  Other  Crimes  —  Conviction  for  Less. 

—  In  the  definition  of  affray,  assault  and  battery  are  included. 
But  the  indictment  does  not,  as  we  have  seen,  necessarily  charge 
the  affray  in  such  terms  as  to  include  also  an  adequate  technical 
allegation  of  the  assault  and  battery.  It  may  evidently  be  so 
drawn  as  to  do  this ;  and,  on  principle,  if  it  does,  there  may  be 
a  conviction  for  assault  and  battery,  or  for  a  simple  assault,  on 
the  indictment  for  affray.  But  if  the  indictment  is  otherwise 
drawn,  there  cannot  be  such  conviction.  So  the  matter  stands 
on  principle.^  As  a  question  of  authority,  it  is  not  easy  to  say 
how  it  stands.^ 

§  26.  Both  convicted  or  neither.  —  If  two  persons  are  indicted 
for  committing  an  affray  by  assaulting  each  other,  the  one  of 
them  cannot  be  convicted  if  the  other  is  acquitted.^ 

§  27.  Evidence.  —  Relating  to  the  evidence,  the  books  give  us 
a  few  cases,^  but  they  do  not  involve  any  principles  requiring 
a  separate  consideration. 

§  28.  ParticipantB.  —  Tliis  being  a  misdemeanor,  all  who,  in 
any  way,  so  aid  and  abet  the  affray  as  to  render  them  criminally 
responsible,  are  to  be  charged  as  principals  therein.^ 

1  Commonwealth  v.  Welsh,  7  Gray,  case  it  was  held,  that,  where  a  party 

824.    On  the  trial  of  this  indictment,  has  been  tried  in  a  county  court  on  an 

the  previous  appointment  or  arrange-  indictment  for  an  afiray,  he  cannot  be 

ment  may  be  inferred  from  the  conduct  again  tried  'for  the  same  act  in  the 

of  the  parties,  and  from  other  circum-  Superior  Court  on  a  bill  for  assault  and 

stances.    It  need  not  be  proved  to  have  battery ;   because,  said  Battle,  J.   the 

been  made  in  this  Commonwealth,  or  at  charge  of  an  affray   "  necessarily  in- 

a  time  and  place  distinct  from  those  of  eludes  that  of  the  assault  and  battery 

the  fight.    Commonwealth  v.  Mitchell,  for  which  the  second  indictment  was 

7  Gray,  824.  found."    The  State  v,  Stanly,  4  Jones, 

«  Vol.  I.  §  417-419.  N.  C.  290,  292. 

'  That  there  may  be  a  conviction  for  *  Hawkips  v.  The  State,  18  Ga.  822. 

assault  and  battery,  see  Tlie  State  v.  But  see  Cash  v.  The  State,  supra. 

Allen,  4  Hawks,  856 ;    Cash  v.  The  >  Herriott  v.  The  State,  1  McMulIan, 

Suie,  2  Tenn.  198.     That  there  may  126 ;  Klum  v.  The  State,  1  Blackf.  877 ; 

not  be,  see  Commonwealth  v.  Perdue,  Skains  v.  The  State,  21  Ala.  218. 

2  Va.  Caa.  227.    In  a  North  CaroUna  •  Curlin  v.  The  State,  4  Yerg.  148. 
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CHAPTER  m. 


ALIBI. 


§  29.  What  it  is.  —  When  a  prisoner  shows,  in  answer  to 
the  charge  against  him,  that  at  the  time  when  the  alleged 
crime  was  committed  he  was  in  a  place  other  than  the  one  in 
which.he  must  have  been  in  order  to  commit  it,  he  is  said  to 
prove  an  alibi;  that  is,  to  prove  that  he  was  elsewhere.  This 
is  mere  matter  of  evidence,  presented  on  the  general  issue,  and 
BO  requiring  no  particular  pleadings,  or  notice  to  the  prose- 
cuting officer. 

§  30.  Nature  of  thia  Evidence.  —  It  is  obvious  that  this  SOrt  of 

evidence,  if  it  is  distinct  and  is  believed,  is  of  the  most  con- 
clusive character.  Still,  as  observed  by  Turley,  J.  in  a 
Tennessee  case,  "  the  defence  of  an  alibij  though  necessarily 
conclusive  if  clearly,  certainly,  and  fully  established,  is  one  so 
liable  to  abuse,  from  the  ease  with  which  it  is  concocted  when 
a  design  exists  to  practise  ^  fraud  on  tlie  State,  and  even  when 
that  design  does  not  exist,  by  ignorant  mistakes  as  to  the  par- 
ticular hour  and  the  lapse  of  time,  that  it  requires  great  strict- 
ness and  attention  on  the  part  of  the  court  and  jury  to  avoid 
being  frequently  misled  by  it."  Therefore  in  the  case  wherein 
these  observations  were  made,  it  was  considered,  that,  where 
a  misdemeanor  has  been  positively  proved  against  a  defendant, 
the  court  should  be  slow  in  granting  a  new  trial  to  let  in  the 
defence  of  an  alibi.^ 

§  31.  Burden  of  Proof — Presumptiona. —  The  setting  Up  of 
an  alibiy  by  a  prisoner,  does  not  constitute  an  admission  of 
any  thing  alleged  against  him ;  it  is  for  the  government  to 
prove  its  case  precisely  the  same  as  before.  The  failure  to  es- 
tablish the  alibi  raises  no  presumption  against  the  prisoner ; 
and  the  evidence  offered  to  support  it  may  have  such  weight  on 
other  parts  of  the  case  as  its  nature  entitles  it  to.^    At  the 

^  Thompson  v.  The  State,  6  Humph.    688 ;  Fife  v.  Commonwealth,  5  Case^, 
188.  Pa.  429. 

a  Toler  v.  The  State,  16  Ohio  State, 
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• 

same  time,  the  prisoner  takes  upon  himself  the  burden  to 
make  good  the  alibi  ;^  yet  not  to  prove  it  beyond  a  reasonable 
doubt.^  It  has,  indeed,  bee}i  laid  down  that  the  evidence  to 
establish  an  alibi  need  not  outweigh  the  evidence  which  tends 
to  disprove  it ;  it  is  sufiEicient  for  the  evidence,  on  this  as  on 
other  parts  of  a  criminal  case,  to  raise  a  reasonable  dou'bt  of 
the  truth  of  the  charge  ;  and,  if  it  does,  the  prisoner  must  be 
acquitted.^  Tothewriter,  this  doctrine  seems  just;  at  the  same 
time,  it  pertains  to  a  general  department  of  evidence  in  which 
the  rules  are  not  held  alike  by  the  courts,  or  by  all  the  courts 
well  considered,  and  it  is  not  improbable  that  some  judges 
would  refuse  to  yield  to  the  doctrine  thus  stated. 

§  32.  Rebutting  TeBtimoiiy.  —  Where  an  alibi  has  been  set  up 
by  the  prisoner,  and  he  has  examined  his  witnesses,  evidence 
on  the  part  of  the  prosecution,  which  goes  simply  to  confirm 
the  original  case,  though  thereby  it  does  tend  to  disprove  the 
alibiy  is  inadmissible  in  reply.  For  example',  ''  proving,"  said 
Taunton,  J.  '^  that  the  parties  were  near  the  place  at  which  the 
offence  was  committed,  is  evidence  in  chief,  and. not  evidence 
in  reply."  *  But  the  prosecutor  may  prove  in  reply  an  admis- 
sion by  the  prisoner,  contrary  to  an  alibi  to  which  his  witnesses 
have  testified.^  And  he  may  show  Ihe  circumstances  in  which 
the  prisoner  was  seen  at  a  place  in  question,  though  the  evi- 
dence should  tend  to  prove  a  crime  upon  the  prisoner  other 
than  the  one  charged.^ 


CHAPTER  IV. 

ABSON  AND  OTHEB  BUBNINGS.^ 

§  S3.  Foim  at  Common  Law.  —  The  form  of  the  indictment 
for  arson  at  the  common  law  is  as  follows :  — 

1  Fife  9.  Commonwealth,  snpra.  ^  For  the  law  relating  to  thia  titles  see 

'  Vol.  I.  §  U058.  Grim.  Law,  11.  §  88  et  seq.    For  forms 

s  French  v.  The  State,  12  Ind.  670.  of  indictment,  see  8  Chit.  Grim.  Law, 

«  Bex  V.  HUditch,  5  Car.  &  P.  299.  1127 ;    Train   &  Heard  Preced.    82  ; 

»  Bex  V.  Findon,  6  Car.  &  P.  182.  Whart.  Preced.  pL  889-409 ;  Didieu  v. 

•  Beg.  V.  Biiggt,  2  Moodj  ft  B.  199.  People,  4  Parker  C.  C.  698. 
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"  That  A,  of,  &c.,  on.  Sua.,  at,  &c.,  a  certain  house  of  one  B,  there  sitaate/  did 
feloniously,  wilfully,  and  maliciously  set  fire  to  and  bum ;  against  the  peace," 

&C.1 

§  34.  House  —  DweiiinerhouBe.  —  The  word.  ^^  house."  in  dis- 
tinction from  "  dwelling-house,"  is  the  proper  word  by  which 
to  describe  the  structure  burned.  Yet  it  is  perhaps  not  safe 
to  say  that  the  indictment  would  be  bad  if  it  used  the  word 
^^  dwelling-house."  And  there  are  statutes  in  which  the  latter 
word  is  employed,  when,  therefore,  it  should  be  also  employed 
in  the  indictment.^ 

§35.  Form  under  Statutes.  —  In  practice,  almost  all  indict- 
ments for  arson  and  the  kindred  burnings  are  drawn  upon  stat- 
utes. Archbold  gives  us  no  form  of  the  indictment  for  arson 
at  the  common  law  ;  but  furnishes  the  following,  on  the  English 
enactments :  — 

"  That  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  T.,  laborer,  on  the  third 
day  of  August,  in  the  ninth  year  of  the  reign  of  our  sovereign  lady  Victoria,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  feloniously, 
unlawfully,  and  maliciously  did  set  fire  to  a  dwelling-house  ('any  Aouw,  atablcj 
coach-housef  out-fumse,  warehouse,  office,  shop,  mill,  malt-house,  hop'oast,  bam,  or 
granary,  or  to  any  building,  or  erection,  used  in  carrying  on  trade  or  manufacture,  or  any 
branch  thereof*  or  *  any  hovd,  shed,  or  fold,  or  an^  farm,  building,  or  any  building  or 
erection  used  in  farming  land*)  of  J!  N.,  there  situate,  with  intent  thereby  then  and 
there  to  ii^ure  the  said  J.  N.,  [or,  to  defraud  a  certain  insurance  company  called 

{*to  injure  or  defraud  any  person,*)] ;  against  the  form  of  the  statute  in 

such  case  made  and  provided,  and  against  the  peace  of  our  lady  the  queen,  her 
crown,  and  dignity."  ■ 

§  36.  Ownership.  —  In  all  cases,  whether  the  indictment  is  at 
the  common  law  or  upon  a  statute,  it  is  necessary  to  allege 
what  is  called  the  ownership  of  the  structure  burned,  and  to 
sustain  the  allegation  by  evidence  at  the  trial.^  To  constitute 
ownership,  within  this  rule,  it  is  not  required  that  the  fee  of 
the  real  estate,  of  which  the  house  or  other  building  is  a  part, 

^  Matthews  Crim^Law,  486;  8  Chit  was  held  to  be  sufficient.    McLane  v, 

Crim.  Law,.  1127.    See  also  post,  §  46.  The  State,  4  Gkt.  885. 

2  Crim.  Law,  I.  §  294,  806.    Where,  «  Archb.  PI.  &  Ev.  10th  Lond.  ed. 

in  an  indictment  upon  a  statute  which  818. 

had  the  word  "dwelling-house,"  the  «. Martin  v.  The  State,  28  Ala.  71; 
allegation  was,  that  the  defendant  set  The  State  v.  Fish,  8  Butcher,  828 ;  Rex 
fire  to  a  house  "used  as  a  dwelling-  v.  Bickman,  2  East  P.  C.  1084;  Mar- 
house,"  being  the  property  of  A.  B.,  this  tha  v.  The  State,  26  Ala.  72 ;  People  v. 

Myeit,  20  Cal.  76. 
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should  be  in  the  alleged  owner.^  It  lA  sufficient  if  he  has  such 
a  possession  as  gives  what  the  law  calls  a  special  property  in 
the  premises.^  Indeed  the  doctrine  has  been  laid  down  broadly 
in  Connecticut,  that  arson  is  a  crime  against  the  security  of  the 
dwelling-house,  and  not  against  the  building  as  property  ;  con- 
sequently the  proper  method  is  to  describe  the  house  as  his 
who  dwells  in  it,  without  reference  to  whether  he  is  in  the 
otlier  sense  the  owner  or  not.^ 

§  87.  Continaed  —  Servant  —  Tenant   at  Sufferance.  —  If  the 

premises  are  occupied  by  one  as  the  mere  servant  of  another 
who  has  the  fee  or  other  legal  possession,  they  should  not  be 
laid  as  the  property  of  the  servant,  but  of  the  master.*  Yet 
where  one  whose  right  to  the  premises  had  expired,  still  main- 
tained a  wrongful  possession  of  them,  and  the  indictment 
charged  the  defendant  with  burning  these  premises  '^  in  the 
possession  of  the  said  James  Wallis,"  without  any  other  desig- 
nation of  ownership,  the  judges  '^  held,  that,  as  Wallis  was  the 
actual  occupier,  the  statement  was  proper,  and  the  conviction 
bright."    The  intent  was  laid  to  injure,  not  such  occupier,  but 

1  See  Crim.  Law,  II.  §  89.  *  paired  the  dwelling-house  and  the  out- 
^  The  State  v.  Lyon,  12  Conn.  487.  houses  in  question.  Heath,  J.  held, 
'  The  State  v.  Toole,  29  Conn.  842.  that,  as  to  the  stable,  pound,  and  hog- 
^  Rickman's  Case,  2  East  P.  C.  1084.  sties  which  the  son  alone  used,  the  in- 
Sajs  Mr.  East:  "It  requires  great  dictment  must  lay  them  to  be  in  his 
nicety  in  some  cases  to  distinguish  the  occupation ;  and,  as  to  the  brew-house 
perBOo  who  may  be  said  to  occupy  suo  (another  of  the  out-houses  burned),  the 
jure,  and  against  whom  the  offence  must  mother  and  son  both  occasionally  pay- 
be  laid  to  hare  been  committed.  In  ing  for  ingredients,  the  beer  being  used 
Glandfield's  Case,  it  appeared  that  the  in  the  family,  to  the  expenses  of  which 
out-houses  burned  were  the  property  of  the  mother  in  part  contributed,  though 
Blanche  Silk,  widow,  but  were  only  without  any  particular  agreement  as  to 
made  use  of  by  John  Silk,  her  son,  who  the  proportion,  that  the  same  should  be 
tired  with  her,  after  his  Other's  death,  in  laid  in  their  joint  occupation.  The 
the  dwelling-house  a^joiping  the  out-  prisoner  was  afterwards  convicted  on  a 
booses,  and  took  upon  him  the  sole  second  indictment  (which  contained  two 
management  of  the  farm,  with  which  counts,  the  first  laying  the  occupation 
these  out-houses  were  used,  to  the  loss  in  the  son  alone,  the  other  laying  it  in 
and  profit  of  which  he  alone  stood,  the  mother  and  son),  drawn  agreeably  to 
though  without  any  particular  agree-  this  opinion ;  the  first  having  improp- 
ment  between  him  and  his  mother;  and  erly  laid  the  whole  premises  as  in  the 
he  paid  all  the  servants,  and  purchased  sole  occupation  of  the  mother;  and  he 
all  the  stock;  but  the  legal  property  was  executed."  2  East  P.  C.  1084, 
both  in  the  dwelling-house  and  fkrm  1085.  See  also  The  State  v.  Fish,  8 
was  in  the  mother,  and  she  alone  re-^Dutcher,  828. 
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the  owner.^    In  matter  of  evidence,  proof  of  occupancy  is  in 
the  first  instance  sufficient  proof  of  ownership.^ 

§  38/Coiitiiiued  —  Several  Families.  —  Where  a  building  fur- 
nishes separate  habitations  for  several  families,  there  sometimes 
arise  intricate  questions  concerning  the  ownership.'  Various 
questions  of  this  sort  have  been  considered  by  the  author  else- 
where.* If  there  are  distinct  tenements,  such  as  in  law  are 
regarded  as  distinct  houses,  in  the  occupancy  of  persons  holding 
them  severally,  the  ownership  should  be  laid  in  him  only  whose 
tenement  was  burned  ;  for,  if  it  is  laid  in  them  all  collectively, 
this  implies. a  joint  occupancy,  which  is  contrary  to  the  fact  to  be 
proved.^  And  where  an  indictment  charges  that  the  defendant 
did  '^  in  a  certain  store  of  one  H  '^  set  fire,  <&c.,  this  is  not  sus- 
tained by  proof  of  setting  fire  in  the  same  building,  but  in  a 
different  room  from  the  one  occupied  as  a  store  by  H.®  It  has 
been  held  in  Vermont,  that,  if  the  indictment  is  for  burning  a 
public  building,  the  ownership  need  not  be  alleged.^ 

§  39.  Contiiiued — Form  of  the  Allegation.  —  Where  the  alle- 
gation was,  that  the  house  burned  ^'  was  then  and  there  the 
property  of  one  L,  and  was  then  and  there  the  dwelling-house 
of  one  G,"  this  was  held  to  be  insufficient ;  because  it  was 
uncertain  whether  the  building  was  C's  dwelling-house,  or  L's, 
neither  could  the  defect  be  cured  by  any  rejection  of  matter  as 
surplusage.^ 

^  Rex  v.  VT'alliB,  1  Moody,  844.  it  as  a  store,  having  no  communication 

s  The  State  v.  Taylor,  46  Maine,  822.  with  the  other  parts  of  the  building,  is 

'  Crim.  Law,  I.  §  804.    The  follow-  properly  laid,  in  an  indictment  for  ar- 

ing  are  some  points  which  have  been  son,  as  the  property  of  the  lessee.    The 

held:  A  house,  in  a  part  of  which  a  man  State  v.  Sandy,  8  Ire.  670.    In  an  in- 

livcs,  and  other  parts  of  which  he  lets  to  dictnjent  for  arson,  where  the  building 

lodgers,  may  be  described,  in  an  indict-  burned  was  occupied  partly  by  a  tenant 

ment  for  setting  fire  to  it,  as  his  house,  who  usually  lodged  there  at  night,  and 

though  he  has  taken  the  benefit  of  the  the  residue  by  the  owner,  it  was  held 

insolvent  debtor's  act,  and  executed  an  that  the  building  was  well  described  as 

assignment  including  the  house,  if  the  the    dwelling-house  of  such  tenant, 

assignee  has  not  taken  possession ;   at  Shepherd  v.  People,  19  N.  Y.  687. 

least,  no  objection  can  be  made,  if  in  ^  Crim.  Law,  I.  §  294-806. 

other  counts  it  is  stated  as  the  house  of  The  State  v.  Toole,  29  Conn.  842. 

the  assignee,  and  in  others  of  the  lodger  ^  The  State  v.  Tennery,  9  Iowa,  436. 

whose  room  was  set  fire  to.     Rex  v.  1  The  State  v.  Roe,  12  Vt.  98.    And 

Ball,  1  Moody,  80.    A  room  in  a  large  see  Stevens  v.  Commonwealth,  4  Leigh, 

building, which  was  separately  leased  by  688 . 

the  owner  to  a  merchant  who  occupied  ^  People  v,  Mjenj  20  CaL  76. 
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§  40.  Human  Being  in  the  House.  —  Wliere  a  statute  makes  it 
an  aggravated  offence  to  set  fire  to  a  house  in  which  there  is  a 
human  being,  the  name  of  the  person  in  the  house  need  not  be 
mentioned  in  the  indictment.^ 

§41.  "There  situate." — The  reader  perceives,  that,  in  the 
forms  given  in  the  foregoing  sections,  these  words  occur,  in 
addition  to  those  general  words  of  venue  which  must  consti- 
tute a  part  of  all  indictments.  And  such  are  the  forms  usually 
found  in  the  books,  and  employed  in  practice.  But  it  is  not 
easy  to  see,  that,  in  principle,  these  words  need  be  in  the  in- 
dictment ;  since,  if,  at  a  place  named,  a  house  is  burned,  it 
must  be  there,  or  ^^  there  situate,"  else  it  could  not  be  there 
burned.  And  it  has  been  held  in  Massachusetts,  in  accordance 
with  what  seems  also  to  be  the  English  doctrine,^  that  these 
words  are  not  necessary  in  an  indictment  for  arson.^ 

§  42.  AUegation  of  Intent — "  Feloniously  " — "  WflluUy" — " Ma- 
liciously."—  The  intent  which  the  law  requires  has  been  already 
considered.^  The  word  "  feloniously*'  must,  of  course,  occur 
in  the  indictment  where  the  offence  is  a  felony,  as  it  is  at  the 
common  law.^  In  addition  to  this,  '^  the  burning,"  says  Arch- 
bold,  ^^  must  be  done  wilfully  and  maliciously,  in  order  to  be 
an  offence  either  at  common  law,  or  within  Stat.  7  Will.  4  &  1 
Vict.  c.  89."  •  But  he  adds :  "  If  the  act  be  proved  to  have 
been  done  wilfully,  it  may  be  inferred  to  have  been  done 
maliciously,  unless  the  contrary  be  proved.  The  absence  of 
malice  or  spite  to  the  owner  is  no  answer  to  the  charge."  ^ 

§  43.  ■  ^?7ilfuUy " — "  MaUdously,"  continued  —  "Voluntarily." — 

It  may  not  be  safe  to  say  positively,  whether  or  not  the  two 
words,  '^  wilfully  and  maliciously,"  must  both  be  inserted  to 

1  The  State  v.  Aguila,  14  Misso.  '  Commonwealth  v.  Lamh,  1  Gray, 
180.  See  Reg.  v,  Fletcher,  2  Car.  &  493.  See  Commonwealth  v,  Barney, 
K.  215;  Reg.  v.  Paice,  1  Car.  &  K.  78.  10  Cush.  480;  The  State  v.  Price,  6 
In  Arclib.  PI.  &  Ev.  10th  Lond.  ed.  817,  Halst.  208 ;  The  SUte  v.  Gafirey,  4 
we  hare  the  following  form  of  the  ui-  Chand.  168,  165. 

dictment  under  the  English  statute :  —        ^  Crim.  Law,  11.  §  40-42. 

"ThJit&c., feloniously, unlawfully,  and  *  ^ol-  I-  §   684-687;    Killenbeck  ». 

n»Iicioui>lv  did  »et  firo  to  a  certain  dwell-  The  State,  10  Md.  481. 

Ing.hou-e  ( •  any  dweUmg-houteJ  )  of  J.  N.,  e  Archb.  PI.  &  Et.  10th  Lond.  ed. 

there  Mtuate,  one  J.  L ,  and  M.,  his  wife,  j..^ 

then,  to  wir,  hc  the  time  of  the  committing  *'«       «  «     .             <»            «  , 

of  the  felony  aforcsaiJ,  being  in  the  said  •    '  lb.    Refemng  to  Rex  ».  Salmon, 

dweliing-'hou<e."  Rass.  &  Ry.  26.                        * 

2  Rex  V.  Napper,  1  Moody,  44. 
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make  the  indictment  good  at  the  common  law;  though  the  pru- 
dent pleader  will,  by  way  of  caution,  insert  them  both.  Most  of 
the  statutes  creating  offences  of  this  nature  have  the  two 
words  ;  and,  to  avoid 'a  variance,  the  indictment  drawn  upon 
the  statute  should  employ  them  also.  Yet  it  was  held,  in  one 
case,  that  the  word  ^'  maliciously,",  in  the  indictment,  might 
be  accepted  as  an  equivalent  for  ^^  wilfully "  in  the  statute.^ 
It  is  to  be  observed,  however,  that  "  maliciously  "  is  a  word  of 
somewhat  larger  meaning  than  '^  wilfully,"  which,  in  an  indict- 
ment, would  not,  therefore,  supply  the  place,  it  is  presumed,  of 
"  maliciously  "  in  the  statute.^  Where  the  words  of  the  statute 
were  "  feloniously,  unlawfully,  and  ipaliciously,"  and  the  words 
of  the  indictment  were  "feloniously,  voluntarily,  and  mali- 
ciously," the  variance  was  held  to  be  fatal.^ 

§  44.  "  MallciouBly  "  when  not  in  Statute.  —  Since  malice  is  a 

necessary  ingredient  in  the  offence  of  arson  at  the  common 
.  law,  it  has  been  by  some  courts  deemed  that  it  is  equally  so  in 
a  statutory  arson,  though  the  statute  does  not  contain  the  word 
"  maliciously  "  or  any  kindred  word ;  and,  therefore,  that,  even 
in  such  a  case,  the  indictment  drawn  upon  the  statute  must 
charge  the  act  to  have  been  committed  maliciously.  Thus 
where,  in  Mississippi,  the  statute  was,  "  if  any  slave  shall  be 
guilty  of  burning  any  dwelling-house,  store,  cotton-house,  gin, 
or  out-house,  barn,  or  stable,  or  shall  be  accessory  thereto, 
every  such  slave  shall,  on  conviction,  suffer  death  ; "  an  indict- 
ment which  did  not  contain  any  averment  of  malice,  though 
it  covered  the  terms  of  the  statute,  was  held  to  be  insufiEicient.^ 

1  Chapman    v.    Commonwealth,    6  must  be  charged  by  the  use  of  such 

Whart.  427.  words  as  are  necessary  and  proper,  un- 

^  Vol.  I.  §  612  and  note,  618.  der  established  rules  of  law,  to  charac- 

s  Rex  17.  Reader,  4  Car.  &  P.  245  ,*  terize  it.    The  difference  is  simply  that 

Rex  V.  Turner,  1  Moody,  289.  between  offences  which  are  fully  and 

^  Jesse  V.  The  State,  28  Missis.  100.  clearly  defined  in  the  statute,  and  such 

The    rule   of  pleading,  under  which  as  are  described    generally.     In  the 

this  decision  proceeded,  was  stated  by  former,  the    description  contained  in 

Handy,  J.  as  follows :    "  If  the  words  the  statute  is  sufficient ;  in  the  latter, 

used  in  the  statute  do  not,  in  view  of  the  offence  must  be  charged  agreeably 

the  nature  of  the  offence  and  the  recog-  to  the    rules    of   the    common  law." 

nized  principles  of  law,  describe  the  p.  109,  110.     See  Vol.  I.  §  628  et  seq. 

offence  so  as  to  convey  to  the  mind  a  As  to  the  point  of  the  text,  see  also 

fbll  and  clear  idea  of  every  thing  neces-  Rex  v.  Minton,  2  £ast  P.   C.  1021; 

sary  to  constitute  the  crime,  in  such  Kellenbeck    v.    The    State,    10   Md. 

case  the  full  measure  of  the  offence  481. 
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CHAP.  IT.]  ABSON  AND  OTHER  BXTBNINGS.  §  47 

§  45.    Intant  to  injure   Some   Penon  —  Follow   Language    of 

Btatate.  —  Under  some  of  the  statutes,  there  is  a  necessity,  in 
order  to  conform  to  the  statutory  language,  to  add  to  the 
foregoing  allegations  of  intent,  the  intent  also  to  injure  some 
person.^  For  in  these  cases,  as  in  others,  if  the  indictment  is 
drawn  upon  a  statute,  it  must  follow  substantially  the  language 
of  the  statute.^ 

§  46.  Set  Fire  to  —  Bum.  —  The  meaning  of  these  words  has 
been  elsevhere  considered.^  In  the  indictment  under  the 
common  law,  we  have,  in  the  forms,  both  the  words  ^^  set  fire 
to,"  and  ^^buni."  In  the  form  in  Chitty  the  allegation  is, 
that  the  defendant  ^^  feloniously,  &c.,  did  set  fire  to,  and  the 
same  house  then  and  there,  by  such  firing  as  aforesaid,  felo- 
niously, wilfully,  and  maliciously  did  burn  and  consume."^ 
But  the  definitions  of  common-law  arson  uniformly  contain 
only  the  word  "burn" ;  and  it  is  not  easy  to  see,  that,  to  expand 
the  allegation  beyond  the  definition,  by  employing  the  words 
"set  fire  to"  as  expressive  of  the  means  by  which  the  burn- 
ing was  effected,  can  make  the  indictment  any  better  than  it 
would  be  without  such  expression.  It  is  believed,  therefore, 
that  the  word  "  burn  "  alone  is  sufficient  in  an  indictment  at 
the  common  law. 

§47.  Contiaued. — "But,"  says  Archbold,^  "the  words  in 
Stat.  7  Will.  4  &  1  yict.  c.  89,  are  '  set  fire  to,'  merely  ;  and, 
therefore,  it  is  not  necessary  to  aver  in  the  indictment  that  the 
house,  Ac,  was  bumt.^  But  within  this  act,  as  well  as  to 
constitute  the  offence  of  arson  at  common  law,  there  must  be 
an  actual  burning  of  some  part  of  the  house;  a  bare  intent, 
or  attempt  to  do  it,  is  not  sufficient."  If  the  statute  contains 
the  two  words  in  the  alternative,  namely, "  set  fire  to  or  burn," 
the  indictment  need  not  use  both,  but  the  use  of  either  is 
sufficient.^  And  if  the  statute  has  one  only  of  these  words, 
the  indictment  should  properly  contain  the  same  word  which 

>  Ante,  §  86;  Reg.  v,  Paice,  1  Car.  &       «  Archb.  PI.  &  Et.  10th  Lond.  ed. 
K.  78 ;  Rex  v,  NewiU,  1  Moody,  458.        814. 

'  Commonwealth  v.  Squire,  1  Met       >  Rex  v.  Salmon,  Russ.  &  Ry.  26; 
258 ;   Chapman  v.   Commonwealth,  5    Rex  v.  Stallion,  1  Moody,  898. 
Whan.  427.  .     ?  Polsten  v.  The  State,  14  Miiso. 

>  Crim.  Law,  I.  §  825,  826.  468. 
«  8  Chit  Crim.  Law,  1127. 
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§  60  SPECIFIC  IltoUES  AND  OFFENCES.  [BOOK  XI. 

the  statute  does ;  ^  yet  it  need  not  contain  also  the  word  which 
is  not  in  the  statute.^  Still  the  term  ^'  set  fire  to  "  has  been 
held  in  Maine  to  be  a  legal  equivalent  for  the  word  ^^  burn" ;  so 
that  an  indictment  which  employed  it  was  good,  though  '^  bum  " 
was  the  word  in  the  statute.^ 

§48.  Value.  —  If  the  pnnishmept  to  be  inflicted  for  the 
offence  depends  in  any  measure  on  the  value  of  the  property 
burned,  the  indictment  must  state  its  value ;  ^  because  every 
indictment,  for  whatever  offence,  must  set  out  every  circum- 
stance which  the  law  makes  an  element  in  the  punishment  to 
be  visited  on  the  offender.^  But  where  the  value  is  not  such 
a  circumstance,  it  need  not  be  alleged.^ 

§  49.  Attempts.  —  In  an  indictment  for  an  attempt  to  bum  a 
building,  it  is  not  necessary  to  describe  the  combustible  ma- 
terials used  for  the  purpose.'^ 

§  50.  The  Evidence :  — 

The  Intent  —  Where  the  charge  is  of  an  intent  to  injure  a 
particular  person,  Archbold  says,^  that  this  intent  "  must  be 
proved  as  laid.  Where  the  offence  consists  of  the  setting  fire 
to  the  house  of  a  third  person,  the  intent  to  injure  that  person 
is  inferred  from  the  act,  for  every  person  is  deemed  to  intend 
the  necessary  consequence  of  his  own  act;  and,  therefore, 
where  the  defendant  was  indicted  for  setting  fire  to  a  certain 
mill,  with  intent  to  injure  the  occupiers  thereof,  it  was  holden 
that  he  was  properly  convicted,  although  it  appeared  at  the 
trial  that  he  was  a  harmless,  inoffensive  man,  and  had  no 
motive  to  induce  him  to  commit  the  act.p  But  this  doctrine 
can  only  arise  where  the  act  is  wilful ;  and,  therefore,  if  the  fire 
appear  to  be  the  result  of  accident,  the  party  who  is  the  cause 
of  it  will  not  be  liable.  On  the  other  hand,  where  the  defend- 
ant is  charged  with  setting  fire  to  his  own  house,  the  intent  to 
defraud  cannot  be  inferred  from  the  act  itself,  but  must  be 
proved  by  other  evidence.    Where,  therefore,  upon  an  indict- 

i  Hester  v.  The  State,  17  Ga.  180;  *  Commonwealth    v.    Hamilton^  15 

Cochrane  v.  The  State,  6  Md.  400.  Gray,  480,  482. 

s  People  V.  Myers,  20  Cal.  76.  ?  Commonwealth  v.  Flynn,  8  Cosh. 

>  The  State   v.  Taylor,  45^  Maine,  529. 

822.                                            '  8  Archh.  PI.  &  £y.  10th  Lond.  ed. 

4  Vol.  I.  §  540.  816,  817. 

»  Vol.  I.  §  77  et  seq.  ^  Bex  v,  Farrington,  Boss.  &  By;  207. 
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CHAP.  IT.]       ARSON  AND  OTHER  BURNINGS.  §  52 

ment  for  arson,  with  intent  to  defraud  an  insurance  company, 
the  policy  was  inadmissible  by  reason  of  its  not  being  stamped, 
a  majority  of  the  judges  held  that  it  could  not  be  received  in 
evidence ;  and,  as  the  insurance  could  not  otherwise  be  proved, 
the  defendant  ought  to  be  acquitted."  ^  So,  also,  where  the 
indictment  charges  the  intept  to  injure  an  insurance  company, 
the  jury  must  be  satisfied  that  the  defendant  knew  of  the  exist- 
ence of  the  insurance.;  since  this  is  a  necessary  ingredient  in 
the  constitution  of  ihe  intent  to  injure.^  '^  The  intention  must 
be  to  injure  some  person  who  is  not  identified  with  the  defend- 
ant. Tlierefore  a  married  woman  cannot  be  indicted  for  setting 
fire  to  the  house  of  her  husband,  with  intent  to  injure  him."^ 

§  51.  Intent  in  Attempts —  Where  an  indictment  alleges,  that 
the  defendant  attempted  to  set  fire  to  a  dwelling-house,  with 
intent  to  burn  it,  by  attempting  to  set  fire  to  another  building, 
the  jury  are  authorized  to  infer  the  alleged  intent  from  the 
evidence  respecting  the  attempt  to  set  fire  to  the  other  building.^ 

§  52.  View,  a:o. —  What  for  Jury. — In  suitable  cases,  the  jury 
may  have  a  view  of  the  premises  burned.^  So,  of  course,  a 
board  from  the  bamed  building  may  be  produced  before  the 
jury  in  court.  And  where  such  a  board  was  produced  and 
exhibited  to  the  jury  as  the  only  part  burnt,  it  was  held  that 
whether  tlie  board  had  been  so  affected  by  fire  as  to  constitute 
a  burning  within  the  legal  meaning  of  the  term  was  a  question 
of  fact  to  be  determined  by  the  jury,  upon  the  evidence  before 
them,  and  instructions  by  the  court  as  to  the  law,  as  in  ordi- 
nary cases.^  It  is  also  for  the  jury  to  say,  upon  instructions 
furnished  by  the  court  as  to  the  law,  whether  or  not  the  build- 
ing burned  is  a  house.^ 

^  Rex  V.  Gilton,  Rust.  &  Ry.  188.  the  fire  communicated  to  the  wood.  And 
s  Martin  v.  The  SUte,  28  Ala.  71.  it  waa  lield,  that  they  miglit  he  con- 
Where  the  indictment  is  for  huming  victed  on  this  indictment;  ''for  it  is 
one's  own  house  to  defraud  the  insur-  quite  immaterial  by  what  means"  the* 
aace  company,  evidence  that  the  de-  burning  "  was  efiected."  Reg.  v.  Price, 
fendant  had  insured  it  for  more  than  it  9  Car.  &  P.  729. 
was  worth,  is  pertinent.  Shepherd  v.  *  Commonwealth  v.  Harney,  10  Met. 
People,  19  N.  Y.  687.  422. 

>  Bex  V,  March,  1  Moody,  182.  Two  ^  Fleming   t*.   The    SUte,   11   Ind. 

persons  were  charged,  under  Stat.  7  &  284. 

8  Geo.  4,  c.  80,  §  17,  with  setting  fire  to  *  Commonwealth  r.  Betton,  6  Cush. 

a  wood.    It  appeared  that  they  set  fire  427. 

to  a  summer-house  which  was  in  the  7  The  State  v,  McGowan,  20  Conn, 

wood,  and  that  from  the  summer-house  246. 
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§  53.  Confessions  —  Threats  —  Another  Crime. —  The  confes- 
sions of  the  prisoner  are  admissible  in  evidence  in  these  cases, 
on  the  same  principles  as  in  other  criminal  cases.^  So  are 
threats.^  And,  in  proper  circumstances,  it  may  be  admissible 
to  follow  the  recognized  exception  to  the  general  rule,  and  allow 
evidence  of  another  crime  to  be  produced  against  the  prisoner ; 
for  example,  a  previous  firing  of  the  building  burned,  with 
testimony  casting  suspicion  on  the  defendant.^  But  where  the 
State  had  proved  the  burning  of  the  house,  with  evidence 
tending  to  implicate  the  defendant,  the  court  held  it  to  be 
inadmissible  to  show  that  another  house  belonging  to  the 
injured  person  was  subsequently  burned ;  even  though  ofiered 
in  connection  with  the  defendant's  declaration,  made  after  the 
first  and  before  the  second  burning,  that  he  was  not  done  with 
the  prosecutor.  But,  in  this  case,  the  declaration  was  made 
without  any  reference  to  the  burning,  it  referred  to  a  difierent 
matter,  and  there  was  no  evidence  tending  to  connect  the 
defendant  with  this  burning.^ 


CHAPTER    V. 

ASSAULT  AND  BATTERY.^' 

54.  Introduction. 
56-64.  The  Indictment. 
65-70.  The  EWdence. 

§54.  We  shall  consider,  I.  The  Indictment;  II.  The  Evi- 

dence. 

• 

^  Commonwealth    v.    Ingraham,    7  ^  Brock     v.    The    State,    26    Ala. 

Gray,  46;    Reg.  v.  Sleeman,  Dean.  104. 

249,  6  Cox  C.  C.  245,  22  Eng.  L.  &  Eq.  ^  For  the  law  relating  to  Assault,  see 

606;  Rex  v.  Long,  6  Car.  &  P.  179;  Crim.  Law,  IL  §  48  et  seq. ;  relating  to 

Reg.  V.  Hearn,  Car.  &  M.  109 ;  Reg.  v.  Battery,  ib.  §  85  et  seq.    For  forms  of 

Taylor,  8  Car.  &  P.  788.  indictment,  see  8  Chit.  Crim.  Law,  821 

^  Commonwealth    v.    Goodwin,    14  et  seq.,  and  various  other  places ;  Train 

Gray,  66.  &  Heard  Preced.  88  et  seq. ;   Whart. 

s  The  State  v.  Rohfrischt,  12  La.  An.  Preced.  2d  ed.  pi  218  et  seq. 
882. 
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CHAP,  v.]  ASSAULT  AND .  BATTERY.  ^         '    §  56 

I.  The  Indictment, 

0 

§  55.  Fonn  for  Aaaault  and  Battery.  —  In  the  work   on   the 

Criminal  Law,  the  two  offences  of  Assault  and  Battery,  the 
latter  including  the  former,  were  for  the  sake  of  perspicuity 
treated  of  together.  It  is  deemed  better  to  include  here  the 
two  in  one  chapter.  The  following  is  the  common  form  of  an 
indictment  for  assault  and  battery,  as  given  by  Archbold :  — 

"  That  A,  late  of  the  parish  of  B,  in  the  county  of  M,  laborer,  on,  &c.,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  connty  aforesaid,  in  and  upon  one 
N,  in  the  peace  of  God  and  our  lady  the  queen  then  and  there  being,  did  make 
an  assault,  and  him  the  said  N  then  and  there  did  beat,  wound,  and  ill  treat,  and 
other  wrongs  to  the  said  N  then  and  there  did,  to  the  great  damage  of  the  said 
N,  and  against  the  peace  of  our  lady  the  queen,  her  erown,  and  dignity."  ^ 

§  56.    For   Aaaault^   aimply  —  Diatingulahed    from    Battery  — 

Btatatory  Aaaauita. — In  this  form  of  the  indictment,  the  matter 
which  aggravates  the  assault  to  a  battery  is  stated  by  itself; 
therefore,  if  this  matter  is  simply  left  out  of  the  indictment,  the 
remainder  will  stand  as  a  good  indictment  for  an  assault.^ 
Such  appears  pretty  plainly  to  be  the  law ;  though  the  point 
does  not  stand  very  distinct  in  the  books;  and,  as  the  indict- 
ment is,  in  practice,  almost  always  for  an  assault  and  battery, 
the  question  docs  not  often  arise.  In  Tennessee,  the  following 
was  held  to  be  a  good  indictment  for  an  assault :  — 

That  A,  &c., "  did  then  and  there  unlawfully  make  an  assault  on  the  body  of 
one  B,  in  the  peace  of  the  State  then  and  there  being,  and  other  wrongs  and 
iiguries  to  the  said  B  then  and  there  did,"  &o.' 

Undoubtedly  the  latter  clauses  are  not  essential ;  therefore 
what  is  necessary  in  the  indictment  is  very  little  indeed.^ 
Where  the  offence  is  merely  statutory,  it  m^y  be  necessary,  in 
following  tho  words  of  the  statute,  to  expand  the  averments 
beyond  what  the  common  law  requires.^ 

*  Archb.  Ciim.  PI.  &  Ev.  10th  Lond.  you  may  give  in  evidence  any  circum- 

ed.  441.  stances  of  aggravation  attending  the 

'  Post,  §  77  and  note ;  Reg.  v.  Cret-  assault  and  battery,  not  of  themselves 

pin,  11  Q.  B.  913;  The  State  v.  Burt,  amounting   to    a    distinct    trespass." 

25  Vt.  378.  Archb.  Crim.  PI.  &  Kv.  10th  Lond.  ed. 

>  Bloomer  v.  The  State,  8  Sneed,  66.  443,  referring  to  2  Phil.  Ev.  189. 

^  And  see  Reg.  v.  Guthrie,  Law  Rep.  s  The    State   v.   Murphy,  21   Ind. 

1  C.  C.  211.    "  Under  the  alia  enormia,  441. 
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§  58  BPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XI. 

§  57.  "iPoroe  and  Arm* "-7- "Peace" — "Assault" — ^"Damage" — 

'Then  and  There." — Let  US  look  further  at  the  form  extracted 
from  Archbold.  The  words  "with  force  and  arms"  have 
already  been  considered.^  The  allegation  that  the  persoa 
assaulted  was  in  the  peace  of  God  and,  as  we  should  express 
it  in  this  country,  of  the  State,  is  unnecessary.^  The  word 
^^  assault "  is  the  proper  technical  word  descriptive  of  this 
offence,  and  the  prudent  pleader  will  not  venture  the  experi- 
ment of  trying  a  substitute.  Still  it  was  held  in  Louisiana,  that 
this  word  may  be  dispensed  with,  where  other  language  clearly 
conveying  the  idea  is  employed.^  And  this  would  appear  to 
be  the  English  doctrine.^  The  allegation  that  the  assault  was 
to  the  "  damage  "  of  the  party  .assaulted  is  not  necessary.^  As 
to  the  words  "then  and  there,"  if,  according  to  a  Massachusetts 
case,  the  indictment  avers  that  the  defendant,  at  a  time  and 
place  named,  feloniously  assaulted  B,  and,  being  then  and 
there  armed  with  a  dangerous  weapon,  did  actually  strike  him 
on  his  head  with  said  weapon,  it  is  sufficient,  without  repeating 
the  words  "  then  and  there  "  before  the  words  "  did  actually 
strike."  * 

§58.  "  WilfaUy,"  &c.  —  The  indictment  need  not  state,  that 
the  assault  was  made  wilfully .^  The  word  "  assault "  carries 
with  it  sufficient  allegation  of  illegality.  What  is  termed 
<<  malice  "  is  not  a  necessary  ingredient  in  this  offence.® 

1  Vol.  I.  §  502.    In  The  State  v.  El-  did  shoot  and  discharge,  with  intent 

liott,  7  Blackf.  280,  they  were  held  to  thereby  wilfully   and    of  his    malice 

be  unnecessary.  aforethought  the  said  Adam  Lammert 

*  The  State  v.  Elliott,  supra.  to  kill  and  murder."    See  also,  as  to 

'  The   State  v.  Munco,  12  La.  An.  the  point  of  the  text,  though  not  as 

625.    In  this  case,  the  following  awk-  containing  any  thing  conclusive,  Com- 

wardly-drawn  indictment  for  an  assault  mon wealth  v.  Woodson,  9  Leigh,  669 ; 

with  intent  to  murder  was  held  to  be  Reg.  v,  Mulroy,  8  Crawf.  &  Dix,  C.  C. 

sufficient:   That  the  defendant,  John  818. 

Munco,  on,  &c.,  at,  &c.,  "  upon  the  <  Reg.  v.  Taylor,  Law  Rep.  1  C.  C. 

body  of  one  Adam  Lammert,  a  free  194,  195. 

white  person,  in  the  peace  of  the  State  ^  The  State  v.  Wimple,  8  Blackf. 

then  and  there  being,  witli  a  certain  214. 

dangerous  weapon  called  a  shot  gun,  ^  Commonwealth  v,  Bugbee,  4  Gray, 

then  and  there  loaded  with  gunpowder  206. 

and  divers  leaden  shot,  which  the  said  7  The  State  v.  Bray,  1  Misso.  180  ; 

John  Munco,  then  and  there,  in  both  Vol.  I.  §  508. 

bis  hands,  had  and  held  at  and  against  ^  United  States   v.  Lunt,  Sprague, 

the  said  Adam  Lammert,  feloniously,  811.    See   Richels    v.    The    State,    1 

wilfully,  and  of  his  malice  aforethought  Sneed,  606. 
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§  59.  Joinder  of  Defendants  —  The  Fonn  in  snch  Cases  —  Prin- 
cipals in  Second  Degree. — An  assault  and  battery  may  be  charged 
against  two  or  more  defendants  jointly.^  Suppose,  for  instance, 
the  weapon  is  wielded  by  one,  another  person  who,  in  the  lan- 
guage of  the  law,  aids  and  abets  this  one  in  the  act,  is  jointly 
guilty  with  him,  the  same  as  if  his  own  hand  had  done  it.^ 
And  where  the  simple  form  of  the  indictment  is  used,  there  is 
no  difficulty  in  charging  the  offence  against  two.  But  where 
the  allegation  was,  that  the  defendants,  ^^  with  a  knife  which 
they  then  and  there  with  their  right  hand  held,  made  an  assault," 
it  was  adjudged  by  the  Missouri  court  to  be  insufficient ;  be- 
cause, in  the  nature  of  things,  several  persons  cannot  jointly 
have  one  right  hand.  Said  the  judge :  ^'  This  is  an  impossi- 
bility. It  is  on  its  face  false,  and  must  be  bad."^  But  it 
should  be  remembered,  that,  in  these  cases,  the  pleader  is  set- 
ting out  the  matter  according  to  its  legal  import  ;^  and,  in  point 
of  law,  the  one  ^^  right  hand  "  which  holds  the  weapon  is  the 
**  right  hand  "  of  both.  If  the  act  of  the  doer  is  also  the  act  of 
him  who  stands  by  and  abets,  so  equally  likewise  is  the  ^'  right 
hand  "  of  the  former  performing  the  act  the  right  hand  of  the 
latter.  And  we  shall  by  and  by  see,^  that,  in  Connecticut,  an 
indictment  charging  two  with  thrusting  ^^  their  hand  "  into  the 
pocket  of  a  woman,  with  intent  to  steal,  was  adjudged  good.^ 

§  60.  Upon  more  Persons  than  One  —  Proof  of  but  One.  —  The 

indictment  may  charge  the  assault  as  committed  upon  two  per- 

1  Vol.  L  §  469.  right  hand  had  and  held,  witji  the  intent 

s  The  State  v.  McClintock,  8  Iowa,  then  and  there,  him,  the  Baid  Charles 

20S.  Haofineister,  with  the  knife  aforesaid, 

>  The  State  v.  Gray,  21  Misso.  492.  wilfully  and  feloniously  to  kill,  against 

In  a  later  case,  these  words  were  re-  the  peace  and  dignity  of  the   State." 

jected  fix>m  the  particular  indictment  as  And  it  was  obserred  by  the  judge,  that 

smplosage,  and  thus  it  was  held  to  be  the  legal  rule  by  which  one  who  assists 

good.  The  indictment,  which,  howerer,  at  the  commission  of  an  act  is  properly 

the  jndges  did  not  commend,  was  as  held  and   charged  as  the  doer  of  it, 

follows :  "  That  John  Dalton  and  Mi-  "  gires  no  countenance  to  the  practice 

chael  Gaughy,  of,  &c.,  on,  &c.,  at,  &c.,  of  charging,  against  propriety  and  the 

with  force  and  aims,  in  and  upon  one  truth,  that  both  held  the  same  knife, 

Charies  Haufineister,  in  the  peace  of  club,  or  pistol  in  the  right  hand."  The 

the  State  then  and  there  being,  feloni-  State  v.  Dalton,  27  Misso.  18. 

OQsly  and  wilfully  did  make  an  assault,  ^  Ante,  §  2-4. 

with  a  cerUin  knife  of  the  length  of  six  ^  Post,  §  89. 

inches,  and  the  breadth  of  two  inches,  *  See  also  The  State  v.  Farley,  14 

which  they,  the  said  John  Dalton  and  Ind.  28. 
Michael  Qaughy ,  then  and  there  in  their 
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sons  by  the  same  act,  if  the  facts  are  so.^  Still  according  to 
an  Iowa  case,  the  charge  of  an  assault  upon  two  persons  is,  in 
legal  contemplation,  so  far  different  from  a  charge  of  assault 
upon  one  of  them,  that  proof  of  the  commission  of  the  act,  in 
regard  to  one,  does  not  sustain  the  indictment.^  This  decision 
is  not  such  as  should  be  followed  elsewhere.  In  the  nature  of 
things,  a  charge  of  an  assault  committed  on  A  and  B  is  a 
charge  of  an  assault  on  A,  also  of  an  assault  on  B ;  and,  if  the 
half  only  of  the  charge  is  proved,  it  constitutes  a  complete 
offence,  sustained  alike  in  allegation  and  in  proof.  The  wrong- 
ful act  done  to  the  person  is  analogous  to  a  wrongful  act  done 
to  goods.  If,  for  illustration,  there  is  an  indictment  for  the 
larceny  of  two  bank  bills,  and  in  proof  it  appears  that  the 
thief  committed  the  felonious  trespass  on  only  one  of  them,  he 
may  be  convicted  in  respect  of  this  one.  So,  if  the  defendant 
is  charged  with  committing  the  criminal  trespass  of  an  assault 
on  two  persons,  and  the  trespass  appears  in  proof  to  have  been 
committed  on  only  one  of  the  two,  he  should  be  convicted  in 
respect  of  the  one.    The  analogy  is  complete. 

§  61.  By  Two  upon  Bach  Other.  —  Two  persons  may  commit 
an  assault  and  battery  upon  each  other  at  the  same  time.  But 
it  is  difficult  to  say  that  the  acts  of  the  two  are  joint.  Each  is 
an  aggressor  upon  the  other,  and  is  responsible  for  his  own  acts,, 
not  the  other's ;  because,  if  they  gave  that  joint  consent  which 
is  necessary  to  make  each  responsible  for  the  blows  struck  by 
the  other,  their  acts  would  not  constitute  assault  and  battery, 
though  they  might  amount  to  some  other  criminal  breach  of 
the  peace.^  Still,  in  the  language  of  English,  G.  J.  ^'  the 
offences  being  misdemeanors  and  of  the  same  nature,  the  offend- 

1  Vol.  I.  §  192 ;  Kenney  v.  The  State,  that  an  information  charging  a  libel 

6  R.   I.  385,  Ames,  C.  J.  observing :  upon  two  might  be  supported ;  and,  if 

**  It  is  true,  that,  in  Rex  v.  Clendon,  2  so,  there  seems  to  be  no  reason  whj 

Stra.  870,  2  Ld.  Raym.  1572,  an  indict-  the  charge  of  an  assault  upon  two  may 

ment  was  held  bad  upon  this  ground,  not ;  provided,  which  we  are  bound  to 

In  Rex  V.  Benfield,  2  Bur.  988,  984,  presume,  upon  such  an  application  as 

however,  the  King's  Bench  overruled  this,  the  proof  correspond   with    the 

this  case,  declaring  '  it  not  to  be  law ' ;  charge."    p.  887. 

and    asked,   with    some    significance,  '  The  State  v.  McClintock,  8  Iowa, 

'  Cannot  the  king  call  a  man  to  account  208. 

for  a  breach  of  the  peace,  because  he  '  Crim.  Law,  L  §  668  and  note ;  11 

broke  two  heads  instead  of  one  ? '   The  §  66. 
precise  point  decided  in  this  case  was, 
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era  may,  it  seems,  be  joined  in  the  same  indictment,  if  severally 
charged.^  But  it  is  not  proper  to  do  so,  because  the  court  has 
the  discretiou  to  quash  the  indictment."  ^ 

§62.  Upon  Living  Penon — Not  Dead.  —  Where  an  indict- 
ment alleged,  that  the  defendant,  "  iu  and  upon  the  body  of  B, 
deceased,  in  the  peace  of  the  Commonwealth  then  and.  there 
being,  did  make  an  assault,  and  him  the  said  B  did  strike 
divers  grievous  and  dangerous  blows  upon  the  head  of  him 
the  said  B,  whereby  the  said  B  was  cruelly  and  dangerously 
beaten  and  wounded,  and  his  life  greatly  endangered,"  this 
was  held  sufficiently  to  show,  that  B,  upon  whom  the  assault 
was  made,  was  a  living  person.^ 

§  63.  Aggravated     Assaulte  —  Aggravatioiui     do     not     create 

DnpUoity.  —  The  reader  should  bear  in  his  mind  the  degrees  of 
crime  in  which  the  mere  assault  may  be  deemed  the  first  step. 
A  battery  is  only  an  aggravation  of  the  assault ;  and,  when  the 
assault  is  charged  to  have  been  made  with  a  dangerous  weapon, 
this  is  a  still  further  aggravation  ;  and,  when  it  is  charged  to 
have  been  made  with  the  intention  to  commit  great  bodily 
injury,  it  is  only  the  like  offence  in  a  different  degree.  The 
assault  is  still  the  original  offence  ;  and  the  means,  the  intent, 
and  the  extent  to  which  it  is  carried,  qualify  the  aggravation 
of  this  original  offence,  to  which  additional  punishment  is  often 
affixed  by  statute.^  When,  therefore,  the  indictment  charges, 
in  a  single  count,  an  assault  and  a  battery ;  ^  or  an  assault,  or 
an  assault  and  battery,  committed  with  some  special  evil  intent, 
or  otherwise  of  an  aggravated  character ;  it  is  not  objectionable 
on  the  ground  of  duplicity.^  And  if  the  graver  offence  is 
alleged,  the  party  may  be  convicted  of  the  milder .^  This  doc- 
trine extends  even  to  cases  where  the  aggravated  act  is  known 
as  a  crime  of  some  other  name.® 

^  Vol.  I.  §  478^76.  and  wound,  is  not  double  in  setting  out 

'  The  State  v.  Lonon,  19  Ark.  677.  both  an  assault  and  an  assault  and  bat- 

s  Commonwealth  v.  Ford,  5  Gny,  teiy.    The  State  v.  Farley,  14  Ind.  28. 

475.  •  Cokely  v.  The  State,  supra. 

<  Cokely  v.  The  Stote,  4  Iowa,  477.  "^  GUlespie  t;.  The  State,  9  Ind.  880; 

»  The  State  v.  Twogood,  7  Iowa,  Foley  v.  The  State,  9  Ind.  868 ;  Brant- 

262.   An  indictment  charging,  that  the  ley  v.  The  State,  18  Sm.  &  M.  468 ; 

deCuidants,  on,  &c.,  at,  &c.,  then  and  l(eg.  v.  ificholls,  9  Car.  &  P.  267 ;  Or- 

there  did,  Ac,  assault,  &c.,  with  pistols,  ton  v.  The  Sute,  2  Greene,  Iowa,  140. 

guns,  rodcs,  and  clubs,  which  they  held,  *  Vol.  I.  §  416-420 ;  Heg.  v.  Guthrie, 

and  did  then,  4c,  strike,  beat,  bruise,  Law  Bep.  1  C.  C.  241 ;  Benham  v.  The^ 
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§  64.  Aggravated  ABsauItB,  contlnned  —  The  Weapon.  —  In  the 

next  chapter,  under  the  title  Attempt,^  we  shall  consider  several 
forms  of  aggravated  assault ;  and  the  rest  will  come  under  suf- 
ficient review  in  other  parts  of  tliis  volume.  Under  the  Iowa 
statute,  an  indictment  is*held  to  be  good  if  it  alleges  the  assault 
to  have  been  committed  with  a  '^  deadly  weapon,"  which  words 
are  those  used  in  the  statute,  without  any  further  description 
of  the  weapon.^  And  if  the  assault  is  charged  to  have  been 
committed  with  an  axe,  there  need  be  no  special  allegation  that 
the  axe  is  a'dangerous  weapon.^ 

n.  The  Evidence. 

§  65.  Stuplnsage — Character  of  lojured  Person  —  Weapon  — 
Variance  In  Name.  —  Most  of  the  questions  which  will  arise  on 
the  trial  of  a  case  for  assault  and  battery,  are  disposed  of  in 
the  discussions  contained  in  the  work  on  the  Criminal  Law.  Let 
us  look  at  a  few  points  of  evidence.  If  the  indictment  sets  out 
any  thing  concerning  the  character  of  the  person  assaulted,  not 
going  to  the  degree  of  the  offence,  this  matter  need 'not  be 
proved  at  the  trial.^  So  where  the  indictment  charges  the 
assault  to  have  been  committed  with  several  different  weapons, 
it  is  not  necessary  to  prove  all  the  weapons ;  the  proof  of  any 
one  of  them  is  sufficient ;  ^  and,  under  some  forms  of  the 
indictment,  and  statutory  laws  of  the  State,  it  would  doubtless 
not  be  necessary  to  prove  any  of  the  weapons.  An  assault  on 
one  person  cannot  be  proved  under  an  indictment  for  an  assault 
on  another  person.^  And  generally,  where  there  is  a  variance 
in  the  names,  the  indictment  cannot  be  supported.^ 

§  66.  PresumptlonB  —  Pistol  loaded  —  Husband's  Coercion.  - — 

State,  1  Iowa,  542 ;  The  State  v.  Web-  7  SwaiU  v.  The  State,  7  Blackf.  824 ; 

8ter,  89  N.  H.  96.  Commonwealth  v.  Booth,  2  Va.  Cas. 

1  Post,  §  77  et  seq.  894.    A  statute  made  it  indictable  to 

'  The  State  v.  Seamons,  1  Greene,  "  wilfully  disturb  the  peace  of  any  nelgh- 

lowa,  418.  borhood,  or  of  any  family,  by,"  &c. 

*  Doolarhide  v.  United  States,  Mor-  And  an  indictment  for  disturbing  the 
ris,  288.  peace  of  the  family  of  Mary  Riggs,  was 

^  The  State  v.  Burt,  25  Vt.  873.      ^  held  to  be  supported  by  eridence  that 

*  The  State  v.  McClintock,*!  Greene,  such  a  person  was  in  fact  the  head  of 
Iowa,  892.  the  family,  although  she  had  a  husband 

*  The   State .  v,  Boylson,  8  Minn,  living,  who  had  abandoned  her.    The 
488.  State  v.  Slater,  22  Misso.  464. 
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Where  it  was  necessary  to  prove  that  a  pistol,  which  was  dis- 
charged, was  loaded  with  a  ball,  evidence  of  a  wound  having 
been  made  by  the  contents  of  the  pistol,  and  of  its  having 
made  a  report  which,  as  compared  with  its  size,  was  loud,  was 
held  to  be  sufficient  to  go  to  the  jury,  though  no  ball  was  actu- 
ally found.^  So,  to  state  another  presumption,  if  a  wife  commits 
an  assault  and  battery  in  the  presence  of  her  husband,  and  he 
does  not  interpose  to  restrain  her,  the  jury  may  infer  that  her 
act  was  done  with  his  consent,  and  convict  both.^ 

§  67.  The  Intent  —  To  prove  the  intent,  where  an  assault 
was  alleged  to  be  with  intent  to  murder,  the  prosecutor  was 
permitted  to  show,  that,  a  short  time  before  the  criminal  trans* 
action  took  place,  the  defendant  said  he  expected  to  kill  some 
one  before  he  left  town.^  It  is  difficult  to  draw,  in  advance,  an 
exact  limit  within  which  matter  of  this  sort  must  be  kept  The 
nature  and  circumstances  of  the  particular  case,  human  nature, 
and  the  special  quality  of  the  crime  charged,  must  all  be  con- 
sidered. In  one  case  it  was  laid  down,  that  what  took  place 
between,  the  prisoner  and  the  prosecutor  in  the  forenoon,  the 
assault  being  in  the  evening,  was  too  far  removed  to  be  a  part 
of  the  res  ge%t<By  therefore  it  was  not  admissible.^  In  another 
case,  in  order  to  show  resentment  on  the  part  of  the  prisoner 
toward  the  person  assaulted,  and  a  consequent  motive  for  what 
was  alleged  to  have  been  done,  the  State  was  permitted  to 
prove  that  the  assaulted  person  had  said^^  in  the  hearing  of  the 
defendant,  a  short  time  before  the  alleged  transaction,  that  ^'  no 
honest  man  would  avail  himself  of  the  bankrupt  act "  ;  in  con- 
nection with  the  further  fact,  that  the  defendant's  father  had 
previously  been  talking  about  taking  the  benefit  of  this  act. 
This  is  a  case  lying  certainly  close  to  the  border  ;  and  Gaston,  J. 
said  of  it :  "  The  circumstance  per  se  would  be  exceedingly 
weak ;  but,  in  connection  with  the  other  evidence  in  the  case, 
it  was  entitled  to  some  regard.''  ^ 

§  68.  Charaoter  —  Deolaratiomi  of   Third  Persons.  —  In  these 

1  Bex  V,  Wettoo,  1  Leach,  4th  ed.    that  the  presumption  would  be  diftrent 
247.  on  an  indictment. 

s  PhiUip*  V.  PhflUps,  7  B.  Monr.  268.       ''Bead  v.  The  State,  2  Ind.  488. 
This,  the  reader  perceives,  is  a  civil       ^  Bosenbaum  v.  The  State,  88  Ala. 
t,  yet  there  is  no  reason  to  suppose    864. 

•  The  SUte  v.  Griffis,  8  Ire.  604. 
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cases,  evidence  of  the  defendant's  general  good  or  bad  char- 
acter, or  of  his  particular  character  for  peacefulness,  cannot 
in  the  first  instance  be  given  against  him,  to  create  a  presump- 
tion of  his  guilt.^  Where  the  assault  was  admitted,  but  the 
evidence  was  contradictory  as  to  which  party  was  the  aggressor, 
it  was  held,  that  acts  and  declarations  of  third  persons  tending 
to  show  a  conspiracy  to  mob  the  defendant  were  admissible, 
whether  notice  of  them  was  brought  home  to  the  defendant  or 
not.^  These  illustrations  will  help  the  reader  in  his  gropings 
after  a  general  doctrine. 

§  69.  "Wile    as  Witness  against  Hnsband  —  For  Hnsband.  — 

Where  a  husband  is  indicted  for  an  assault  upon  his  wife,  she 
is  admitted  as  of  necessity  to  testify  against  him,  contrary  to 
the  general  law  of  husband  and  wife  ;  else  she  would  have  no 
protection  against  this  kind  of  wrong  inflicted  on  her  in  pri- 
vate.' It  is  sometimes  apparently  laid  down,  that  this  exception 
to  the  general  rule  of  evidence  extends  only  to  cases  in  which 
there  are  no  other  competent  witnesses  present ;  ^  but  it  is 
believed  that  the  doctrine  is  not  generally  so  limited.  In  the 
words  of  Lord  Mansfield,  the  necessity  which  permits  the  wife 
to  testify  ^^  is  not  a  general  necessity,  as  where  no  other  witness 
can  be  had ;  but  a  particular  necessity,  as  where,  for  instance, 
the  wife  would  otherwise  be  exposed  without  remedy  to  per- 
sonal injury."  ^  So,  if  in  any  case  the  wife  is  a  competent 
witness  against  her  husband,  she  is  equally  competent  in  his 
favor ;  ^  therefore,  on  an  indictment  against  the  husband  for  an 

1  Henderson  v.  Tbe  State,  12  Texas,  which  party  was  the  aggressor,  the 

625;  McKenzie  v,  Allen,  8  Strob.  546.  fact  that  the  defendai^t  went  to  the 

1  Tompkins  v.  The  State,  17   Ga.  place  where  the  other  party  was,  and 

866.    On  the  trial  of  an  indictment,  called  him    out   for    the    purpose  of 

wherein  the  accused  is  charged  with  having  a  difficulty  with  him,  was  held 

having  obtained  property  of  a  witness  not,  of  itself,  to  rcmder  him  guilty  of 

by    means    of    threats,  testimony  to  the  assault  and  battery,  unless  he  car- 

prore   that    the    same   property  was  ried  his  intention  into  effect.    Yoes  v. 

afterward    found    concealed    in    the  The  State,  4  £ng.  42. 

dwelling-house  of  the  accused,  is  ad-  '  1  Greenl.  £y.  §  848 ;  Rex  v.  Azire, 

missible;  since  it  might  have  a  ten-  1  Stra.  688;   Soule's  Case,  5  Greenl. 

dency  to   corroborate    the  testimony  407 ;  The  State  v.  Boyd,  2  Hill,  S.  C. 

of  the  witness,  by  satisfying  the  jury  288. 

ihat  the  accused  was  conscious  of  hav-  ^  The  State  v.  Davis,  8  Brev.  8. 

ing  improperly  obtained  it.   The  State  *  Bentley  v,  Cooke,  8  Doug.  422, 

V.  Bruce,  24  Maine,  71.    On  the  trial  424. 

of  an  indictment  for  an  assault  and  ^  Rex  v.  Seijeant,  Ryan  &  Moody, 

battery,  where  there  was  a  question  N.  F.  852,  864. 
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assault  and  battery  on  the  wife,  he  may  produce  her  evidence 
to  disprove  the  charge.^ 

§  70.  PreBTunptioiis  —  Parent  on  Cblld,.  &o.  —  Where  the 
assault  is  by  a  parent  on  his  child,  by  a  teacher  on  his  pupil, 
or  the  like,  in  the  way  of  chastisement,  it  is  probably  the  better 
doctrine,  that,  if  the  relationship  appears,  the  chastisement 
will  be  presumed  to  be .  reasonable  and  proper  and  for  suffi- 
cient cause,  until  the  contrary  is  shown.  Said  Caruthers,  J. : 
**  To  hold  a  parent  bonnd  to  prove  that  he  had  good  cause  to 
whip  his  child,  or  be  subject  to  a  conviction  upon  indictment, 
would  bo  monstrous."  ^ 


CHAPTER  VI. 

ATTEMPT.' 

71-73.  Introdaetion. 

74-76.  Solicitations  to  Crime. 

77-86.  Committing  Lower  Crime,  intending  Higher. 

S&-88.  Committing  Act  not  Criminal,  intending  Crime. 

94-97.  The  Evidence. 

§  Tl.  Deflnitioii  —  Scope  of  this  Chapter.  —  The  subject  of 
criminal  attempt,  though  it  presses  itself  upon  the  attention 
wherever  we  walk  through  the  fields  of  the  criminal  law,  is 
▼ery  obscure  in  the  books ;  apparently  not  well  understood 
either  by  the  text-writers  or  the-judges.  And  there  is  some  ob- 
scurity even  as  respects  the  meaning  of  the  word  ^^  attempt,''  as 
used  in  the  criminal  law.  There  are  English  cases  which  appear 
to  distinguish  between  acts  done  with  the  intent  to  commit  a 
crime  and  attempts.^  And  a  writer  whose  work  is  now  before 
the  author  of  these  volumes  carries  this  distinction  to  a  very 
great  length,  through  both  the  law  of  crimes  and  the  forms  of 
the  indictment^    Now,  an  attempt  to  commit  a  crime  is  a 

1  The  State  v,  Keill,  6  Ala.  685.  «  See  Grim.  Law,  I.  §  622,  686.        • 

>  Andenon  v.  The  State,  8  Head,  ^  An   article  on  Attempte,  &c.,  in 

456^  467.  Cox  ft  Saunders  Criminal  Law  Con- 

'  For  the  Uw  of  thii  subject,  see  solidation  Acts,  8d  ed.  IxzxIy. 

Grim.  Law,  L  }  667  et  seq. 
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eompound  composed  of  two  elements:  first,  the  intent,  to 
commit  it ;  and,  secondly,  an  act  prompted  by  the  intent,  yet 
falling  short  of  the  doing.^  And  this,  it  is  perceived,  is  an  act 
done  with  a  criminal  intent ;  and  all  the  cases,  English  and 
American,  wherein  an  act  done  with  a  criminal  intent,  not 
resulting  in  the  offence  intended,  or  any  substantive  offence 
known  to  the  law,  has  been  held  to  be  indictable,  are  of  this 
sort.  To  distinguish  between  these  apts,  and  call  a  part  of 
them  attempts,  and  give  to  the  other  part  some  other  name,  is, 
the  author  submits  —  not  ridiculous  pedantry,  for  such  an 
expressioQ  is  undignified  and  disrespectful,  but  —  unwise. 
Still  it  is  useless  to  spend  breath  upon  mere  forms  of  words ; 
in  the  work  on  the  Criminal  Law,  and  in  this  work,  the  author, 
whether  wisely  or  not,  discusses,  under  the  title  Attempt,  all 
the  various  criminal  things  which  the  English  judges  and 
writei*s  alluded  to  divide  into  two  classes.  And  it  is  be- 
lieved that  this  is  the  general  American  fashion ;  no  American 
case  being  remembered  in  which  the  English  distinction  is 
made. 

§  72.  Scope  of  tbiB  Chapter,  oontinned.  —  And  in  the  work  on 
the  Criminal  Law,^  the  subject  of  attempt  was  pretty  fully 
considered,  leaving  for  us  here  but  little  except  the  inquiry 
into  the  form  of  the  indictment.  Yet  this  is  an  inquiry  which, 
like  almost  all  others  connected  with  the  doctrine  of  attempt, 
leads  us  into  the  region  of  the  unknown  and  the  disputed  more 
than  most  other  questions  pertaining  to  the  criminal  law.  Let 
us  travel,  therefore,  somewhat  circumspectly  through  this  chap- 
ter ;  assured  that,  at  its  close,  we  shall  find  ourselves  profited 
by  the  careful  survey,  while  a  hasty  view  would  have  brought 
to  us  absolutely  nothing  of  practical  value. 

§  78.  How  the  diapter  divided.  —  The  subject  of  attempt 
divides  itself  into  various  branches ;  and,  as  respects  the  in- 
dictment, these  branches  are  in  some  instances  distinguishable 
from  one  another.  We  shall  therefore  consider,  L  Solidtar 
tions ;  II.  The  Commission  of  One  Crime  with  the  Intent  to 
produce  a  Result  which  would  constitute  a  Higher  Crime ;  m. 
The  Doing  of  some  Other  Act  with  the  Intent  to  commit  a 
Particular  Crime ;  IV.  The  Evidence. 

I  Crim.  Law,  I.  $  659, 660.  *  Crim.  Ism,  L  $  667  et  seq. 
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I.  Solicitationa. 

§  74.  The  Indiotment  hoW  Specific  —  Form.  —  One  branch  of 
the  attempt  relates  to  what  is  termed  solicitation  to  crime. 
Thus,  if  a'  man  wishes  to  have  a  crime  committed,  and  en- 
deavors to  persuade  another  man  to  perpetrate  the  act,  but  the 
other  declines,  the  former  of  the  two  becomes  thereby  guilty 
of  the  oriminal  attempt  at  perpetrating  the  ulterior  crime.^ 
Now,  it  was  never  supposed  to  be  sufficient  in  an  indictment 
for  this  kind  of  attempt,  simply  to  charge  that  the  defendant 
^'  attempted  "  to  commit  the  ulterior  crime.  The  charge  must 
be  specific,  pointing  out  the  particular  thing  constituting  the 
attempt ;  namely,  that  the  defendant  ^^  did  solicit "  the  person 
whom  the  indictment  names,  to  commit  the  crime  which  it 
specifies.  The  following  is,  in  substance,  the  form  furnished 
by  Archbold :  — 

**  That  J.  S.,  &c.,  on,  Ac.,  at,  ftc.,  Iklsely,  wickedly,  and  unlawfully  did  golidt 
and  meite  one  J.  W.,  a  aerraot  of  one  J.  N.,  to  take,  embezzlei  and  steal  a  large 
quantity,  to  wit,  one  hundred  pounds'  weight  of  cotton  twist,  of  the  goods  and 
chattels  of  his  master,  the  said  J.  N. ;  to  the  great  damage  of  the  said  J.  N. ;  to 
the  evil  example  of  all  others,  in  the  like  case  offending,  and  against  the  peace 
of  our  lady  the  queen,  her  crown,  and  dignity."  ^ 

§  75.  How  Specifio,  contiimed — "Solicit''  —  Sabomatioii  of 
Peijnry.  —  Turning  to  Starkie,  we  find  the  following :  *  "  With 
respect  to  the  description  of  the  solicitation  or  endeavor,  it 
seems  that  general  words  are  sufficient ;  because  the  endeavor, 
attempt,  or  solicitation,  is,  in  general,  made  up  of  a  number  of 
petty  circumstances,  which  cannot  be  set  out  on  the  record. 
Therefore,  though  some  of  the  old  indictments  for  endeavoring 
to  suborn  state  an  offer  of  money ,^  yet  it  has  been  deemed 
sufficient  to  charge  an  endeavor  to  suborn  generally,  without 

1  Crim.  Law,  I.  |  689,  690;  People  the  report,  "that  the  defendant,  on,  &c., 

p.  Bush,  4  Hill,  N.  T.  168.  at,  &c.,  fklsely,  wickedly,  &c.,  did  solicit 

>  Archb.  PI.  it  £t.  18th  Lend.  ed.  and  incite  one  Kinney,  unlawfully,  felo- 

80&    This  mdictment  substantially  fol-  niously,  4bc.,  in  tlie  night-time  to  set 

lows  the  fonn  in  Rex  v.  Uiggins,  2  fire  to  a  certain  bam  of  said  Sheldon, 

East,  5,  which  was  deemed  to  be  good ;  situate,  &c.,  with  intent  to  injure  said 

though  the    principal    question  was,  Sheldon,  against  the  peace  of  the  peo- 

whether  tlie  matter  itself  was  indicta-  pie,"  &c.    Held  sufficient. 

ble.    In  People  v.  Bush,  4  HUl,  N.  T.  *  1  Stark.  Crim.  Fl.  2d  ed.  146. 

188,  "the  fburth  count  charged,"  says  «  Tiem.  P.  C.  168,  174. 
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stating  the  means.^  So  in  an  indictment  for  endeavoring  to 
keep  away  a  witness."  ^  In  like  manner,  in  an  indictment  for 
an  attempt  to  bribe  an  officer,  by  a  corrupt  offer  of  money,  to 
summon  such  jurors  as  the  defendant  should  nominate,  it  is 
not  necessary  to  mention  the  specific  sum  of  money  offered.' 

§  76.    "  SoUoit,"    contlnned  —  "  XSndeavor    to   seduoe  "  —  Form 
for  attempting  to  seduce  from  Service.  —  Thus  we  have   seen, 

that  the  word  "  solicit "  conveys,  of  its  own  force,  a  sufficient 
description  of  the  act  which  enters  into  this  form  of  the  at- 
^mpt.  There  are  two  other  words,  namely,  "  endeavor  to 
seduce,"  which,  when  found  joined  in  a  statute,  have  been 
held  to  be  sufficiently  answered  in  the  indictment  by  the  use 
simply  of  the  words  themselves,  without  further  enlargement 
of  the  allegation.  Thus,  when,  by  Stat.  87  Geo.  8,  c.  70,  a 
punishment  was  provided  for  ^^any  person  who  shall  mali- 
ciously and  advisedly  endeavor  to  seduce  any  person  or  per- 
sons serving  in  His  Majesty's  forces,  by  sea  or  land,  from  his 
or  their  duty  and  allegiance  to  His  Majesty,  or,  &c.,  shall," 
&c. ;  an  indictment  in  the  following  form  was  held  sufficiently 
to  set  out  the  statutory  offence :  — 

That  the  defendant,  "  on,  &c.,  at,  &c.,  feloniously  did  maliciously  and  advisedly 
endeavor  to  seduce  Matthew  Lowe,  he  the  said  Matthew  Lowe  then  and  there 
being  a  person  serving  in  His  Majesty's  forces  by  land,  from  bis  duty  and  alle- 
giance to  his  said  Majesty." 

Said  Perryn,  B. :  "  An  endeavor  to  seduce,  to  entice,  and 
to  stir  up,  though  a  conclusion  from  an  infinite  variety  of 
facts  and  circumstances,  is  but  a  conclusion  of  fact,  is  itself  a 
fact,  admitting  of  no  definition  or  description.  The  fact  is 
fully  expressed  by  the  mere  force  of  the  word  *  endeavor,*  and 

1  So  also  the  indictment  need  not  any  other  circumstances  producing  the 

specify  the  particular  peijury  which  same  conviction,  as  to  the  intention, 

the  defendant  attempted  to  suborn  the  are  Ailly  sufficient.    The  indictment  in 

witness  to  commit.    The  State  v.  Hold-  this  case  does  charge  the  act  to  have 

ing,  1  McCord,  81«  Johnson,  J.  observ-  been  done  with  an  intention  to  prevent 

ing :  "  The  iact  to  which  the  defendant  the  course,  of  justice ;     and,  on  the 

wished  the  witness  to  swear,  ho  was  principle  established,  it  is  an  indictable 

prevented  from  disclosing  by  the  indig-  offence."    p.  84. 

nant  repulse  which  the  witness  gave  ^  Fitkg.  268.    See  also  2  Ld.  Raym. 

him,  and  did  not  therefore  enter  into  1877. 

the  case ;  and,  if  it  had,  it  is  only  a  dr-  '  Commonwealth  v.  Chapman,  1  Ta. 

cumstance  going  to  show  the  quo  ammo  Cas.  188. 
with  which  the  bribe  was  offered,  and 

88 


CHAP.  VI.]  ATTEMPT.  §  77 

can  only  be  expressed  by  that  word ;  like  the  words  *  conspire, 
maintain,  aid  and  abet,'  which,  in  indictments  for  the  oflfences 
of  conspiracy,  maintenance,  i&c,  do  sufficiently  express  the 
offences  charged  in  the  indictment,  without  circumlocution, 
and  without  showing  in  what  manner  and  by  what  means  the 
conspiracy,  maintenance,  aiding  and  abetting,  i&c,  were  pro- 
duced.*'^ The  word  "endeavor,"  the  reader  will  notice,  is, 
when  used  singly,  of  a  signification  approximating  very  nearly 
the  word  "  attempt "  ;  but,  in  this  statute,  it  is  joined  to  and 
limited  by  the  other  word  "seduce,"  so  that  the  two  are  in* 
meaning  similar  to  the  words  "  solicit  and  incite,"  considered 
in  the  foregoing  sections. 

U.  The  Commiaaion  of  One  Crime  with  the  Intent  to  prodiice  a 
MemU  which  would  co'nstitute  a  higher  Crime. 

§  77.  Theae  In^ctineiite  mostly  Statutory  —  Assault  with  In- 
tent to  km  or  murder  —  Form.  —  Indictments  of  the  sort  con- 
templated by  this  sub-title  are  generally  under  statutes.  For 
illustration,  there  is  the  statutory  assault  with  the  intent  to  kill 
or  to  murder ;  and  an  indictment  for  this  offence,  drawn  sub- 
stantially in  the  following  form,  has  been  held  to  be  good ; 
also  it  haa  been  held  to  be  bad,  as  not  sufficiently  setting  out 
the  facts  constituting  the  assault :  — 

"  That  A.  B.,  of,  Ac.,  at,  &c.,  in  and  upon  one  Charles  P.  Slater,  in  the  peace 
of  God  and  Uie  said  State  then  and  there  being,  did  make  an  assault ;  with  intent 
him,  the  said  Charles  P.  SUiter,  then  and  there  feloniously,  wilfully,  and  of  his 
malice  aforethought  to  kill  and  murder."  ^ 

1  Rex  r.  Fuller,  1  B.  &  P.  180, 186,  if  the  facU  constituting  the  assault  are 

2  Leach,  4th  ed.  790 ;    Winsmore  v.  stated,  and  then  it  is  averred  that  the 

Greenbank,  Willes,  677,  688  and  note,  assault  was  committed  with  the  intent 

s  Held  in  Maryland  to  be  su£9cient  to  murder,  the  indictment  would  be 

The  Stete  v.  Dent,  8  Gill  &  J.  8.    And  good  under  the  statute."  p.  22.     In 

in  Alabama  to  be  insufficient,  the  court  Texas,  also,  it  has  been  held  that  an 

expressly  dissenting  from  the  Mary-  indictment  for  making  an  assault  upon 

land  decisiop.   Beasley  v.  The  State,  18  the  body  of  a  person,  and,  with  a  loaded 

Ala.  686,  Dargan,  C.  J.  saying:  "As  pistol,  attempting  feloniously,  &c.,  to 

the  assault  itself  must  consist  in  the  kill,  is  not  good.     Said  Hemphill,  C. 

commission  of  certain  acts,  we  cannot  J.:  "The  manner  in  which   he  [the 

hold  that  it  is  unnecessary  to  allege  defendant]  attempted  to  use  the-  pistol 

them,  without  Tiolating  one  of  the  first  should  have  been  stated  ;    that  is,  if 

principles  of  pleading."  p.  689.     Re-  there  was  an  attempt  to  shoot,  it  should 

afflrmed  in  Trexler  v.  The  State,   19  have  been  so  averred,  following  then 

Ala.  21,  Dargan,  C.  J.  adding :  "Bjit  with  an  allegation  of  the  intent,  as  is  to 
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§  78.  What  Two  Tilings  mtiBt  be  alleged — How,  as  to  the  Above 
Fonn,  on  Fzinciple.  —  Whichever  view  we  take  of  the  sufficiency 
of  this  form  of  the  indictment,  we  see  from  it,  that,  at  least, 
the  allegation  in  this  class  of  cases  must  contain,  first,  a  com- 
plete and  technical  setting  out  of  the  minor  offence,  which  was 
in  fact  committed;^  and,  secondly,  superadded  to  this,  an 
allegation  of  the  ulterior  intent  to  commit  the  heavier  crime.^ 
And  if,  in  matter  of  law,  the  statute  is  to  be  construed  to 
include  within  its  penalty  all  forms  of  the  minor  offence, 
when  simply  the  intent  to  commit  the  ulterior  one  accompanies 
the  perpetration  of  the  minor,  it  is  too  plain  for  doubt,  that 
the  indictment  copied  into  the  last  section  is,  in  principle, 
sufficient.  On  the  other  hand,  if,  for  example,  in  this  particu- 
lar case,  the  court  would  not  deem  every  act  which  in  law 
amounts  to  an  assault,  to  be  such  an  assault  as,  coupled  with 
the  intent  to  murder,  would  constitute  the  statutory  crime 
(though  the  terms  of  the  statute  are  general,  making  no  men- 
tion of  any  exception),  then  the  judge  ought  to  require  such 
words  to  be  added  to  the  allegation  as  would  show  the  trans- 
action to  be  within  the  statute  as  construed.^ 

§  79.  Form  dependent  on  Ck>nBtraction  of  Statute  —  Stabbing 
with  Intent,  &a  —  Shooting  with  Intent,  &a  — ^The  result,  there- 
fore, would  seem  to  be,  that  it  depends  on  the  construction  of 
the  statute  whether  the  allegation  of  the  offence  perpetrated 
shall  descend  more  into  particulars  than  the  usual  form,  to 
make  good  within  the  statute  an  indictment  which  simply  adds 

be  found  in  all  the  precedents."     The  of  the  indictment  contains  all  the  alle- 

State  u,  Johnston,  11  Texas,  22.    On  gations   strictly  necessary  in  an   in* 

the  other  hand,  in  Missouri,  where  a  dictment  for  a  simple  assault  at  the 

statute    provided   a    punishment   for  common  law,  though  it  is  usual  to  add 

"  every  person  who  shall,  on  purpose,  words  which  cover  also  a  batter^'.    And 

and  with  malice  aforethought,  shoot  at  see  Conolly  v.  People,  8  Scam.  474.    It 

or  stab  another,  or   assault   or   beat  was  expressly  so  held  in  Bloomer  v. 

another  with  a  deadly  weapon,  &c..  The  State,  8  Sneed,  66.  See  ante,  §  56 ; 

with  intent  to  kill,  &c.,"  an  indictment  post,  §  84,  86.    I  infer,  however,  from 

was  held  to  be  good  which  simply  al-  the  Alabama  case,  that,  if  the  indict- 

leged  an  assault,  on  purpose,  with  a  ment  had  been  for  a  simple    assault 

deadly  weapon,  to  wit,  a  gun  held  in  without  a  battery,  it  would  hare  been 

both  hands,  and  loaded  with  powder  held,  in  this  form,  ill. 

and  ball,  and  with  the  intent  to  kill,  a  And  see  Tlie  State  v.  Malcolm,  8 

&c.    The  State  v.  Chandler,  24  Misso.  Iowa,  418 ;    Cokely  v.  The  State,  4 

871.  Iowa,  477. 

1  I  take  it  for  granted,  that  this  form  '  Vol.  L  §  623-680. 
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the  ulterior  intent.  Doubtless  some  statutes  should  be  con- 
strued, as  to  this  point,  in  one  way,  and  others  in  another  way. 
Where  the  allegation  was,  that  the  defendant,  ^^  with  a  certain 
large  knife,  at  and  against  the  body  of  the  said  A  did  cut,  thrust, 
and  stab,  with  the  intent  the  said  A  then  and  there  feloniously, 
wilfully,  and  of  malice  aforethought  to  kill  and  murder  " ;  the 
indictment  was  held  to  be  sufficient.^  So  also  was  an  indictment 
charging,  that  the  defendant  did  make  a  '^  violent  and  aggravated 
assault  with  a  pistol,  and  did  then  present  the  said  pistol  at  said 
6.  W.  T.  and  did  then  and  there  shoot  at^said  G.  W.  T.  with 
intent  to  kill,  <&c.,  contrary  to  the  form  of  the  statute."  ^ 

§  80.  Conform  to  Temui  of  Statute  —  Assault  with  Intent  — 
"Attempt**    for    •  Intent "  —  " Intention."  —  The     pleader,     also, 

should  so  draw  these  indictments,  when  they  are  founded  on 
statutes,  as  to  conform  to  the  terms  of  the  statutes.'  Thus, 
where  the  New  York  statute  provided  a  particular  punishment 
for  ^^  every  person  who  shall  be  convicted  of  any  assault  and 
battery  upon  another,  by  means  of  any  deadly  weapon,  or  by 
such  other  means  or  force  as  was  likely  to  produce  death,  with 
intent  to  kill "  ;  and  an  indictment  upon  the  statute  charged  an 
assault  and  battery  with  the  intent  to  kill,  not  adding  that  it 

was  by  means  of  a  deadly  weapon,  or  by  any  other  such  means 

• 

1  The  State  v.  Bullock,  18  Ala.  418.  ed  to  be  uaed,  was  not  mentioned ;  sec- 

s  The  State  v.  Latterioh,  22  Texas,  ondly,  that  the  intent  to  kill  was  al- 

210.    In  The  State  v.  Croft,  15  Texas,  leged  vaguely.     Bat  the  indictment 

675,  the  indictment,  says  the  report,  but  was   held  to  he  good.     See  also  The 

without  marks  of  quotation,  was  as  fol-  State  v.  Cryer,  20  Ark.  64 ;  Cronkhite  v. 

lows :  "  that  the  defendant,  on,  &c.,  at.  The  State,  11  Ind.  807 ;  Nixon  v.  People, 

Ac,  with  a  certain  pistol  of  the  value  of  2  Scam.  267 ;  People  v.  TJrias,  12  Cal. 

five  dollars,  then  and  there  loaded  and  825 ;  The  State  v.  Munco,  12  La.  An. 

charged  with  gunpowder  and  one  leaden  625.     An  indictment  for  an   assault, 

bullet,  which  said  pistol,  he,  the  said  with  intent  to  commit  a  felony,  must 

William  Croft,  in  his  right  hand  then  specify  the  particular  felony  intended, 

and  there  held,  in  and  upon  one  D.  H.  The  State  v.  Hailstock,  2  Blackf.  257. 

lAwrenoe,  whose  Christian  name  is  to  If  it  is  for  an  assault  with  intent  to 

the  grand  jurors  aforesaid  unknown,  in  kill,  it  must  mention  the  name  of  the 

the  peace  of  God  and  the  State  of  Texas  person  meant  to  be  killed.    A  charge 

then  and  there  living,  wilfully,  felonious-  "  with  intent,  in  so  striking  and  beating 

ly,  and  of  malice  aforethought,  did  make  him  the  said  J.  W.  with  the  club,  &c., 

an  assault,  with  intent  him  the  said  D.  feloniously,  &c.,  to  kill  and  murder, 

H.  Lawrence  then  and  there  wilfully,  against,  &c.,"  is  bad  for  uncertainty ; 

febniously,  and  of  liis   malice  afore-  J.  W.  being  only  named  as  the  person 

thought  to  kill  and  murder."    To  this  assaulted.     The    SUte  v.  Patrick,  8 

it  was  objected,  first,  that  the  manner  Wis.  812. 

In  which  the  pistol  was  used,  or  attempt-  '  Vol.  L  {  608  et  seq. 
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as  were  likely  to  produce  death ;  the  allegation  was  held  to  be 
insufficient.^  And  where  the  enactment  is,  that  an  assault  and 
battery,  made  with  express  malice  and -with,  the  intent  to  kill, 
shall  be  punished  in  a  particular  way,  it  is  not  sufficient  for 
the  indictment  to  charge, '^  of  his  malice  aforethought";  for, 
by  a  general  rule,  all  indictments  upon  statutes  must  state  all 
the  circumstances  constituting  the  definition  of  the  crime,  and 
must  pursue  the  technical  words  used  in  the  statute.^  In  like 
manner  it  has  been  held,  that,  where  the  statute  uses  the  word 
"  intent,"  —  as  "  with  intent  to  kill,"  —  the  indictment  is  defec- 
tive if  it  charges  the  act  to  have  been  done  with  the  ^'  attempt " 
mentioned ;  because,  when  the  words  of  the  statute  ''  are 
descriptive  of  the  offence,  they  must  be  used."  '  But  where  the 
word  "  intention  "  was  employed  in  the  indictment,  instead  of  the 
statutory  word,  "  intent,"  the  error  was  held  not  to  be  fatal.* 
And  a  verdict  finding  the  defendant  guilty  of  an  assault  with 
*'  attempt "  has  been  held  to  be  legally  equivalent  to  a  verdict 
of  assault  with  '^  intent."  Said  the  court :  ^'  It  seems  impossi- 
ble to  doubt,  that  the  only  distinction  between  an  intent  and  au 
attempt  to  do  a  thing  is,  that  tlie  former  implies  the  purpose 
only,  while  the  latter  implies  both  the  purpose  and  an  actual 
effort  to  carry  that  purpose  into  execution."  *  Since,  therefore, 
the  word  ^'  attempt "  embraces  the  full  meaning  of  the  word 
'^  intent,"  with  something  more,  it  is  not  impossible  the  courts 
may  hereafter  hold  it  to  be  an  admissible  substitute  in  an 
indictment.^ 

§  81.  Intent  to  commit  Felony  —  Rape  —  Fonn.  —  The  Eng< 

lish  Statute  9  Geo.  4,  c.  31,  §  25,  provided  a  particular  punish- 
ment for  persons  who  should  be  convicted  ^^  of  any  assault  with 

I  People  V.  Thma,  4  Parker  C.  C.  61.  charge  of  a  legal  result."    And  see 

And-  see  Rex  v,  Jackson,  1  Leach,  4th  Nugent  i^.  The  State,  19  Ala.  540. 

ed.   267,  1  East  P.  C.  419;   Rex  w.  *  The  State  v.  Tom,  2  Jones,  N.  C. 

Pegge,  1  East  P.  C.  420.  414.    Strictly,  the  decision  was,  tliat, 

^  Anthony  v.  The  State,  18  Sm.  &  M.  if  the  indictment  was  defective  fh)m 

268.    See  also  Jennings  v.  The  State,  this  cause,  the   error  was  cured  by 

9  Misso.  852;  The  State  v.  Stewart,  force  of  the  statute  of  1811;   but  it 

29  Misso.  419.  seems  to  have  been  deemed  good. 

s  The  State  v.  Ross,  25  Misso.  426;  «  Prince  v.  The  State,  85  Ala.  867, 

The  Sute  v.  Marshall,  14  Ala.  411.  In  869,  opinion  by  R.  W.  Walker,  J. 

this  latter  case,  the  following  reason*  ^  Vol.  L  §  612  et  seq.     And  see 

also  is  mentioned :    "  To  charge  one  Johnson  v.  The  State,  14  Ga.  55. 
with  an  attempt  to  murder  is  the  mere 
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intent  to  commit  felony  " ;  ^  and,  rape  being  felony,  we  have  in 
Mr.  Archbold's  book  the  following  form  of  an  indictment  for 
assault  with  intent  to  commit  a  rape :  — 

That,  Stc,,  &c,  "  in  and  upon  one  A.  N.,  in  the  peace  of  God  and  onr  ladjr 
the  queen  then  [and  there]  being,  did  make  an  assault,  and  her  the  said  A.  N. 
did  then  [and  there]  beat,  wound,  and  ill  treat,  with  intent  her  the  said  A.  N. 
Tiolently  and  against  her  will  feloniously  to  ravish  and  carnally  know ;  and  other 
wrongs  to  the  said  A.  N.  did ;  to  the  great  damage  of  the  said  A.  N.,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
ladj  the  queen,  her  crown,  and  dignity/' ' 

§  82.  ObsenrationB    on   tbia  Form  —  PartioolarB  of  Assault  — 
Fartioiilan  of  the  Intent  —  Attempted  Rape.  —  There  is  no  reason 

to  suppose,  that,  in  an  indictment  for  this  form  of  the  attempt 
to  commit  a  rape,  it  is  necessary  to  specify  the  particulars  of 
the  assault.  But  the  allegation  of  the  intent  should  be  such 
as  to  show,  that  the  o£fence  intended  to  be  committed  would 
amount  in  law  to  rape.  Therefore,  where  the  indictment 
charged  an  assault ;  then  added,  ^^  with  intent  to  ravish  and 
carnally  know  the  said  Margaret  Bolen,"  setting  out  also  a 
battery  ;  it  was  held  to  be  insufficient.  The  court  observed : 
^^  This  is  a  good  indictment  for  assault  and  battery,  but  nothing 
more."  The  exception  taken  to  it  and  sustained  was,  that  it 
did  not  state  the  ravishment  to  have  been  intended  to  be  done 
*^  either  feloniously,  unlawfully,  or  against  the  will  of  the  said 
Margaret  Bolen."  *  So  where  the  statute  was,  that  "  every 
person  who  shall,  &c.,  abuse,  in  the  attempt  to  carnally  know, 
any  female  child  under,  the  age  of  ten  years,  shall,"  &g.  ;  and 
the  indictment  was,  that  the  defendant,  ^^  in  and  upon  one 
H.  S.  (she,  the  said  H.  S.,  then  and  there  being  a  female  child 
nnder  the  age  of  ten  years),  feloniously  did  make  an  assault, 
and  her,  the  said  H.  S.,  then  and  there  feloniously  did  abuse, 
in  the  attempt  eamally  to  knoWy^  omitting  to  add  the  wotds, 

1  Superseded  hj  Stat.  24  &  26  Vict,  that,  upon  principle,  it  should  be  held 

c.  94,  I  88,  the  words  of  which  are,  good,  particularly  if  "rape"  was  the 

"  Wboeoever  shall  assault  any  person  statutory  word.    If  the  statute  were 

with  intent  to  commit  felony."  merely  general,  "  any  felony,"  there 

*  Aichb.  PI.  &  £y.  18Ui  I<ond.  ed.  might  possibly  be  more  question;   I 

680.  should,  at  all  eyents,  prefer  a  more 

'  Hears  v.  Commonwealth,  2  Grant,  amplified  statement ;  as,  for  example. 

Fa.  386.    Still,  if  the  allegation  had  ''with  the  intent  to  commit  the  felony 

been  "  with  intent  to  commit  a  rape  of  rape  upon  her  the  said,**  &c. 
upon  her  the  said,"  &c.,  I  cannot  doubt 
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<<  her  the  said  H.  S/' ;  it  was  held  to  be  defective,  in  not  speci- 
tjingj  with  sufficient  certainty  and  precision,  upon  whom  the 
attempt  at  carnal  knowledge  was  intended  to  be  executed.^ 
Whether,  wiien  the  attempt  is  to  commit  what  is  technically 
known  in  the  law  as  rape,  it  is  not  sufficient  to  say,  '^  with 
intent,  upon  the  body  of  her  the  said  A.  B.,  to  commit  the 
crime  of  rape,''  is  a  question  which  the  author  does  not  find 
expressly  answered  by  authority;  but,  in  analogy  to  other 
cases  of  this  general  sort,  this  form  should  be  deemed  suffi- 
cient.^ It  is  never  held  to  be  necessary  to  set  out  the  intent 
with  the  technical  fulness  required  in  an  indictment  for  the 
higher  o£fence  itself. 

§  83.  Indictment  to  foUow  statnta  —  In  these  cases  also,  as 
in  others,  the  indictment  must  follow  any  descriptive  matter 
which  may  be  found  in  the  statute.  Thus,  where  the  statutory 
words  were,  ^^  any  slave  or  slaves  who  shall  commit  an  assault 
and  battery  upon  any  free  white  person,  with  an  intent  to  com- 
mit murder  in  the  first  degree,  or  a  rape  upon  a  free  white 
woman^  shall,  on  conviction,  be  punished  with  death  by  hang- 
ing " ;  an  indictment,  omitting  to  allege  that  the  person 
assaulted  was  white,  was  held  to  be  insufficient.^ 

§  84.  Fonn  for  Assault  with  Intent  to  rob.  —  The  indictment 
for  assault  with  intent  to  rob,  as  given  by  Mr.  Archbold,  is  as 
follows :  — 

That,  ftc.,  "in  and  upon  one  J.  N.,  in  the  peace  of  Ood  and  of  our  lady 
the  queen  then  [and  there]  being,  felonioualy  did  make  an  assault,  with  intent  the 
moneys,  goods,  and  cliattels  of  the  said  J.  N.,  from  the  person  and  against 
the  will  of  him  the  said  J.  N.,  feloniously  and  violently  to  steal,  take,  and  cany 
away ;  against,"  &c.^ 

1  Nugent  9.  The  State,  19  Ala.  540.  Pleasant  v.  The  State,  18  Ark.  860; 

Where  the  crime  intended  is  not  the  Nelson  v.  The  State,  6  Ala.  894.    See 

statutory  crime  here  mentioned,  but  Commonwealth  v,  Bennet,  2  Va.  Cas. 

rape,  it  is  not  necessary  to  specify  the  286;    Williams  v.  The  Sute,  Wright, 

age  of  the  female  assaulted.    Bowles  Ohio,  42. 

v.  The  State,  7  Ohio,  2d  pt  248.  «  Archb.  Crim.  PI.  &  £r.  18th  Lond. 

'  See  a  prerious  note  to  this  section ;  ed.  857.    In  a  case  before  Patteson,  J. 

and  see  the  Tsrious  forms,  and  com-  an  indictment  was  held  good  which 

ments  on  them,  in  luxK>m|>anying  sec-  charged,  that  the  defendant,  in  and 

tions.  upon  B.  B.,  feloniously  did  make  an 

*  Grandison  r.  The  State,  2  HumphL  assault,    "with    intent    the    moneys, 

461 ;  EUijah  v.  The  State,  2  Humph.  466 ;  goods,  and  chatteb  of  the  said  R,  B., 

Henry  o.  The  State,  4  Humph.  270;  from  the  person  and  against  the  will  of 

44 


CHAP,  yi.]  ATTEMPT.  §  86 

§  85.  Another  Form  —  As  to  the  Thing  intended  to  be  taken.  ^- 

In  nUnois,  the  following  form  of  indictment  for  this  offence 
was  held  to  be  sufficient ;  but  it  is  plainly  desirable  that  it 
should  contain  also  the  words  which  are  here  added  in 
brackets :  —  ^ 

That,  &c.,  "in  and  upon  the  person  of  0.  H.  G., in  the  peace  of  the  people  of 
the  State  of  minois  then  and  there  being,  with  force  and  arms,  did  make  an 
assault  with  an  intent  then  and  there  wUfdlly  and  nnlawfnllj  and  feloniously  to 
commit  a  robbery  "  [of  goods  and  chattels  from  the  person  of  the  said  G.  H.  G.] 

And  Wilson,  C.  J.  in  giving  the  opinion  of  the  court,  said : 
<^  The  objection  that  the  subject-matter  of  the  intended  robbery 
is  not  stated,  is  without  foundation.  The  nature  of  the  charge 
that  the  defendant  intended  to  commit  a  robbery,  implies  that 
he  intended  to  take  something,  the  taking  of  which  would  con- 
stitute the  crime  of  robbery.  As  the  robbery  was  not  com- 
mitted,  it  was  impossible  to  know  of  what  it  was  intended ; 
and,  had  it  been  known,  it  was  unnecessary  to  name  it,  as  the 
offence  would  have  been  the  same,  let  the  thing  intended  to 
hare  been  taken  have  been  what  it  might."  ^ 

in.  The  Doing  of  same  Other  Act  with  the  Intent  to  commit  a 

Particular  Crime* 

§  86.  Scope  of  this  Bub-title.  —  The  discussions  under  the  last 
sub-title  relate  to  cases  in  which  the  act  done,  considered 
without  reference  to  the  ulterior  intent,  was  a  crime,  and 
the  ulterior  intent  was  a  mere  aggrayation.  We  now  turn  to  the 
contemplation  of  cases  in  which  there  is  no  crime  without  the 
ulterior  intent.  For,  at  the  common  law,  any  form  of  attempt 
to  accomplish  a  criminal  result,  where  the  act  which  combines 
with  the  intent  is  of  sufficient  magnitude,  and  approaches  suf- 
ficiently near  the  result  which  is  meant  to  be  reached,  is  indict- 
able. And,  in  the  United  States,  there  are  generally  to  be 
found  statutes  affirmative  of  this  common-law  doctrine.  Thus, 
in  New  York :  ^<  Every  person  who  shall  attempt  to  commit  an 
offence  prohibited  by  law,  and  in  such  attempt  shall  do  any  act 

liim  the  nid  R.  B.  then  and  there  felo-    of  the  statute/'  &c.    Reg.  t^.  Huzlejr, 
niowljr  and    riolently    to   fob,  steal,    Car.  &  M.  696. 
take,  and  cany  away,  against  the  form       ^  Ck>noIl3r  v.  People,  8  Scam.  474, 

478.    See  ante,  {  77,  78  and  note. 
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towards  the  commission  of  such  offence,  but  shall  fail  in  the 
perpetration  thereof,  or  shall  be  prevented  or  intercepted  in 
executing  the  same,  shall,"  &c.^  And  this  is  the  usual  form, 
which  is  found  in  many  or  most  of  our  States.'  The  indict- 
ment appears  to  be  the  same,  whether  it  is  nominally  drawn 
upon  this  statute,  or  whether  it  is  strictly  at  the  common  law. 

§  87.  Attempt  to  steal  in  DweUing-house  —  Form.  —  In  a  late 

English  case,  the  following  was  held  to  be  a  sufficient  indict- 
ment for  an  attempt  to  steal  in  a  dwelling-house :  — 

That  the  defendant,  at,  &c.,  on,  &c.,  "  the  goods  and  chattels  of  Thomas  Boe, 
in  the  dwelling-house  of  the  said  Thomas  Roe,  situate  in  the  borough  of  Brighton, 
in  tlie  county  of  Sussex,  did  attempt  felonionslj  to  steal,  take,  and  cany  away, 
against  the  peace,"  &c. 

And  with  regard  to  the  supposed  insufficiency  in  the  descrip- 
tion of  the  goods  meant  to  be  stolen,  it  was  observed  :  ^^  Where 
there  is  only  an  attempt,  it  is  not  always  possible  to  say  what 
property  the  would-be  thief  meant  to  steal.  The  indictment  is 
sufficiently  certain."  ^ 

§  88.  This  Form  Insiifflclent  in  some  of  our  States  —  "Why.  «— 
This  indictment  would,  however,  in  many  and  perhaps  most  of 
our  States,  be  deemed  defective  for  not  describing  the  act,  which, 
in  combination  with  the  intent,  is  signified  by  the  word  of  com- 
pound meaning,  <^  attempt."  Or,  to  express  the  idea  in  another 
form,  the  word  ''  attempt "  signifies   both  the  act,  and  the 

1  People  9.  Bush,  4.  Hill,  N.  T.  138.  then  and  there  being,  then  and  there 

>  Commonwealth  v.  Clarlc,  6  Grat.  feloniously  to  steal,  take,  and  carry 

676;  Crim.  Law,  I.  §  676.  away,"  is  good,  although  it  does  not 

'  1.  Reg.  V.  Johnson,  1  Leigh  &  C.  state  whose  goods  the  prisoner  intended 

489, 490.  In  the  English  case  of  Reg.  v,  to  steal.    Reg.  v,  Lawes,  1  Car.  &  K. 

Bullock,  Dears.  668,  86  Eng.  L.  &  Eq.  62.     But  where  the  indictment  was, 

608,   the   following   was   held   to   be  that    the    prisoner    "did    unlawfully 

good: —  attempt   and    endeavor  fraudulently. 

That  the  defendants,  by  "  divers  false  wisely  and  unlawftilly  to  obtain  from 

and    fraudulent    pretences, .  unUwfally,  the  Agricultural  Cattle  Insurance  Com- 

knowingly,  and  designedly  did   attcntipi  ^^y  ^  large  sum  of  money,  to  wit,  the 

and  endeavor  feloDiously  to  steal,  take,  f,,  V'  ^^  oo/   tn      ^i^u  i  *     *  *u      v 

and  cany  away  of  and   from   the  said  ^^^  ^^  ^'  ^^''>  "^^^  ^^^tent  thereby 

John  Gatsrord  a  large  sum  of  money,  to  then  and  there  to  cheat  and  defraud  ihe 

wit,  the  sum  of  twenty  pounds,  of  the  said  company,  &c. ;  it  was  held  to  be 

moneys  of  the  said  John  Gaisford."  inadequate  for  two  reasons  :    first,  it 

2.  An  indictment  for  a  misdemeanor,  did  not  sufficiently  specify  the  nature 

which  charges  tliat  the  prisoner  unlaw-  of  the  attempt ;  secondly,  it  did  not  lay 

fiilly  broke  and  entered  the  dwelling-  the  money  to  be  the  property  of  any 

house  of  R.  P.,  "  with  intent  the  goods  one.    Reg.  v.  Marsh,  1  Den.  C.  C.  606, 

and  chattels  in  the  said  dwelling-house  8  Cox  C.  C.  670,  Temp.  &  M.  192. 
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intent  with  which  the  act  is  done ;  ^  therefore,  according  to 
what  may  perhaps  be  deemed  the  American  doctrine,  since 
confessedly  the  indictment  must  describe  the  intent,  and  the 
word  *^  attempt "  is  not  alone  sufficiently  definite  and  full,  so 
also  must  it  describe  the  act,  the  word  ^^  attei^pt "  not  being 
alone  adequate  for  this,  more  than  for  the  other. 

§  89.  Continixed  —  Attempt  to  steal  —  Fioking  Fooket —  Bnf- 

fioient  Form. — Thus  it  was  held  in  Connecticut,  that  an  infor- 
mation for  an  attempt  te  steal  from  a  woman's  person,  by  pick- 
ing her  pocket,  must  allege  both  the  criminal  intent,  and  the  act 
done  in  pursuance  of  the  intent.  And  where  the  words  were, 
*^  feloniously  did  attempt  to  steal,  take,  and  carry  away  from 
the  person  of,  <&c.,  by  picking  her  pocket,"  they  were  adjudged 
to  be  inadequate  on  both  grounds.  Said  Butler,  J. :  '^  Although 
it  has  been  said  by  one  of  the  elementary  writers  cited,  that  an 
attempt  need  not  be  set  forth  with  as  much  exactness  as  is 
required  in  an  indictment  for  the  commission  of  the  offence,  it 
is  not  true  as  a  general  proposition,  nor  applicable  to  a  case 
like  this."  Speaking  of  the  intent,  he  observed :  ^^  If  it  be 
said,  that  the  words  ^  attempt  to  steal '  imply  it  sufficiently, 
the  conclusive  answer  is,  that  they  equally  imply  an  overt  act 
of  endeavor,  for  that  is  equally  an  element  of  the  attempt ;  and, 
if  either  element  of  the  offence  may  be  left  to  implication,  both 
may  be,  and  a  general  averment  of  an  attempt  te  steal,  or  to 
rob,  or  other  attempt,  would  in  such  cases  be  sufficient.  This 
cannot  be  permitted,  injustice  to  the  accused,  nor  consistently 
with  the  rule,  always  substantially  adhered  to,  that  the  want  of 
a  direct  allegation  of  any  thing  material  in  the  description  of  the 
nature,  substance,  or  manner  of  the. offence,  cannot  be  supplied 
by  intendment  or  implication."  Then  as  to  the  act:  '^ Nor  is 
the  averment  of  the  overt  act  sufficient.  It  is  essential  that  the 
act  of  endeavor  should  be  intrinsically  .adapted  to  effectuate 
the  purpose;  and,  in  order  that  the  court  and  the  accused 
may  see  that  the  act  is  so  adapted,  it  should  be  specifically 
stated.  Here  the  averment  of  the  act '  by  picking  her  pocket ' 
is  uncertain  and  equivocal."  The  following  count,  however, 
was  held  to  be  sufficient :  — 

1  Ante,  f  80. 
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"  That,  on,  &c.,  at,  &c.,  the  said  George  Wilson  and  William  Marsh,  with  force 
and  arms,  wilfully  and  maliciously  did  make  an  assault  on  the  person  of  a  certain 
woman,  whose  name  and  a  further  description  of  yrhom  is  [are]  to  said  attorney 
imknown,  and  then  and  there,  with  like  force  and  arms,  did  thrust  their  hand 
into  the  pocket  of  said  woman,  with  intent,  in  so  doing,  the  moneys,  goods,  and 
chattels  of  said  woman,  if  any  such  should  then  and  there  be  found  in  her  personal 
possession,  feloniously  to  take,  steal,  and  cany  away  from  her  person,"  &c^ 

§  90.  Continned  —  Attempt  to  maim.  —  lu  like  manner,  the 
following  indictment  for  an  attempt  to  maim,  was,  in  Virginia, 
held  to  be  insufficient :  That  the  defendant,  on,  i&c,  at,  &c., 
'^  with  a  certain  pistol  then  and  there  loaded  with  gunpowder 
and  one  leaden  bullet,  which  he  the  said  .Leonard  Clark  in  his 
right  hand  then  and  there  held,  then  and  there  did  attempt 
feloniously  to  maim,  disfigure,  disable,  and  kill  Gyrus  Ross,  of 
the  same  county,"  &c.  And  the  reason  assigned  was,  that 
"  the  indictment  ought  to  have  alleged  some  act  done  by  the 
defendant,  of  such  a  nature  as  to  constitute  an  attempt  to  com- 
mit the  offence  mentioned  in  the  indictment."  ^ 

§  91.  Further  of  these  Forms. — It  is  not  possible  to  say,  with 
precision,  how  extensively  the  doctrines  of  the  last  two  sections 
are  held  in  this  country  ;  probably,  in  most  of  the  States,  the 
question  is  still  an  open  one.  In  Alabama,  where  there  are 
statutes  somewhat  modifying  the  forms  of  indictments^  an 
indictment  against  a  slave,  for  that  he  ^^  attempted  to  commit  a 
rape  on  M.  C,  a  white  female,"  has  been  held  to  be  good.  Said 
Stone,  J. :  The  indictment  "  need  not  aver  how  near  to  its  full 
accomplishment  the  attempted  rape  had  been  carried.  Having 
shown  that  a  slave  may  be  guilty  of  an  attempt  to  commit  a 
rape  on  a  white  female  without  actually  assaulting  her,  if  we 
were  to  go  further,  and  require  that  the  indictment  shall 
express  the  particular  acts  of  which  the  attempt  consists,  we 
should  greatly  innovate  on  our  present  brief  and  simple  forms 
of  indictment,  and  introduce  a  particularity  of  averment  and 
description,  which  would,  in  many  cases,  amount  to  a  denial 

^  The  State  v.  Wilson,  80  Conn.  600,  suhject  embraced  in  these  forms  of  the 

608,  604.    The  reader  will  here  please  indictment    And  see,  for  a  case  of  at- 

consult  Crim.  Law,  I.  §  671-676,  where  tempted  pocket-picking,  Comeille  v»  The 

he  will  see  that  there  is  some  difference  State,  16  Ind.  282. 

between  the  English  and  American  law  ^  Comihon wealth  v.  Clark,  6  Grat. 

itself  as  held  hy  the  courts,  on  the  676,  684. 

48 


CHAP.  Yl.]  ATTEMBT.  §  93 

of  justice."  ^  And  in  New  York  there  is  a  dictum  by  Cowen,  J. 
as  follows :  '^An  attempt  in  any  form  to  commit  an  offence  is 
within  the  statute ;  and  the  particular  manner  in  which  the 
attempt  was  made  need  not  be  pointed  out  by  the  indictment."  ^ 

§  92.  How  in  Principle.  —  Assuming  it  to  be  sound  doctrine, 
as  discussed  under  the  last  sub-title,  that,  where  the  thing 
done  is  itself  a  crime,  the  attempt  to  commit  a  higher  crime 
need  only  set  out  the  crime  actually  committed  as  though  this 
were  the  whole  offence,  then  add  the  allegation  of  the  heavier 
intent ;  still  it  does  not  follow,  that,  if  the  thing  done  is  not 
itself  a  crime,  an  indictment  framed  on  the  former  plan  is 
sufficient  It  is  not  every  act,  which,  coupled  with  a  particular 
criminal  intent,  constitutes  an  indictable  attempt.  It  is  not, 
therefore,  every  attempt  which  is  indictable.  And  it  is  always 
a  question  of  law  whether  a  particular  union  of  act  and  intent 
is  a  crime  or  not.  Therefore  it  is  contrary  to  all  principle  to 
hold,  that,  if  one  is  charged  simply  with  attempting  to  do  a 
criminal  thing,  he  is  therefore  charged  with  a  crime.  The 
attempt  may  be  a  crime  or  it  may  not  be ;  and  the  indictment 
should  state  such  facts  as  will  enable  the  court  to  see  whether 
the  particular  attempt  constituted  a  crime  or  not.  In  other 
words,  it  must  set  out  the  act,  as  one  part  of  the  allegation ; 
then,  the  intent,  as  another  part.  And  the  setting  out  must  be 
sufficiently  full  and  formal  to  enable  the  court  to  see,  that,  in 
matter  of  law,  what  was  done  and  intended,  viewed  together, 
constitute  a  crime,  in  a  case  where  neither  would  be  a  crime, 
viewed  alone.  It  is  impossible  to  see  how  any  person,  familiar 
with  the  rules  of  ^criminal  pleading,  can  escape  from  this 
conclusion. 

§  93.  More  Crimes  than  One  intended  —  Duplicity.  —  A  person 

may,  under  some  circumstances,  by  a  single  act,  endeavor  to 
accomplish  two  or  more  criminal  results.  In  such  a  case, 
there  can  be  no  doubt,  that,  if  the  indictment  sets  forth  the 
act,  and  the  intent  to  commit  the  two  or  more  offences,  accord- 
ing to  the  fact,  it  will  not  be  open  to  the  objection  of  duplicity. 

1  Lewis  V.  The  State,  86  Ala.  880,    Lawson   v.  The    State,  20  Ala.  66 ; 
890,  referring  to  the  form  in  the  Code,    Sterne  v.  The  State,  20  Ala.  48. 
alM  to  Bex  V.  Fuller,  1  B.  &  P.  180 ;       >  People  v.  Bosh,  4  Hill,  N.  T.  188, 

184. 
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There  is  but  one  attempt,  though  the  object  aimed  at   is 
multifarious.^ 

IV.  7^e  Evidence. 

§  94.  What,  in  Other  Conneotiozis.  —  The  foregoing  views  are 
all  which  it  is  deemed  necessary  to  present  in  this  connection, 
relating  to  the  indictment.  They  will  acquaint  the  reader  with 
the  principles  upon  which  the  indictment  for  attempt  is  drawn, 
together  with  something  of  the  details.  The  rest  will  better 
appear  in  other  connections,  particularly  in  connection  with 
our  discussion  of  the  procedure  as  respects  the  several  sub- 
stantive crimes.  Still,  a  few  points  relating  to  the  evidence 
may  here  be  added ;  but  most  things  of  this  sort  are  better 
given  in  the  other  places. 

§  95.  Attempt  by  Husband  to  kill  Sednoer  of  Wife. —  Accord- 
ing to  a  Georgia  case,  upon  an  indictmeht  against  a  husband 
for  an  assault  by  shooting  at  the  seducer  of  his  wife,  it  is  com- 
petent for  him  to  rebut  the  charge  of  her  want  of  chastity  by 
counter  evidence.  And  if,  had  he  shot  the  man,  the  homi- 
cide would  be  excusable,  the  attempt  which  failed  is  equally 
excusable.^ 

§  96.  Attempt  to  Murder  —  Presumption  that  Qun  is  loaded. — 

According  to  a  Texas  case,  where  the  indictment  is  for  an 
assault  with  intent  to  murder,  if  a  man  levels  a  gun  at  another, 
within  shooting  distance,  the  legal  presumption  is  that  the  gun 
is  loaded.  If  he  would  rebut  this  presumption,  he  must  show 
that  the  gun  was  not  loaded,  and  that  he  knew  it  was  not ; 
^^  because,''  said  Lipscomb,  J.  ^^  if  it  was  not  loaded,  and  he 
knew  it,  the  proof  was,  from  the  circumstances  of  the  case,  in 
his  power ;  and  it  would  not  be  easy  for  the  defendant  [prose- 
cutor?] to  prove  the  fact  of  its  being  loaded."^ 

§  97.  Intent  —  Probable  Conseqnenoe.  —  In  these  cases,  the 
specific  intent  to  do  the  particular  thing,  in  distinction  from 
general  malevolence,  or  an  intent  to  do  some  other  wrong,  must 
be  shown.^   But  while  this  is  the  law,  the  presumption  in  mat- 

1  And  see  Bex  v.  Fuller,  1  B.  &  P.       <  CaldweU  v.  The  State,  6  Texas, 
180,  2  Leach,  4th  ed.  790.  18. 

a  Biggs  V.  The  State, '29  Ga.  728.  «  Grim.  Law,  I.  §  669,  660. 
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ter  of  evidence  is,  that  the  prisoner  intended  the  natural  and 
probable  consequence  of  his  act.  Yet  this  is  a  presumption, 
of  fact,  not  of  law,  and  it  may  therefore  be  rebutted.^ 


CHAPTER  vn. 

BABBATBY.^ 

§98.  Form  of  indiotment — The  form  of  indictment  giyei^ 
by  Chitty  is  the  following :  — 

*'That  C.  B.,  late  of^  &c,  od/&c.,  and  on diren  other  days  and  times  as  weU 
before  as  afterwards,  was,  and  yet  is,  a  common  barrator ;  and  that  he  the  said 
C.  B.  on  the  said,  &c.,  and  on  dirers  other  days  and  times,  at,  &c.,  aforesaid,  diyers 
qnarrels,  strifes,  suits,  and  controversies'  among  the  honest  and  quiet  liege  sub- 
jects of  our  said  lord  the  king,  then  and  there  did  more,  procure,  stir  up,  and 
ezdte ;  to  the  evil  example,  &c.,  and  common  nuisance  of  the  liege  subjects  of 
our  said  lord  the  king,  and  also  against  the  peace,  &c."  ' 

§  99.    "Common   Barrator"  —  "Against   the   Peace."  —  In    the 

notes  to  Williams's  Saunders,  we  have  the  following :  ^  ^^  It  is 
held  essential  to  the  validity  of  an  indictment  for  this  offence, 
that  it  should  chaise  the  defendant  with  being  a  common  bar- 
rator j  which  is  a  term  of  art  appropriated  by  law  to  this  crime, 
and  cannot  be  supplied  by  words  which  may  import  as  much, 
such  as  a  common  oppressor  and  disturber  of  the  peace,  or  a 
stirrer  up  of  strife  among  neighbors.^  ....  The  indictment 
must  conclude  against  the  peace,  otherwise  it  is  insufficient."  ^ 

§  100.  Wliether  must  aet  out  Fartioular  Acta  —  BlU  of  Fartioa- 

laxB.  —  The  annotator  adds:  ^^ Though  it  is  now  established 
that  an  indictment  for  barratry  in  a  general  form,  stating  the 
defendant  to  be  a  common  barrator,  without  showing  any 

1  Ciim.  Law,  I.  §  666;  ante,  Yd.  L  <  2  Chit.  dim.  Law,  282. 

S  1060.  «  Note  to  Rex  v,  Vriyn,  2  Saund. 

s  For  the  law  of  this  offence,  see  V^ms.  ed.  808. 

Grim.  Law,  O.  §  80  et  seq.    For  forms  '  Bex  v.  Hardwicke,  1  Sid.  282 ;  Beg. 

of  ln<iUctment,  see  2  Chit.  Crun.  Law,  v.  Hannon,  6  Mod.  811. 

282 ;  Train* Heard Fteced.  68;  Whart  •  Palfrey's  Case,  Cro.  Jac.  527. 
Fkeoed.  2d  ed.  pL  780. 
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particular  facts,  is  good;^  yet  it  is  clearly  settled  that  the 
prosecutor  must  give  the  defendant,  before  the  trial,  a  note  of 
the  particular  acts  of  ^barratry  which  he  intends  to  prove  against 
him ;  ^  and,  if  he  do  not,  the  court  will  not  suffer  the  prose- 
cutor to  proceed  in  the  trial  of  the  indictment.  For  otherwise 
it  will  be  impossible  for  him  to  prepare  for  his  defence.^  And 
the  prosecutor  is  not  at  liberty  to  give  evidence  of  any  other 
acts  of  barratry  than  those  which  are  stated  in  the  note  of 
particulars."  * 

§  101.  Nuisance — "To  the  Common  Nuisanoe."  —  The  conclu- 
sion of  the  indictment  "to  the  common  nuisance,''  &c.,  is 
perhaps  essential.^  The  offence  belongs  to  the  class  known 
technically  as  nuisances ;  and  we  shall  consider  questions  of 
this  sort  under  the  general  title,  Nuisance. 

§  102.  Another  Form  of  the  Indictment  —  The  foregoing  views 

embrace,'  in  substance,  all  which  the  books  contain,  applicable 
to  the  present  state  of  the  law  and  of  criminal  practice,  as  to 
this  offence,  not  found  in  the  author's  work  on  the  Criminal 
Law.  The  foregoing  form  of  the  indictment  is  cumbersome 
and  awkward ;  therefore  the  following  is  suggested,  as  being 
more  concise  and  compact :  — 

"  That  A,  &c,,  on,  ftc.,  at,  &c.,  was  a  common  barrator,  and  then  and  there 
did  move  and  stir  up  divers  quarrels,  strifes,  suits,  and  controversies  among  the 
people  then  and  there  being,  to  the  common  nuisance  of  all  the  people,  and  against 
the  peace  of  the  State." 

§  103.   Continnando,  whether  Neceaeary  —  Form.  —  It  is  not 

impossible  that  some  courts  might  hold  it  to  be  necessary,  in  an 
indictment  of  this  sort,  to  lay  the  time  of  the  offence  with  a 
continuandoy  or  something  of  the  kind :  on  pain,  at  least,  of 

1  1  Hawk.  P.  C.  Curw.  ed.  p.  476,  prosecutor  to  assign  some  particular 

476;  Falf^y's Case, Cro.Jac. 627;  Com-  instances;  and,  if  he  proves  them,  he 

monwealth  v.  Davis,  11  Pick.  482.  shall  be  admitted  to  prove  as  many 

s  Vol.  L  §  648  et  seq. ;  Common-  more  of  them  as  he  pleases  to  aggra- 

wealth  V.  Davis,  11  Pick.  482.  vate  the  fine."    Iveson  v.  Moore,  1  Ld. 

s  Rex  v.  Grove,  6  Mod.  18 ;  J' Anson  Raym.  486, 490.   And  see  observations 

V,  Stuart,  1  T.  R.  748,  764.  in  Lambert  v.  People,  9  Cow.  678,  687 ; 

4  Goddard  v.   Smith,  6  Mod.  262.  and  in  Commonwealth  v.  Pray,  18  Pick. 

Said  Gould,  J. :  "In indictment  of  bar-  869,  862. 

ratry  the  indictment  is  general,  because  ^  See  Train  &  Heard  Preced.  67, 

it  consists  of  multiplicity  of  facts ;  but  note, 
the  court  in  justice  will  compel  the 
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confining  the  proof  within  the  limits  of  a  single  day,  if  the 
form  of  allegation  above  suggested  is  adopted.^  The  opinion 
of  the  author  is,  that  any  such  view  of  the  law  is  unsound  in 
principle,  and  not  well  sustained  by  authority.^  Still,  as  the 
practitioner  should  study  caution,  he  may  deem  it  best  to  avoid 
all  question  by  employing  one  of  the  more  common  forms.  If 
he  wishes  to  be  exact  in  the  extreme,  he  may  use  the  follow- 
ing:— 

"  That,  Sbc.,  at,  &c.,  on  the  first  day  of  January,  in  the  year  of  our  Lord  one 
tfaoiuand  eight  hundred  and  sizty-siz,  and  from  said  day  until  the  day  of  the 
finding  of  this  indictment,  and  on  each  and  eveiy  one  of  said  days,  was  and  is  a 
common  barrator,  and  then  and  there,  to  wit,  on  said  first  mentioned  day,  and 
thence  to  the  day  of  the  finding  of  this  indictment,  and  on  each  and  every  one 
of  sidd  other  days,  did,"  &c. 

Still,  as  the  reader  will  see,  this  cumbersome  form  of  alleging 
time  is  a  straining  of  the  point ;  and  an  objection,  probably  not 
tenable,  might  be  taken  to  it  as  making  the  indictment  multifa- 
rious. There  are  shorter  methods,  one  of  which  is  given  in  the 
form  extracted  from  Chitty,  and  another  may  be  seen  in  the 
form  with  which  our  next  chapter  opens ;  but  it  is  not  easy 
to  find  any  principle  on  which  these  forms  can  be  sustained, 
imless  the  one  given  in  the  last  section  is  equally  good. 


BATTERY.    See  tit  Assault  ahd  Battbbt. 

1  Vol.  I.  §  898-402. 

s  See  Vol.  1/  f  897,  note. 
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CHAPTER  Vm. 

BAWDY  HOUSE.^ 

104.  Introdnction. 
106-111.  The  Indictment 
112-118.  The  Eyidenoe. 
119-122.  Letting  House  for  Bawdiy. 

§  104.  Order  of  the  Chapter.  —  We  shall  consider  the  proced- 
ure .as  to  I.  The  Indictment;  11.  The  Evidence;  in.  The 
Letting  of  the  House  for  Bawdry. 

I.    The  Indictment. 

p  §  105.  The  indictment  for  the  common-law  nuisance  of 
keeping  a  bawdy  house  is,  as  given  by  Archbold,  in  the  follow- 
ing form :  — 

"  That  J.  S.,  late  of  the  parish  of  B,  in  the  county  of  M,  laborer,  and  A.,  his 
wife,  on,  &c.,  and  on  diyers  other  days  and  times  between  that  day  and  the  day 
of  the  taking  of  this  inquisition,  with  force  and  arms  at  the  parish  aforesaid,  in 
the  county  aforesaid,  unlawfiilly  did  keep  and  maintain  a  certain  common  ill- 
governed  and  disorderly  house ;  and  in  the  said  house,  for  the  lucre  and  gain  of 
him  the  said  J.  S.,  certain  persons,  as  well  men  as  women,  of  evil  name  and  fame* 
and  of  dishonest  conversation,  then  and  on  the  said  other  days  and  times,  there 
unlawfully  and  willingly  did  cause  and  procure  to  frequent  and  come  together ; 
and  the  said  men  and  women,  in  the  said  house  of  him  the  said  J.  S.,  at  unlawful 
times  as  well  in  the  night  as  in  the  day,  then  and  on  the  said  other  days  and 

'  times,  there  to  be  and  remain  drinkinjg,  tippling,  whoring,  and  misbehaving 
themselves,  unlawfully  and  wilfully  did  permit,  and  yet  do  permit;  to  the  great 

•  damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said  lady  the  queen 
there  inhabiting,  being,  residing,  and  passing,  t6  the  evil  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of  our  lady  the  queen,  her  crown, 
and  dignity."  2 

§  106.  "Dlflorderly  Honse" — "Bawdy  HooBe'  —  DnpUoity. — A 

bawdy  house  is  a  particular  kind  of  disorderly  house ;  there- 

1  For  the  law  relating  to  the  offence  State  t?.  McGregor,  41 N.  H.  407 ;  Com- 

of  keeping  a  bawdy  house,  see  Crim.  monwealth  v.  Hart,  10  Gray,  466 ;  Reg. 

Law,  I.  §  1087  et  seq.   For  forms  of  the  v.  Barrett,  1  Leigh  &  C.  268. 

indictment,  see  2  Cliit.  Crim.  Law,  89 ;  >  Archb.  Crim.  PL  ^  £v.  10th  Lond. 

Train  &  Heard  Plreoed.  897 ;  Whart.  ed.  686. 
Preced.  2d  ed.  pi.  725-727,  785;  The 
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fore,  in  this  form  of  the  indictment,  the  house  is  alleged  to  be 
'^  a  certain  common  ill-governed  and  disorderly  house."  The 
corresponding  expression  in  one  of  the  forms  given  by  Chitty 
is  ^^  a  certain  common  bawdy  house."  ^  There  can  be  no  doubt 
that  either  form  is  good.  And  where  the  indictment  charges, 
in  a  single  count,  that  the  house  was  kept  as  a  bawdy  house, 
and  as  a  disorderly  house,  and  as  a  tippling  house,  and  as  a 
dancing  house,  it  is. not  therefore  multifarious;  and,  if  suffi- 
cient of  the  allegation  is  proved  to  constitute  an  offence,  there 
may  be  a  conviction.^ 

§  107.  Names  of  Freqnenten  —  Xnatanoefl  of  Ba'wdry.  —  ^^  It  is 

not  necessary,"  says  Ohitty,^  "to  state  particulars;  as,  the 
names  of  those  who  frequent  the  house.^  But  evidence  of 
particular  instances  of  illicit  intercourse  may  be  given  under 
the  general  charge."  ^  The  reader  will  see  more  of  this  matteif 
under  the  title  Disorderly  House. 

§108.  For  Lnore — Under  BCafisachuaettB  Statute  —  Maine  — 
KDaaonzl  —  Indorsement  of  Froseoutor's  Name.  —  The  allegation 

that  the  house  was  kept  for  lucre  is  unnecessary.^  The  Massa* 
chusetts  statute  makes  it  indictable  to  "  keep  a  house  of  ill- 
fame,  resorted  to  for  the  purpose  of  prostitution  or  lewdness." 

^  1  Chit.  Grim.  Law,  89  and  note.  illegal  gaming,  and  used  for  tlie  illegal 

'  People  V.  Casey,  4  Parker  C.  C.  sale  and  keeping  of  intoxicating  liquors, 

288.    Clinton,  J.  obserred  in  this  case :  .the  said  building  so  used  as  aforesaid  be- 

"  The  law  seems  to  make  the  keeping  ing  then  and  there  a  common  nuisance, 

of  a  disorderly  house,  to  the  nuisance  of  to  the  great  inj ury  and  common  nuisance 

the  public,  the  oflfence,  and  leaves  the  of  all  the  peaceable  citizens  of  said  Com- 

pleader  to  state  the  acts  done  in  it  monwealth  there  residing,"  &c.,  is  not 

which  make  it  a  nuisance,  as  fully  as  he  bad  for  duplicity.    And  it  is  suflScient, 

pleases.   Were  it  otherwise,  as  a  bawdy  without  alleging  that  the  building  was 

house  ia  frequently  a  nuisance  not  only  used  by  the  defendant  for  the  purposes 

in  that  reapect,  but  as  a  tippling  house,  enumerated.    It  does  not  require,  to 

and  a  place  where  disorderly  people  are  support  it,  evidence  of  the  building's 

procured  to  come  together  and  dance  having  been  used,  for  more  than  one 

and  diatorb  the  neighborhood  by  their  of  the  purpoaea  enumerated,  or  of  ita 

noiaea,  the  keeper  would  be  liable  to  having  been  a  common  nuisance  to  the 

several  diatinct   puniahmenta  for   hia  whole  community.    Commonwealth  v. 

manner  of  keeping  the  houae."    p.  240.  Kimball,  7  Gray,  828. 

So  under  the  Maaaachusetta  statute  of  '2  Chit.  Crim.  Law,  89  and  note. 

1866,  c.  405,  §  1,  an  indictment  which  *  2  Bur.  1282;  1  T.  R.  762,  764. 

avera,  that  the  defendant,  at  a  certain  ^  2  Atk.  889;  The  State  v.  Fatteraon, 

time  and  place,  **  did  keep  and  maintain  7  Ire.  70. 

a  certain  building,  to  wit,  a  dwellmg-  ^  Crim.  Law,  I.  §  1088 ;  Common- 
house,  used  as  a  house  of  ill-&me,  resort-  wealtli  v,  Ashley,  2  Gray,  866;  Corn- 
ed to  for  prostitution,  lewdneaa,  and  for  monwealth  v.  Wood,  97  Maaa.  226,  229. 
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And  an  indictment  which  avers,  that  the  defendant  unlawfully 
kept  and  maintained  a  house  of  ill-fame,  resorted  to  for  the 
purpose  of  prostitution  and  lewdness,  is  sufficient,  without 
alleging  that  the  house  was  resorted  to  hj  divers  persons,  mea 
as  well  as  women,  or  that  the  defendant  kept  it  for  lucre.^  In 
Maine,  an  indictment  charging  that  the  defendant,  ^'  on,  <&c., 
at,  &c.,  did  keep  a  certain  house  of  ill-fame,  then  and  there 
resorted  to  for  the  purpose  of  prostitution  and  lewdness  by 
the  consent  and  with  the  knowledge  of  the  said  defendant," 
contains  a  sufficient  description  of  the  offence  prohibited  by  the 
statute.^  In  Missouri,  it  is  not  necessary  that  an  indictment 
for  keeping  a  house  of  ill-fame  should  be  indorsed  with  the 
name  of  the  prosecutor.^ 

§  109.  wife  —  Huaband  and  Wife  —  Joinder.  —  The  wife  may 

be  jointly  indicted  with  the  husband  for  this  offence ;  or,  of 
course,  the  parties  may  be  indicted  separately.  ^'  The  keeping 
is  not  to  be  understood  of  having  or  renting,  in  point  of  prop- 
erty; for,  in  that  sense,  the  wife  cannot  keep  it.  But  the 
keeping  here  is  the  governing  and  managing  a  house  in  such 
a  disorderly  manner  as  to  be  a  nuisance,  and  the  wife  may 
have  a  share  in  the  management  or  government  of  a  disorderly 
house  as  well  as  the  husband."  ^ 

§  110.  Joinder  of  Defendants — Beparaliter  —  Distinct  Transac- 
tions. —  According  to  a  doctrine  discussed  in  our  last  volume,^ 
the  common  law  permits,  though  it  does  not  much  approve,  the 
joinder,  in  this  class  of  cases,  of  numbers  of  persons  who  are 
severally  guilty  of  keeping  distinct  houses  within  the  same 
venue.®  We  saw,  in  that  volume,  how,  in  respect  to  this  matter 
of  joinder,  the  indictment  is  to  be  drawn.  Unless  the  circum- 
stances are  exceptional,  however,  the  careful  and  considerate 
practitioner  will  not  avail  himself  of  this  license  to  avoid  the 
trouble  of  drawing  several  indictments. 

§111.  The   LocaUty,  how   aUeged   and  proved.  —  A   learned 

Vermont  judge  once  observed,  in  accordance  with  what  is  met 

1  Commonwealth  v.  Ashley,  2  Gray,  see  The  State  v.  McGregor,  41  N.  H. 

S66.  407. 

»  Rev.  Sts.  c.  160,  §  16.    The  State  »  VoL  I.  §  478-475. 

V,  Homer,  40  Maine,  438.  «  The  State  v,  McDowell,  Dudley, 

<  The  State  v.  Bean,  21  Misso.  267.  S.  C.  846. 

*  Beg.  V.  WUUams,  1  Salk.  884.    And 
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with  elsewhere  in  the  books :  ^^  The  offence  is  local,  and  must 
be  described  as  committed  in  a  particular  town;  and  the 
prosecutor  is  confined,  in  his  proofs,  to  the  town,  and  cannot, 
as  in  other  cases,  prove  an  offence  within  the  county ;  a  more 
particular  description  .of  the  house  is  not  required."  ^  This, 
however,  is  a  mere  dictum:  In  Archbold  on  Criminal  Head- 
ing and  Evidence  it  is  set  down  as  necessary  to  ^^  prove  the 
house  to  be  situate  in  the  parish  mentioned  in  the  indictment ; 
for,  this  being  matter  of  local  description,  it  must  be  proved 
as  laid,  otherwise  the  defendant  must  be  acquitted."  ^  This 
enunciation  is  sustained  by  no  reference  to  authority.  Bos- 
coe's  Oriminal  Evidence,  on  the  other  hand,  states,  without 
reference  also  to  authority,  a  doctrine  which,  unlike  the  above, 
is  both  reasonable  in  itself,  and  in  accord  with  the  general 
principles  which  govern  the  allegation  and  proof  of  place  ;^ 
namely,  that,  ^'  when  the  house  is  described  as  being  situated 
in  a  particular  parish,  this,  being  matter  of  description,  must 
be  proved  as  laid."  ^  Now,  since  a  bawdy  house  is  a  public 
nuisance,  it  would  be  within  well  recognized  principles  to 
require  a  local  description  of  the  premises  as  foundation  for  a 
judgment  of  abatement;^  but  this  judgment  is  not  rendered 
or  sought  in  this  class  of  nuisances.^  Where  an  indictment, 
therefore,  is  brought  against  one  for  keeping  a  bawdy  house, 
and  it  is  the  purpose  of  the  proceeding  merely  to  procure  a 
sentence  of  fine  or  imprisonment,  no  reason  resting  in  any 
principle  appears  requiring  the  pleader  to  mention  the  partic- 
ular situation  of  the  house  by  way  of  local  description ;  and, 
if  it  is  not  thus  described,  and  simply  the  name  is  laid  in  the 
usual  form,  no  reason  appears  why  there  should  be  any  unusual 
strictness  of  proof.  Such  is  the  solution  of  the  question  indi- 
cated by  principle,  in  the  absence  of  controlling  authorities. 
But  we  have  thus  entered  already  on  the  next  sub-title,  which 
concerns 

1  WilUams,  C.  J.  in  The  State  v.  <  Ante,  Vol.  L  §  871. 

Nixon,  18  Vt.  70.  «  Rosooe  Crim.  Er.  8d  ed.  796. 

3  Archb.  Crim.  PL  &  £y.  18th  Lond.  »  Vol.  I.  §  872. 

ed.  749.  •  £l7  v.  Niagara,  86  N.  T.  297. 
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n.  The  Evidence. 

§112.  General  Repute  —  Keeper  need  not  be  a  Prostitate-^ 
Character  of  Frequenters. — There  are  some  other  questions, 
respecting  the  evidence  in  these  cases,  upon  which  opinions 
seem  not  to  be  quite  agreed.  In  a  South  Carolina  case  it  was 
held,  on  a  careful  consideration,  that,  after  the  defendants  are 
shown  to  be  the  keepers  of  the  house  alleged  to  be  a  bawdy 
house,  all  the  rest  of  the  proof  may  be  derived  from  mere 
reputation.  In  this  case,  the  evidence  consisted  in  the  twofold 
fact,  first,  that  the  defendants,  women,  were  reputed  to  be 
common  prostitutes;  and,  secondly,  that  their  house  was 
reputed  to  be  a  bawdy  house.  As  to  the  first  branch  of  the 
proposition,  O'Neall,  J.  said :  ^^  The  fact  that  the  defendants 
were  prostitutes  can  only  be  proved  (by  any  evidence  which 
the  court  would  tolerate)  by  the  unenviable  character  which 
their  lives  have  given  them.  It  cannot  be  denied  that  this 
evidence  was  admissible  to  arrive  at  the  nature  of  the  house 
kept  by  them.  For  unless  you  admit  this,  the  ofience  could 
not  be  made  out  by  men  and  women  meeting  together  at  the 
houses.''  ^  This  last  observation  was  undoubtedly  intended  to 
have  a  limited  meaning ;  for  the  law  is  entirely  clear  that  men 
or  women  who  are  not  common  prostitutes,  and  are  not  guilty 
of  any  violations  of  the  rule  of  chastity  themselves,  commit  the 
offence  under  consideration  if  they  keep  a  house  in  which  other 
persons  are  permitted  to  come  together  for  purposes  of  indis- 
criminate lewdness.  Still  it  is  believed  to  be  the  generally 
received  doctrine,  that  the  characters  of  aU  the  women,  and 
indeed  of  the  men,  who  dwell  in  or  frequent  the  house,  may, 
in  these  cases,  be  shown  by  reputation.  Character,  indeed, 
is  a  thing  of  reputation,  and  is  not  to  be  shown  by  particular 
instances  of  bad  conduct,  but  by  evidence  of  what  is  generally 
said  of  the  person.^ 

§113.  General  Repute,  continued.  —  On  the  first  point,  then, 
the  South  Carolina  doctrine  is  the  same  which  is  generally 
received.  But  it  was  also  laid  down,  that  the  reputation  of  the 
house  as  a  house  of  ill-fame  might  be  given  in  evidence ;  and, 

1  The  State  v.  McDowell,  Dudley,    The  State,  14  Biisso.  112;  Common- 
8.  C.  346,  849.  wealth  v.  Kimball,  7  Gray,  828;  Com- 

>  1  GreenL  Ey.  §  56;  Clementine  v,    monwealth  v,  Gannett,  1  Allen,  7. 
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moreover,  might  be  submitted  to  the  jury  as  sufficient  on  which 
to  conyict  the  defendants  if  they  chose,  ^^  without  proving 
particular  facts,  such  as  men  and  women  meeting  together  for 
purposes  of  illicit  intercourse."  Said  O'Neall,  J. :  ^^  The  exist- 
ence of  the  house  within  the  venue  must  be  proved.  This  was 
done  in  this  case.  The  only  thing  remaining  to  be  shown  was 
its  character.  It  was  that  which  rendered  it  criminal.  When 
the  facts  are  proved  that  the  defendants,  common  prostitutes, 
occupied  particular  houses  in  the  town  of  Columbia,  a  strong 
presumption  of  the  character  of  the  houses  was  raised.  When 
it  is  shown  that  their  houses  were  notorious  —  that  is,  known 
to  the  whole  conununity  —  as  common  bawdy  houses,  it  is  the 
same  thing  as  if  it  was  proved  that  over  the  door  of  each  house 
was  written,  in  the  abominable  law  word,  ^  bawdry '  ^  within.' 
Look  to  the  reason  why  the  law  punishes  the  offence.  It  is 
because  such  houses  may  draw  together  dissolute  and  disor- 
derly persons,  to  the  danger  of  the  public  peace,  and  may 
corrupt  the  manners  of  both  sexes.  Is  not  a  house,  notorious 
as  a  bawdy  house,  the  very  thing  to  attract  dissolute  and  dis- 
orderly persons,  and  is  it  not  the  very  thing  to  corrupt  the 
manners  of  both  sexes  7  To  say  that  there  is  any  danger  of  a 
virtnous  woman  being  convicted  on  such  testimony  is  utterly 
absurd.  She  cannot  even  be  suspected  until  she  has  lost  her 
character,  and  she  cannot  be  convicted  until  she  occupies  a 
position  furnishing  flagrant  proof.  But  if  such  a  charge  should 
even  be  made  against  a  virtuous  woman,  her  character  will  be 
her  shield ;  and  in  her  vindication  she  may  examine  into  the 
foundation  and  truth  of  every  particular  on  which  such  a  charge 
may  be  made.  I  think,  too,  a  decent  regard  to  good  morals 
should  always  be  had  in  the  requisition  and  adduction  of 
evidence  in  a  court  of  justice.  Every  corrupting  fact,  which 
can  be  suppressed  by  general  proof,  should  be  excluded.  The 
general  proof  here  is  just  as  satisfactory  as  the  most  direct 
proof  can  be.    Why  should  more  be  required  ?  "  ^ 

§  114.  Cozitinaed  —  Under  Conneotiont  Statute — General  Doo- 

trine. —  In  Connecticut,  the  statute  uses  the  words  ^^  keeping  a 
house  of  ill-fame,  resorted  to  for  the  purpose  of  prostitution  or 

1  The  State  v.  McDowell,  Dudley,  S.  C.  8i6. 
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lewdness " ;  and  the  court  has  held,  that,  by  force  of  these 
particular  words,  it  is  both  permissible  and  necessary  to  prove 
the  reputation  of  the  house ;  also,  to  prove  it  to  be  in  fact  a 
bawdy  house.^  Still  it  is  believed  not  to  be  the  general 
doctrine  of  our  courts,  that  mere  reputation  concerning  the 
character  of  the  house  is  evidence  sufficient,  or  even  evidence 
admissible,  to  sustain  this  part  of  the  case.  But  direct  author- 
ities on  the  point  are,  at  least,  not  abundant 

§  115.  Reputation,  continned  —  Dtsturbances,  Ao,  —  In  a  Penn- 
sylvania case,  where  the  indictment  was  for  keeping  a  disor- 
derly house,  "  in  the  course  of  the  trial,*'  to  use  the  language 
of  Yeates,  J.  ^'  Sarah  Bond,  who  lived  across  the  street,  oppo- 
site to  the  defendant's  house,  swore  to  specific  disorderly  acts 
committed  therein ;  and  that  persons  of  bad  repute,  old  and 
young,  male  and  female,  black  and  white,  frequented  it  both 
by  night  and  day.  She  heard  fighting  no  less  than  nine  or  ten 
times  witliin  the  period  of  four  or  five  months,  the  cry  of  mur- 
der issue  from  the  house,  and  many  persons  were  collected 
there.  She  herself  was  often  disturbed  by  these  noises."  Thus 
far,  there  seems  to  have  been  no  difierence  as  to  the  reception 
of  the  evidence.  But  on  the  part  of  the  prosecution,  this  Sarah 
Bond  was  asked,  ^^  whether  the  neighbors  did  not  generally 
complain  of  these  disturbances";  and  the  majority  of  the 
court,  Yeates,  J.  dissenting,  held  that  this  question  was  inad- 
missible.^ 

§  116.  Frequented  by  Idbertinee  and  Froatitatea  —  Ziewdneaa  in 

Houae  —  Diaturbancea,  fto.  —  The  evidence  commonly  tendered 
and  received,  to  show  the  house  to  be  kept  for  purposes  of 
bawdry,  is,  ^^  that  notoriously  reputed  prostitutes  and  libertines 
were  in  the  habit  of  frequenting  the  house  during  the  time  laid 
in  the  indictment " ;  ^  and  that  actual  lewd  behavior  took  place 

^  Cadwell  v.  The  State,  17  Conn.  *  Commonwealth  v.  Stewart,  1  S.  & 

467 ;  Crim.  Law,  I.  §  1089.    See  also  R.  842.    And  see  The  State  v.  Foley, 

The  State  v.  Hand,  7  Iowa,  411.  It  was  46  N.  H.  466 ;  United  States  v,  Jooi^ 

likewise  held,  in  the  Connecticut  case  dine,  4  Cranch  C.  C.  888 ;  United  States 

just  cited,  that  evidence  as  to  the  char-  v,  Nailor,  4  Cranch  C.  C.  872^. 

acter  of  the  house  for  a  period  anterior  '  Fowler,  J.  in  The  State  v.  McGreg^ 

to  the  time  when  the  statute  went  into  or,  41  N.  H.  407,  418 ;  Greig:  v.  Bende* 

efifect  might  be  receiyed  to  strengthen  no,  Ellis,  B.  ft  E.  188 ;  Conunonwealth 

the  evidence  concerning  its  subsequent  v.  Gannett,  1  Allen,  7. 
character. 
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in  the  house ;  ^  together  with  the  disturbance  it  created,  if  any, 
to  the  peace,  good  order,  and  consequent  enjoyment  of  the 
neighborhood.^  Yet,  as  to  the  last  point,  it  is  no  sufficient 
evidence,  in  defence,  for  the  keeper  to  show  that  the  neighbor- 
hood has  not  been  disturbed.^  And  mere  conversations  of  men, 
held  after  coming  out  of  the  house,  ^d  not  in  the  presence  of 
the  keeper,  are  inadmissible  against  the  keeper ;  being  in  the 
nature,  simply,  of  hearsay  evidence.^ 

§  117.  Anests  of  Girls  in  House  —  Convioted  Prostitates  in 
House  —  Witnesses  refusing  to  testify.  —  There  may  be  Still 
other  competent  evidence.  Thus,  it  is  admissible  to  show 
that  there  have  been  repeated  arrests  of  girls  at  the  prisoner's 
house,  on  the  charge  of  being  prostitutes ;  that  tlie  prisoner 
procured  bail  for  them ;  that  such  arrests  were  made  at  late 
hours  in  the  night ;  and  that  women  before  convicted  as  pros- 
titutes were  firequently  found  at  his  house.^  And  it  has  been 
held,  that,  under  the  particular  circumstances  of  the  case, 
evidence  of  the  defendant  havitf^  gone  and  procured  a  woman 
from  a  distance  to  come  and  live  in  the  house,  was  admissible.® 
And  even  the  refusal  of  witnesses,  who  have  frequented  the 
house,  to  answer  questions  in  reference  to  the  conduct  of  the 
inmates  and  visitors,  while  there,  on  the  ground  that  they 
would  degrade  themselves  by  their  answers,  was  in  one  case 
deemed  to  be  matter  which  might  be  taken  into  consideration 
by  the  jury.^ 

§  118.  Proof  that   Defendant  is  Keeper.  —  On  the  question, 

whether  or  not  the  defendant  is  the  keeper  of  the  house,  it  is  a 
plain  proposition,  from  which  there  is  probably  no  dissent,  that 
this  matter  cannot  be  shown  by  reputation.  Yet  it  is  sufficient 
to  show,  that  the  defendant  held  himself  out  or  acted  as  keeper.^ 

in.  The  Letting  of  the  Souse  for  Bawdry. 

§  119.  The  Law  itself:  —  The  law  relating  to  tliis  sub-title  is 
not  80  well  defined  in  the  cases  as  it  is  in  legal  reason.    And 

1  Ante;  S  107;  aementtne  o.  The       ^  Harwood  v.  People,  26  N.  T.  190. 
State,  14  liCno.  112.  •  The  State  v.  McGregor,  41  N.  H. 

'  Clem^tine  v.  The  State,  supra.  407. 

*  Commonwealth  v.  Qamiett,  supra.        '^  Clementiiie  v.  The  State,  14  Bfiiso. 

4  Commonwealth    v.    Harwood,    4  112. 
Gray,  41.  •  The  State  v.  Hand,  7  Iowa,  411. 
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ifae  reader,  before'  looldiig  into  the  forms  of  the  procedure, 
shoold  first  examine  what  is  said  of  the  hiw  in  the  author's 
work  on  the  Criminal  Law.^  All  that  is  proposed  here  is 
to  add  a  few  adjudged  points. 

§  120.  The  indictineiit. — An  indictment  for  letting  a  tene- 
ment, to  be  used  for  purposes  of  prostitution,  must  allege  some 
day  as  the  time  of  making  the  lease.  An  ayerment  that  the 
defendant,  on  the  fifteenth  daj  of  April,  eighteen  hundred  and 
fiftj-three,  and  during  the  five  months  next  preceding  that 
daj,  was  in  possession  of  a  certain  tenement,  and  then  and 
there  let  the  same,  Ac.,  is  not  sufficiently  specific*  Still  the 
time  of  making  the  contract  is  not  a  material  averment,  which 
must  be  proved  as  laid.^  The  name  of  the  lessee  should  be 
stated,  or  a  reason  given  for  its  omission.^  The  indictment 
must  also  contain  a  certain  description  of  the  crime,  including 
a  setting  out  of  the  facts  by  which  it  is  constituted ;  but  it 
need  not  mention  when  the  lease  commenced,  or  was  to  end.^ 
Various  other  things  relating' to  the  indictment  will  occur  to 
the  reader  on  consulting  the  places  already  referred  to  in  the 
work  on  the  Criminal  Law. 

§  121.  Bvidence,  Ao,  in  Iowa.  — To  make  a  lessor  liable  under 
one  of  the  sections  of  the  Iowa  Code,  he  must  either  actually 
consent  to  the  unlawful  use,  or  silently  acquiesce  in  it ;  and 
a  mere  failure  to  interfere  or  to  prosecute,  so  as  to  prevent 
the  illegal  use,  is  not  enough.  Consequently  the  prosecuting 
officer,  on  such  an  indictment,  must  show  acts  and  circum- 
stances to  satisfy  the  jury  that  the  lessor,  having,  after  the 
making  of  the  lease,  knowledge  of  the  unlawful  use  and  pur- 
pose, not  only  remained  inactive,  but  directly  or  tacitly  con- 
sented ;  and  he  is  not  required,,  in  the  first  instance,  to  show 
steps  taken  by  him  to  manifest  his  dissent.^ 

§122.  Ck>ncliuion.  —  The  reader  should  consult,  in  connec- 
tion with  this  chapter,  the  chapters  under  the  titles  of  Disor- 

« 

1  Grim.  Law,  L  4th  ed.  §  1040-1041  b.  6  Smith  v.  The  State,  6  QUI,  425. 

i  Commonwealth  v.  Moore,  11  CuBh.  See  this  case,  also,  for  a  form  of  the  in- 

000.  dictment.    See,  likewise.  The  State  v. 

•  Cknnmonwealth   v.   Hanington,  8  Abrahams,  6  Iowa,  117. 

Pick.  26.  «  Abrahams  v.  The  State,  4  Iowa, 

4  Commonwealth  v.  Moore,  supra.  641,  under  §  2742  of  the  Code. 
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derly  House  and  Nuisance ;  because  a  bawdy  house  is  both  a 
disorderly  house  and  a  tiuisance. 


BESTIALITY.    See  tit  Sodomt. 


CHAPTER  IX. 

BLASPHEMY  AND  PBOFANENESS.^ 

§123.  Form  of  Indictment — The  matter  of  blasphemous 
libels  will  be  considered  under  the  title  Libel  and  Slander. 
The  following  is  the  form  of  indictment  at  the  common  law, 
for  oral  blasphemy,  as  given  by  Chitty :  — 


M 


That  A,  late  of,  See.,  not  haying  the  fear  of  Gk>d  before  hu  ejes,  but  being 
moyed  and  seduced  hj  the  instigation  of  the  Devil,'  and  contriying  and  intend- 
iDg  to  scandalize  and  Vilify  the  true  and  Christian  religion,  as  receired  and  pnb- 
licljr  professed  within  this  realm  of  England,  and  to  blaspheme  God  and  onr 
Lord  Jesus  Christ  the  Saviour  of  the  world,  on,  &c.,  at,  &c.,  aforesaid,  having  and 
holding  in  his. hands  a  certain  cup  of  wine,  unlawftilly,  wickedly,  and  blasphe- 
mously, in  the  presence  and  hearing  of  divers  liege  subjects  of  our  said  lord  the 
king,  spoke,  pronounced,  and  with  a  loud  voice  published  these  profkne  and 
blasphemous  words  following,  that  is  to  say, '  Here's  a  health  to  Father,  Son, 
and  Holy  Ghost '  (meaning  Almighty  God,  Jesus  Christ  the  Saviour  of  the  world, 
and  the  Holy  Spirit),  and  immediately  thereupon,  then  and  there  drank  the  wine 
from  said  cup ;  to  the  great  dishonor  of  Almighty  God,  in  contempt  and  disgrace 
of  the  Holy  Trinity,  to  the  great  scandal  of  the  profession  of  the  Christian 
religion,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and  against 
the  peace  of  our  said  lord  the  king,  his  crown  and  dignity.' 


f> 


§  124.  Obaannrtlona  on  the  Form  —  Under  Statutes.  —  Those 
who  will  consult  the  title  Blasphemy  and  Profaneness,  in  the 
author's  work  on  the  Criminal  Law,  will  see  how  far  this  indict- 
ment conforms,  in  its  allegations,  to  the  American  idea  of  the 
offence.  But,  in  practice,  most  indictments  of  this  sort  will 
be  drawn  upon  statutes.    And  the  practitioner  will  have  no 

1  For  the  law  of  this  sutgect,  see    18;  Trun&HeardPreced.  60;  Whart 
Crim.  Law,  IL  §  87  et  seq.    For  forms    IVeced.  2d  ed.  pi.  968-966. 
of  indictment,  see  2  Chit.  Czim.  Law,       >  See  Vol.  L  §  602. 
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difficulty  in  conducting  the  proceedings  in  conformity  to  the 
law  of  his  own  State.^ 

§  125.  The  Bvidence  —  Confessions.  —  In  point  of  proof,  the 

mere  confession  of  the  prisoner  that  he  has  used  the  words  has 
been  held  to  be  insufficient ;  the  prosecutor  must  show,  by 
other  evidence,  that  an  offence  was  committed.  "  K  any  per- 
son heard  the  words  spoken,  his  testimony  should  be  adduced. 
K  they  were  not  heard  by  any  person,  no  crime  could  have  been 
committed,  and  the  prisoner  might  as  well  be  convicted  if  he 
had  merely  confessed  he  once  thought  so."  ^ 


CHAPTER  X. 

BRIBERY.* 

§  126.  Form  of  Indictment  for  the  Common-law  Attempt  — 
The  following  is  the  form  of  indictment,  given  by  Archbold, 
for  the  offence  of  attempting  to  bribe  a  constable :  — 

"  That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  one  A.  C,  esquire,  then  and  yet  being 
one  of  the  juBtices  of  our  mud  lady  the  queen,  assigned  to  keep  the  peace  for  our 
said  lady  the  queen  in  and  for  the  county  aforesaid,  and  also  to  hear  and  deter- 
mine divers  felonies,  trespasses,  and  other  misdeeds  committed  in  the  said  county, 
did  then  and  there  make  a  certain  warrant  under  his  hand  and  seal,  in  due  form 
of  law,  bearing  date  the  day  and  year  aforesaid,  directed  to  all  constables  and 
other  peace  officers  of  the  said  county,  and  especially  to  J.  N.,  thereby  com- 
manding them,  upon  sight  thereof,  to  take  and  bring  before  him  the  said  A.  C, 
so  being  such  justice  as  aforesaid,  or  some  other  of  Her  Majes^'s  justices  of  the 
peace  for  the  said  county,  the  body  of  D.  F.,  late  of  the  parish  aforesaid,  in  the 
county  aforesaid,  to  answer,  [&c.,  &c.,  as  in  the  warrant] ;  and  which  said  warrant 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  was  delivered  to  the  said  J.  N.,  then  beingoneof  the  constables 

^  See,  also,  Johnson  v.  Barclay,  1  '  For  the  law  of  this  subject,  see 

Harrison,  1;  Commonwealth  v.  Knee-  .Crim.  Law,  H.  §  95  et  seq.    For  forms 

land,  20  Pick.  206 ;  The  State  v,  Eirby,  of  indictment,  see  8  Chit.  Crim.  Law, 

1  Murph.  254 ;  The  State  v.  Jones,  9  Ire.  682 ;  Train  &  Heard  Preced.  62 ;  Whart 

88.  Preced.  2d  ed.  pi.  1012-1019.    For  a 

'  People  V.  Porter,  2  Parker  C.  C.  14.  form  sufficient  under   the  Kentucky 
See,  as  to  the  part  of  this  case  which  code,  see  Conmionwealth  v.  Stephen- 
relates  to  the  proof  t)f  the  corpus  delicti,  son,  8  Met.  Ky.  226. 
Vol.  L  §  1070, 1071. 
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of  the  same  parish,  to  be  executed  in  due  fonn  of  law.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  ftirther  present,  that  J.  8.,  late  of  the  parish  afore- 
said, in  the  county  aforesaid,  laborer,  well  knowing  the  premises,  but  contriving 
and  unlawfully  intending  to  pervert  the  due  course  of  law  and  justice,  and  to 
prevent  the  said  D.  F.  from  being  arrested  and  taken  under  and  by  virtue  of  the 
warrant  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  unlawfully,  wickedly,  and  corruptly  did  offer 
unto  the  said  J.  N.,  so  being  constable  as  aforesaid,  and  having  in  his  custody 
and  possession  the  said  warrant  so  delivered  to  him  to  be  executed  as  aforesaid, 
the  sum  often  pounds,  if  he  the  said  J.  N.  would  refrain  from  executing  the  said 
warrant,  and  from  taking  and  arresting  the  said  D.  F.  under  and  by  virtue  of  the 
same,  for  and  during  fourteen  days  from  that  time,  that  is  to  say,  from  the  time 
he  the  said  J.  S.  so  ofiered  the  said  sum  often  pounds  to  the  said  J.  N.  as  afore- 
said :  and  so  the  jurors  aforesaid,  upon  theur  oath  aforesaid,  do  say,  that  the  said 
J.  N.,  on  the  said  third  day  of  August,  in  the  year  aforesaid,  at  the  parish  afore- 
said, in  the  county  aforesaid,  in  manner  and  form  aforesaid,  did  attempt  and 
endeayor  to  bribe  the  said  J.  N.,  so  being  constable  as  aforesaid,  to  neglect  and 
omit  to  do  his  duty  as  such  constable,  and  to  refhun  from  taking  and  arresting 
the  said  D.  F.  under  and  by  virtue  of  the  warrant  aforesaid :  in  contempt  of  our 
lady  the  queen  and  her  laws,  to  the  evil  and  pernicious  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of  our  lady  the  queen,  her  crown, 
and  dignity/' 

§  127.  ObservatioiiB. — This  indictment,  it  is  perceived,  is  at 
the  common  law.  In  practice,  the  pleader  will  as  often  have 
occasion  to  draw  the  indictment  upon  a  statute.  But  there 
are  no  particular  questions  which  demand  a  special  examina- 
tion in  this  connection.^  "" 


BUGGEBY.    See  tit  Sodomt. 

^  As  to  the  indictment  upon  the  Missouri  statute,  see  The  State  v.  Biebusch, 
82  Misso.  276. 
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CHAPTEE  XI. 

BURGLARY  AND  OTHER  BREAKINGS.^ 

128.  Introdncdon. 
129, 180.  General  Views  of  the  Indictment. 
181-184.  Allegation  and  Proof  of  Time. 
185, 186.  Allegation  and  Proof  of  Place. 
187-189.  Allegation  and  Proof  of  Ownenhip. 
140, 141.  Same  of  the  Breakmg  and  Entiy. 
142-160.  Same  of  the  Intent. 
161-168.  Further  relating  to  the  Evidence. 

§  128.  The  Chapter,  how  divided. — It  will  be  couvenient,  in 
discussing  this  subject,  to  consider  in  part  the  evidence  in  con- 
nection with  the  indictment.  We  shall,  therefore,  divide  the 
chapter  as  follows:  I.  General  Views  of  the  Indictment; 
II.  The  Allegation  and  Proof  of  Time ;  III.  The  Allegation 
and  Proof  of  Place ;  IV.  The  Allegation  and  Proof  of  the 
Ownership;  V.  The  Allegation  and  Proof  of  the  Breaking 
and  Entry ;  VI.  The  Allegation  and  Proof  of  the  Intent. 
Under  these  sub-titles  we  shall  consider  something,  also, 
respecting  the  practice.  Then  we  shall  take  a  view  of, 
VII.  Some  Further  Points  relating  to  the  Evidence. 

I.  Gf-eneral  Views  of  the  Indictment. 

§  129.  Form. — The  indictment  for  burglary,  at  the  common 
law,  is  as  follows :  — 

"  That  A.,  &c.,  on,  &c.,  about  the  hour  of  eleven  in  the  night  of  the  same  day  [or 

about  the  hour  of after  midnight  in  the  night  of  the  same  day],  with  force 

and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  the  dwelling-house  of 
one  J.,  there  situate,  then  and  there  feloniously  and  burglariously  did  break  and 
enter,  with  intent  the  goods  and  chattels  of  one  P.,  in  the  said  dwelling-house 
then  and  there  being,  then  and  there  feloniously  and  burglariously  to  steal,  take, 
and  carry  away ;  and  that  he  the  said  A.  then  and  there  in  the  said  dwelling- 
house,  one  silver  sugar-basin  of  the  value  of  three  pounds,  six  silver  table- 
spoons of  the  value  of  three  pounds,  and  twelve  silver  tea-spoons  of  the  value  of 

^  For  the  law  of  these  offences,  see    Law,  1117 ;    Train  &  Heard  Preced. 
Crim.  Law,  II.  §  99  et  seq.    For  forms    76 ;  Whart.  Preced.  2d  ed.  pi.  868. 
of  the  indictment,  see  8  Chit.  Crim. 
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two  pounds,  of  the  goods  and  chattels  of  the  said  P.,  in  the  said  dwelling-house 
then  and  there  heing  found,  then  and  there  feloniously  and  hurglariously  did 
steal,  take,  and  carry  away  :  against  the  peace/'  &c.^ 

§  130.  Something  conoeming  the  Form.  —  This  form,  it  is  per- 
ceived,  is,  though  common,  not  for  a  pure  burglary,  but  for  a 
larceny  aggravated  to  a  burglary.  Under  the  fourth  sub-title, 
we  shall  consider  it  and  kindred  forms  more  particularly.  In 
practice,  the  form  of  the  indictment,  even  for  pure  burglary, 
varies  to  correspond  with  the  particular  burglarious  intent 
which  accompanied  the  breach  and  entry ;  as,  for  example,  if 
these  were  made  with  the  intent  to  commit  a  rape,  they  are  not 
laid  in  the  indictment  to  have  been  with  the  intent  to  steal.  In 
practice,  likewise,  the  indictment  for  burglary,  as  well  as  for 
the  kindred  statutory  breakings,  will  most  frequently  be  drawn 
upon  the  statutes ;  but,  if  it  were  always  so,  still  it  would  be 
necessary  for  the  pleader  to  keep  in  mind  the  common-law 
form.  Let  us  here  look  at  the  principal  points,  including  some 
which  have  arisen  under  statutes. 

n.  The  Allegation  and  Proof  of  Time. 

§  131.  Hour  as  weU  as  Day  to  be  aUeged.  —  Since  burglary 
can  be  committed  only  in  the  night-time,  it  is  not  sufficient  to 
lay  the  criminal  act  simply  as  done  on  a  day  named.  The  day, 
indeed,  must  be  set  out,  as  in  other  cases ;  but,  in  addition  to 
this,  there  must  be  an  averment*  that  the  act  was  done  in  the 
night ;  and,  according  to  some  authorities,  the  hour  of  the 
night  must  be  mentioned,  though  it  need  not  be  proved  pre- 
cisely as  laid.^  In  (he  form  just  given,  the  words  of  this  alle- 
gation are,  ^'  about  the  hour  of  eleven  in  the  night  of  the  same 
day."  And  these  words  are  held  to  constitute  a  sufficient 
allegation,  that  the  time  of  the  commission  of  the  offence  was 
in  the  night.'    It  would  probably  not  be  sufficient,  in  the 

>  Matthews  Crini.  Law,  484.  225.    Where  the  charge  was,  that  the 

3  Lewis  V,  The  State,  16  Conn.  82;  cftime  was  committed  between  the  hours 

The  State  v.  G.  S.  1  Tyler,  295 ;  Com-  of  twelve  at  night  and  nine  of  thb  even- 

monwealth  v.  Marks,  4  Leigh,  658;  ing   succeeding,  the    indictment  was 

Commonwealth    v,    McLaughlin,    11  quashed  for   the  insufficiency  of  the 

Cush.  598.    And  see  Vol.  I.  §  252;  noctanter.    The    State   v.  Mather,  N. 

The  State  v.  Bancroft,  10  N.  H.  105.  Chip.  82. 
*  The  State  v.  Seymour,  86  Maine, 

67 


1133 


SPECIFIC  ISSUES  AND  OFFENCES. 


[book  XI. 


allegation  specifying  the  daj,  to  state  that  the  offence  was  com- 
mitted ''  about "  such  a  day.^  But,  as  to  the  hour,  the  pre- 
cedents in  burglary  appear  all  to  contain  the  word  '^  about "  ; 
therefore  this  word  does  not  probably  render  the  matter,  with 
which  it  is  connected,  ill  for  indefiniteness. 

§  132.  Continued — Whether  Allegation  of  Night-time,  without 

the  Hour,  Sufficient  —  One  would  suppose  it  might  be  sufficient 
for  the  indictment,  having  particularly  alleged  the  day,  to  add, 
that  the  criminal  act  was  done  on  the  night  of  the  day,  without 
still  further  descending  to  state  the  hour.  And^  Lord  Hale, 
when  he  is  laying  down  what  he  deems  to  be  the  essentials  in 
the  indictment,  makes  no  mention  of  the  hour,  but  says  the 
allegation  should  be,  that  the  defendant,  on  such  a  day,  ^^  in 
node  ejusdem  diet,  vi  et  armiSf  domum  mansionalem  A.  B. 
felonice  et  burglariter  fregit  et  intravit^^  Ac.  Yet  in  another 
connection  he  observes,  that,  "  in  an  indictment  for  burglary, 
it  ought  to  say,  tali  die  circa  horam  decimam  in  node  ejusdem 
diet  felonici  et  bufglariter  fregit,'*^  ^  And  Mr.  East  observes :  ^ 
''  The  indictment  must  not  only  state  the  fact  to  have  been 
done  in  the  night  of  such  a  day ;  but  it  ought  also  to  express 
at  about  what  hour  of  the  night  it  happened :  though  it  does 
not  seem  necessary  that  the  evidence  should  strictly  correspond 
with  the  latter  allegation.  In  Waddington's  Case,^  the  indict- 
ment for  burglary  alleged  the  fact  to  have  been  committed  in 
the  night,  but  did  not  express  at  or  about  what  hour  it  was 
done.  Gould,  J.  held  the  indictment  insufficient  as  for  a  burg- 
lary, and  directed  the  prisoner  to  be  found  guilty  of  simple 
larceny  only.  He  said,  that,  as  the  rule  now  established  was 
that  a  burglary  could  not  be  committed  during  the  twilight,  it 
was  therefore  necessary  to  specify  the  hour,  in  order  that  the 
fact  might  appear  upon  the  face  of  the  indictment  to  have  been 
done  between  the  twilight  of  the  evening  and  that  of  the 
morning." 

§  138.  Continued  —  BCaBsachusettB  —  California  —  Statutes  — 
The  True  Rule  under  the  Common  Law.  —  In  Massachusetts   it 

has  been  held,  that,  since  the  enactment  of  a  statute  defining 


1  Yol.  I.  §  890. 

s  1  Hale  F.  C.  549 ;  2  lb.  179. 

s  2  East  P.  C.  518. 
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'*  the  time  of  night-time  in  criminal  prosecutions,"  the  indict- 
ment is  sufficient  if  it  alleges  generally,  that  the  offence  was 
committed  in  the  night-time,  without  designating  any  particular 
hour.^  It  is  the  same  under  the  statutes  of  California ;  and, 
in  this  State,  such  is  deemed  to  be  also  the  true  common-law 
rule.^  It  is  impossible  to  resist  the  conviction  that  this  Cali- 
fornia doctrine  is  the  true  expression  of  the  common  law  on 
this  question.  In  the  first  place,  as  already  seen,^  the  expres- 
sion, ^^  about "  such  an  hour,  which  is  deemed  sufficient,  is  too 
indefinite,  if,  indeed,  the  hour  need  be  alleged.  It  does  not 
negative  the  ^Hwilight,''  as,  according  to  the  last  section, 
Gould,  J.  supposed.  Again,  if  the  term  "  night-time "  does 
not  include  the  twilight  in  the  law  of  the  offence,  neither 
should  it  be  held  to  include  the  twilight  when  used  in  the 
indictment.  Finally,  there  are  in  the  law  of  criminal  pleading 
no  analogies  whence  to  derive  the  rule,  that,  in  any  case,  either 
the  day-time  or  the  night-time,  when  material  in  an  offence, 
need  be  described  by  the  hour,  where  the  particular  hour  is 
not  made  by  law  important. 

§  134.  Proof  of  Time.  —  Before  there  can  be  a  conviction  on 
the  indictment,  it  must  affirmatively  appear,  in  the  evidence, 
that  the  time  of  the  commission  of  the  offence  was  what  is 
termed  in  law  the  night.^  What  is  the  night,  we  saw  in  another 
connection.^ 

1  CoxnmoD wealth    r,    VTilliAmB,    2  light.    But  the  statute  just  cited  has 
Cosh.  682.    Dewey,  J.,  observed :  "It  defined  night-time  for  all  purposes  of 
has  been  considered  proper  and  neces-  criminal  proceedings.   Whenever  night- 
saiy,  until  the  statute  of  1847,  c  18,  time  is  now  used  in  an  indictment,  as 
and  such  are  the  usual  precedents,  to  descriptive  of  the  time  of  the  commis- 
state  some  particular  hour  of  the  night,  sion  of  an  ofibnce,  it  is  to  be  under- 
m  which  the  burglary  was  alleged  to  stood  of  the  night-time  as  defined  by 
have  been  committed.    The  reason  for  this  statute.    The  allegation  that  the 
this  seems   to    have  been,  that  one  breaking   and   entering  were   in  the 
might  with   a   felonious  intent  have  nighttime  is  virtually  an  allegation, 
broken  and  entered  a  building,  at  a  that  the   ofibnoe  was  committed  be- 
time  properly  called  in  popular  Ian-  tween  one  hour  after  sun-setting  on 
guage  night-time,  and  yet  not  have  one  day,  and  one  hour  before  sun- 
committed  the  crime  of  burglary ;  the  rising  on  the  next  day."    p.  689. 
time  in  which  that  ofience  can  be  com-  '  People  r.  Burgess,  86  Cal.  116. 
mitted  being  not  so  far  extended  as  to  *  Ante,  §  182. 
embrace  the  night-time,  in  the  ordinary  *  The  State  v,  Whit,  4  Jones,  N.  C. 
use  of  the  word,  but  a  period  when  849;  The  State  v,  Bancroft,  10  N.  H. 
the  light  of  day  had  so  far  disappeared  106.. 
that  the  face  of  a  person  was  not  dis-  *  Grim.  Law,  I.  {  298. 
cemible  by  the  light  of  the  sun  or  twi- 
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III.  The  Allegation  and  Proof  of  Place. 
§  135.  " DweUlng-house  "  —  " Manaion-hoiue  "  —  "lELovme"  — 

Part  of  Honsa,  &a  —  The  place  in  which  the  offence  was  com- 
mitted, must,  in  the  indictment  at  the  common  law,  be  stated 
•  as  the  "  dwelling-house,"  or  "  mansion-house."  The  word 
^*  house  "  will  not  be  sufficient.^  What  is  a  dwelling-house,  in 
the  law  of  burglary,  we  have  seen  elsewhere.^  It  a*ppears  that 
any  structure  which  the  law  deems  to  be  a  part  of  the  dwell- 
ing-house, may,  in  the  indictment,  be  described  simply  as  the 
^^  dwelling-house  "  of  the  person  injured,  without  adding  the 
particular  name  by  which  it  is  otherwise  known.^  Thus,  Lord 
Hale  says :  ^'  If  A  have  a  shop,  parcel  of  his  mansion-house, 
and  it  be  broken  open  in  the  night,  <&c.,  it  is  a  burglary  ;  and 
the  indictment  shall  suppose  that  he  break  and  entered  domum 
mansionalem  of  A,  for  it  is  parcel  thereof."  ^ 

§  136.  In  statutory  BreakingB. — Under  statutes,  it  is  made 
a  species  of  burglary  to  break  and  enter,  with  the  requisite 
criminal  intent,  various  other  places,  besides  dwelling-houses, 
mentioned  in  the  statutes.  To  designate  these  places,  such 
words  are  used  as  "  shop,"  *  "  office,"  ^  "  warehouse,"  ^  and 
some  others.^  In  these  cases  the  pleader  will  use,  in  the 
indictment,  the  same  word  which  the  statute  employs. 

IV.  The  Allegation  and  Proof  of  the  Oumership. 

§  137.  AUege  and  Prove.  —  The  indictment  must  correctly 
allege  what  is  technically  termed  the  ownership  of  the  prop- 
erty. This  is  essential,^  and  the  ownership  must  be  proved 
as  laid.^^    Moreover,  the  ownership  must  be  fully  proved.    If, 

1  Crim.  Law,  I.  §  294;    Common-  ^  Grim.  Law,  I.  §  812;   Common- 
wealth V.  Pennock,  8  S.  &  B.  199.  wealth  v.  Tuck,  20  Pick.  366. 

>  Crim.  Law,  I.  §  294-^5.  <  Laraed  i;.  Commonwealth,  12  Met. 

'  8  Inst.  64.  240 ;  Devoe  v.  Commonwealth,  8  Met 

«  1  Hale  P.  C.  557.    Likewise  it  is  816 ;  Evans  v.  Commonwealth,  8  Met. 

sufficient  to  allege  that  the  burglary  458 ;  Phillips  v.  Commonwealth,  8  Met. 

was  committed  at  a  place,  naming  it,  588. 

for  example,  "at  Norton-juxta-Kemp-  7  Spencer  t;. The  State,  18  Ohio, 401 ; 

sey,  m  the  county  aforesaid,"  without  Crim.  Law,  I.  §  811. 

stating  the  place  to  be  a  parish,  yiU,  ^  Crim.  Law,  I.  §  808*814. 

chapelry,  or  the  like.    Beg.  v.  Brookes,  ^  Bex  v.  White,  1  Leach,  4th  ed.  252, 

Gar.  &  M.  544.  2  East  P.  C.  518,  780. 

»  Beg.  Vf  Cranage,  1  Salk.  886. 
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for  example,  the  charge  18  of  a  breaking  and  entering  into  the  , 
premises  of  A.  B.  and  C.  D.,  partners,  it  is  not  sufficient  to 
prove  the  ownership  to  be  in  B.  and  D.,  partners,  but  the 
Christian  names  of  the  partners  must  be  shown.^ 

§  138.  "What  im  Ownexship.  —  It  is  not  easj  to  frame,  in  a 
single  sentence,  a  rule  by  which  the  ownership  is,  within  the 
principles  pertaining  to  this  department  of  our  law,  to  be  de- 
termined. Probably,  in  some  cases,  the  ownership  may  be 
laid  in  one  person  or  in  another,  at  the  election  of  the  pleader. 
Thus,  where  a  gardener  lived  in  a  house  of  his  master,  quite 
separate  from  the  dwelling-house  of  the  latter,  and  the  gar- 
dener had  the  entire  control  of  the  house  he  lived  in,  and  kept 
the  key ;  it  was  held,  that,  on  an  indictment  for  burglary,  the 
gardener's  house  might  be  laid  either  as  his  or  as  his  master's.^ 
Possession  and  occupancy  are,  as  a  general  proposition,  suffi- 
cient ;  ^  and  the  tenure  by  which  the  occupier  holds  the  prem- 
ises will  not  be  inquired  into.  ^^  It  is  enough  that  it  was  his 
actual  dwelling-house  at  the  time."  ^  And  though  the  posses- 
sion is  not  lawful  as  against  the  person  claiming  title,  but  is 
as  against  the  burglar,  the  ownership  may  be  laid  in  the  occu- 
pant.^ Some  further  light  on  this  subject  may  be  gathered 
from  the  work  on*  the  Criminal  Law,^  and  from  the  note 
hereto  attached.^ 

1  Doan  V,  The  State,  26  Ind.  496.  801 ;   Rex  r.  Smyth,  6  Car.  &  P.  201. 

'  Rex  9.  ReeB,  7  Car.  &  P.  668.  Thus,  where  a  married  woman  liyed 

*  Markham  v.  The  State,  26  Ga.  62.  apart  from  her  husband,  upon  an  in- 

*  People  V.  Van  Blarcum,  2  Johns,  come  arising  from  property  vested  in 
106 ;  People  v.  Smith,  1  Parker  C.  C.  trustees  for  her  separate  use,  the  judges 
S29.  held,  that  a  house  which  she  had  lived 

A  Hootton  V.  The  State,  88  Ga.  166.      in  was  properly  described  as  her  hut- 

*  Crim.  Law,  L  §  294-806.  band's  dwelling-house,  though  she  paid 
1  1.  Archbold    has  the    following:    the  rent  out  of  her  separate  property, 

"  As  to  the  ownership  of  the  dwellingr  and  the  husband  had  never  been  in  it. 
house ;  —  where  it  is  laid  to  be  the  Rex  v.  French,  Russ.  &  Ry.  491.  And 
dwelling-house  of  J.  N.,  proof  that  it  where  a  husband  and  wife  separated  by 
was  occupied  by  his  wife  and  her  mutual  consent,  and  the  wife  lived  in  a 
eatablishment  alone  will  support  the  in-  house  belonging  to  the  husband  with 
dictment;  and,  in  such  a  case,  it  should  his  consent,  and,  with  the  knowledge 
always  be  alleged  in  the  indictment  to  of  her  husband,  in  adultery  with  an- 
be  the  dwelling-house  of  the  husband,  other  roan  who  paid  the  household  ex- 
even  although  the  wife  live  separate  penses  but  not  the  rent,  it  was  holden 
from  him,  and  tlie  house  have  been  that  the  house  was  properly  described 
taken  by  her,  and  she  have  paid  the  as  the  dwelling-house  of  the  husband, 
rent,  taxes,  &c.  Rex  v.  Farre,  J.  KeL  Rex  v,  Wilford,  Russ.  &  Ry.  617.  [It 
48;  and  see  Boggett  o.  Frier,  11  Eaat,  has  been  ai^Uudged  sufficient,  in  Ohio« 
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§  139.  Contiiiiied.  —  It  is  to  be  observed  that  the  indictment 
does  not  use  the  word  "  owner "  or  "  ownership."    But  it 

to  lay  the  ownership  of  the  house  in  n  not  for  the  benefit  of  his  master,  it  waa 
married  woman  who  lives  apart  from  well  described  as  the  dwelling-house  of 
her  husband,  and  has  the  occupancy  the  laborer.    Rex  v,  Jobling,  Russ.  & 
and  control  of  the  dwelling.   Ducherv.  Ry.  626.     Where  a  toll-gate   house. 
The  State,  18  Ohio,  808.]    So,  if  a  man  occupied  by  a  person  employed  by  the 
occupy  a  dwelling-house  by  his  ser^  lessee  of  the  tolls  to  collect  the  tolls,  at 
rants,  and  do  not  reside  in  it  himself,  weekly  wages,  with  the  privilege  of 
the  indictment  must  allege  it  to  be  the  liying  in  the  toll-gate  house  erected  by 
dwelling-house  of  the  master,  and  evi-  the  trustees  of  the  road  for  that  pur- 
dence  of  an  occupation  by  his  servants  pose,  was  broken  and  entered  in  the 
will  maintain  the  indictment.    But  a  night-time,  it  was  holden  that  the  house 
difficulty  very  frequently  arises  in  such  was  well  described  as  the  dwelling- 
case,  to  ascertain  whether  the  occupa-  house  of  the  toll-gate  keeper ;  because 
tion  by  the  servant  is  in  his  own  right  he  had  the  exclusive  possession,  and  it 
or  in  that  of  his  master.    Where  three  was  unconnected  with  the  premises  of 
persons  were  in  partnership  in  a  bank  the  lessee,  who  did  not  appear  to  have 
and  brewhouse,  the  business  of  which  any  interest  in  it.     Rex  v.  Camfield, 
was  transacted  in  the  lower  rooms  of  1  Moody,  42.  .  .  .  And  where  a  servant 
the  house  in  question,  and  a  cooper  in  lived  rent-free  in  a  house  belonging  to 
the  service  of  the  partnership,  at  week-  his  master,  and  his  master  paid  the 
ly  wages,  lived  with  his  family  in  the  taxes,  and  his  master's  business  was 
upper  rooms,  which  communicated  with  carried  on  in  the  house ;  but  the  servant 
the  lower  rooms  by  means  of  a  trap-  and  his  frimily  were  the  only  persons 
door  and  a  ladder,  but  there  was  also  a  who  slept  in  the  house ;  and  that  part 
separate  entrance  to  these  rooms  from  of  the  house  in  which  his   master's 
without ;  the  lower  rooms  were  broken  business  was  carried  on  was  at  all  times 
and  entered,  and  property  stolen  from  open  to  those  parts  in  which  the  servant 
them:  and  the  judges  held  that  the  lived;  upon  an  indictment  for  breaking 
house  was  well  laid  in  the  indictment  and  entering  tliat  part  of  the  house  in 
to  be  the  dwelling-house  of  the  part-  which  the  master's  business  was  carried 
ners.    Rex  v.  Stock,  2  Taunt.  839,  2  on,  it  was  held  that  it  might  be  de- 
Leach,  4th  ed.  1016,  Russ.  &  Ry.  186.  scribed  as  the  servant's  house ;  but  it 
Where  a  warehouseman  with  his  family  was  not  decided  that  it  might  not  also 
lived  in  a  dwelling-house  upon  his  mas-  be  described  as  the  house  of  the  master, 
ter's  premises,  for  which  and  for  coals  Rex  v.  Witt,  1  Moody,  248.     Where 
he  paid  his  master  a  rent  of  11/.  a  year ;  the  house  was  described  as  the  house 
and  the  master  let  the  house,  which  of  J.  B.,  and  it  appeared  that  J   B. 
was  worth  20/.  per  annum  to  an  ordinary  worked  for  one  W.,  who  did  carpenter's 
tenant,  to  the  warehouseman  at  the  work  for  a  public  company,  and  put 
lower  rent  tliat  he  might  reside  upon  J.  B.  into  the  house  in  question,  which 
the   premises    as  a  security ;    it  was  belonged  to  the  company,  to  take  care 
holden  that  the  warehouseman  stood  in  of  it  and  of  some  mills  aciUoining,  J. 
the  character  of  tenant,  for  the  master  B.  receiving  no  more  wages  than  be- 
might  have  distrained  upon  him  for  fore  he  went  to  live  in  the  house ;  it 
rent,  and  could  not  arbitrarily  have  re-  was  held   not   rightly  laid.     Rex  v. 
moved  him.  Rex  v.  Jarvis,  1  Moody,  7.  Rawlins,  7  Car.  &  P.   160.      Where 
See  Rex  v.  Smyth,  6  Car.  &  P.  201.  apartments  in  the  house  of  a  corpora- 
So,  where,  with  certain  wages,  a  labor-  tion  are  appropriated  as  lodgings  for 
er  had  a  cottage  rent-free  to  live  in,  it  servants  of  the  corporation,  a  burglary 
was  holden  that,  as  the  laborer  occupied  committed  in  them  must  be  laid  to  have 
this  cottage  for  his  own  benefit,  and  been  committed  in  the  dwelling-house 
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describes  the  place  broken  and  entered,  as  the  '^  dwelling-hoase 
of "  a  particular  person  named.^    Now,  in  principle,  and  ac- 

of  the  oorporatioD.  Rex  v.  Picket,  2  mitted  in  the  dwelling-house  of  the  inn- 
Eut  P.  C.  601 ;  Rex  v.  Hawkins,  Fos-  keeper ;  1  Hale  P.  0.  667 ;  Rex  v. 
ter,  88 ;  and  «ee  Rex  v.  Maynard,  2  East  Prosser,  2  East  P.  C.  602 ;  and  the  same 
P.  C.  501.  So,  a  club-house  cannot  be  in  all  other  cases  where  the  occupier 
laid  as  being  the  dwelling-house  of  the  has  the  use  merely,  and  no  interest  in 
house  steward,  who  sleeps  in  it,  and  the  apartments  he  occupies.  See  1 
had  charge  of  the  property  stolen.  Hawk.  P.  C.  c.  88,  §  26.  Apartments 
Reg.  p.  Ashley,  1  Car.  &  K.  198.  So,  let  to  lodgers,  however,  admit  of  a 
where  apartments  are  assigned  to  any  different  consideration.  If  part  of  a 
person  in  a  royal  palace,  a  burglary  house  be  let  to  a  lodger,  who  sleeps 
committed  in  them  must  be  laid  to  have  there,  and  no  other  person  resides  in 
been  committed  in  the  mansion  of  the  the  remainder  of  the  house,  a  burglary 
queen.  Reg.  v.  Williams,  1  Hale  P.  C.  in  the  lodgings  must  be  laid  to  have 
622;  and  see  J.  Kel.  27;  1  Leach,  824.  been  committed  in  the  dwelling-house 
But  where  a  company  in  the  country  of  the  lodger.  Where  a  coachman 
rented  a  house  in  London  for  their  rented  a  loft  over  a  coach-house  and 
agent,  in  the  upper  part  of  which  he  stables,  and  he  and  his  family  resided 
resided  with  his  fkmily,  and  in  the  in  it,  a  burglary  committed  in  it  was 
lower  part  transacted  his  business,  it  is  holden  to  be  well  laid  to  have  been 
reported  to  have  been  holden  by  Gra-  committed  in  the  dwelling-house  of  the 
ham,  B.,  and  Grose,  J.,  that  a  burglary  coachman.  Rex  v.  Turner,  1  Leach, 
in  the  house  was  well  laid  to  have  been  4th  ed.  805.  So,  if  the  house  be  let 
committed  in  the  dwelling-house  of  the  out  to'several  lodgers,  and  the  owners 
agent.  Rex  v,  Margetts,  2  Leach,  4th  do  not  reside  in  it,  a  burglary  in  it 
ed.  980.  Where  a  house  rented  by  A  must  be  alleged  to  have  been  commit- 
and  B,  partners,  was  divided  into  two  ted  in  the  dwelling-house  of  that  per- 
houses  for  the  convenience  of  their  re-  son  whose  lodgings  were  broken  and 
ipective  families,  the  family  of  A  resid-  entered.  Rex  v,  Rogers,  1  Leach,  4th 
ittg  in  one,  the  family  of  B  in  the  other,  ed.  89 ;  and  see  Rex  u.  Trapshaw,  1 
and  there  was  no  internal  oommunica-  Leach,  4th  ed.  427.  So,  where  the  shop 
tion  between  them ;  a  burglary  in  the  *  of  a  dwelling-house  is  divided  into  two 
part  occupied  by  A  was  holden  to  have  shops,  with  a  door  in  each  opening  to- 
been  well  laid  to  have  been  committed  wards  the  street,  and  another  into  a 
in  the  dwelling-house  of  A,  and  not  of  common  passage  leading  to  the  common 
the  partners,  although  the  rent  of  both  staircase,  and  the  whole  of  the  house  is 
.  houses  was  paid  jointly  out  of  the  part-  occupied  by  the  two  occupiers  of  the 
nership  funds.  Rex  v.  Jones,  1  Leach,  shops,  the  separate  shop  of  each  may 
4th  ed.  587.  But  a  house,  the  joint  be  described  as  the  dwelling-house  of 
property  of  partners  in  trade,  in  which  each.  Rex  v.  Bailey,  1  Moody,  28. 
their  business  is  carried  on,  may  be  And  where  a  lodger  occupied  a  sleep- 
described  as  the  dwelling*house  of  all  ing-room  on  the  first  floor,  and  the 
the  partners,  though  only  one  of  the  workshop  in  the  attic,  and  tlie  rest 
partners  resides  in  it.  Rex  v.  Athea,  of  the  house  was  occupied  by  other 
1  Moody,  829.  lodgers,  a  burglary  in  the  workshop 
2.  "  Where  the  room  occupied  by  a  was  holden  by  the  judges  to  be  well 
guest  in  an  inn  is  broken  and  entered  laid  to  have  been  committed  in  the 
in  the  night-time,  an  indictment  for  the  dwelling-house  of  the  lodger  who  rented 
burglary  must  lay  it  to  have  been  com-  it.    Rex  v.  Carrell,  1  Leach,  4th  ed. 


1  Ante,  1 129. 
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cording  to  the  ordinary  use  of  language,  the  dwelling-house  in 
which  a  man  lives  is  the  ^^  dwelling-house  of"  this  man ;  and 

287.  But  if  the  owner  of  a  house  re-  the  goremor  had  one  key,  and  tlie 
Bide  in  a  part  of  it,  and  let  the  rest  out  clerk  of  the  guardians  and  oyerseera 
in  lodgings,  — then,  if  the  part  occu-  the  other,  but  the  goyemor's  servant 
pied  by  the  lodger  be  severed  from  cleaned  the  room ;  upon  an  indictment 
that  occupied  hy  the  owner,  that  is,  if  for  breaking  and  entering  this  room,  it 
there  be  no  internal  communication  be-  was  holden  that  it  could  not  be  described 
tween  them,  and  the  lodger  and  owner  as  the  dwelling-house  of  the  governor, 
enter  the  house  by  different  outer-doors.  Rex  v.  Wilson,  Buss.  &  Ry.  116. 
a  burglary  in  the  part  occupied  by  each  8.  "  In  all  cases  of  this  description, 
respectively  must  be  laid  to  have  been  if  there  be  any  the  slightest  doubt 
committed  in  the  dwelling-house  of  the  whether  the  house  broken  and  entered 
person  so  occupying  it;  but,  if  they  be  should  be  described  as  the  dwelling- 
not  severed,  and  the  lodger  and  owner  house  of  A,  B,  or  C,  the  pleader  should 
enter  by  the  same  outer-door,  then  the  obviate  the  difficulty  by  inserting  counts 
burgUry  must  be  laid  to  have  been  alleging  it  to  be  the  dwelling-house  of 
committed  in  the  dwelling-house  of  A,  B,  a,nd  C,  respectively, 
the  owner.  1  Leach,  4th  ed.  90,  note ;  4.  **  It  may  be  necessary  to  mention, 
J.  Kel.  88, 84 ;  2  East  P.  C  603.  Where,  that  a  man  cannot  be  indicted  for  burg- 
therefore,  the  servant  of  the  prosecutor  lary  in  his  own  house.  Therefore,  if 
dwelt  in  part  of  the  house,  and  the  the  owner  of  a  house  break  and  enter 
rest,  excepting  the  shop,  was  let  off  to  the  room  of  his  lodger,  and  steal  his 
lodgers;. it  was  holden  that  the  shop  goods,  he  can  only  be  convicted  of  the 
in  the  prosecutor's  occupation  was  larceny.  J.  Eel.  84 ;  2  East  P.  C.  602, 
properly  described  as  the  dwelling-  606."  Archb.  Crim.  PI.  &  Ev.  10th 
house  of  the  prosecutor.  Rex  v,  Gib-  Lond.  ed.  802-806. 
bons,  Russ.  &  Ry.  442.  And  where  6.  It  is  observed  by  Mr.  East,  "  that 
the  prosecutor  let  a  shop  to  his  son,  the  same  rule  does  not  prevail  in  this 
whidi  had  a  separate  entrance  from  case  as  in  arson,  which  is  considered  as 
the  street,  but  communicated  with  the  an  ofience  against  the  actual  possessor 
dwelluig-house  of  the  prosecutor  by  a  by  whatever  title  he  may  hold  the  pos- 
back  door,  and  the  son  used  the  shop  '  session.  But  in  burglary  the  rule  is 
as  a  place  of  business  only,  and  did  much  more  complex ;  the  ownership 
not  reside  there,  it  was  holden  that  being  neither  referable  altogether  to  the 
the  shop  was  properly  described  as  the  legal  title,  nor  to  the  possession,  but 
dwelling-house  of  the  prosecutor.  Rex  partaking  sometimes  of  one,  sometimes 
V,  Sefton,  Russ.  &  Ry .  202.  If  a  per-  of  the  other,  as  well  as  of  both."  2  East, 
son  let  off  part  of  his  house,  but  do  not  P.  C.  499,  600.  These  observations 
dwell  in  the  part  reserved,  the  part  may  serve  as  a  caution  against  ac- 
let  is  the  dwelling-house  of  the  tenant,  cepting  the  abjudications,  as  to  the 
but  the  part  reserved  is  not  the  sub-  ownership,  in  one  class  of  offences,  as 
ject  of  burglary ;  it  is  not  the  dwelling-  conclusive  in  another.  Still  it  is  doubt- 
house  of  the  tenant,  because  it  forms  M  whether  the  adjudged  law  does  ex- 
no  part  of  his  holding,  and  it  is  not  hibit  precisely  the  same  difference  here, 
that  of  the  owner,  because  he  does  not  or  the  difference  to  the  same  extent, 
dwell  in  it.  The  governor  of  a  work-  which  Mr.  East  suggests.  The  con- 
house  under  a  contract  for  seven  years  sideration  that,  in  many  cases,  the  own- 
with  the  guardians  and  overseers  of  ership  may  be  laid  equally  well  in  two 
the  poor,  occupied  and  dwelt  in  the  difierent  persons,  is  the  great  recon- 
governor's  house,  with  the  exception  ciler  of  decisions,  and  the  allayer  of 
of  one  room  reserved  to  the  guardians  conflicts, 
and  overseers,  as  their  office,  of  which  6.  The   following    American    cases 
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it  is  immaterial  whether  his  occupancy  is  of  right  or  of  wrong. 
It  may,  indeed,  be  the  dwelling-house  of  another ;  still  it  is 
his ;  and,  in  principle,  it  may  be  laid  in  the  indictment  for 
burglary  as  his. 

V.   The  Allegation  and  Proof  of  the  Breaking  and  Entry. 

§  140.  •  Break  and  Enter."  —  We  have  seen,^  that,  upon  this 
head,  the  indictment  simply  uses  the  words  ^^  did  break  and 
enter."  What  is  a  breaking  and  entry  was  discussed  in 
the  work  on  the  Criminal  Law.^  The  reader  will  find,  in  the 
places  referred  to,  what  will  satisfy  his  inquiries  under  the 
present  sub-title. 

§  141.  Under  Statutes.  —  Where  the  offence  is  statutory,  the 
pleader  should  observe  the  particular  word^  of  the  statute  and 
follow  them.  Thus,  in  England,  the  terms  of  Stat.  7  &  8  Geo. 
4,  c.  29,  §  11,  are,  "  If  any  person  shall  enter  the  dwelling- 
house  of  another  with  intent  to  commit  felony,  or,  being  in 
such  dwelling-house,  shall  commit  any  felony,  and  shall  in 
eitlier  case  break  ovi  of  the  said  dwelling-house,  such  person 
shall  be  deemed  guilty  of  burglary " ;  and,  where  an  indict- 
ment charged  that  the  defendant,  besides  committing  the  other 
wrongful  acts,  did  '^  break  to  get  out  of  the  said  dwelling- 
house,"  it  was  held  to  be  insufficient.^  And  an  indictment  for 
house-breaking,  under  the  Missouri  statute,  must  specify  the 
manner  of  the  breaking,  so  as  to  show  on  its  face  the  exact 

hare  not  been  hitherto  cited  to  this  by  a  separate   outer-door;    that  the 

section :  In  an  indictment  under  the  Savings  Bank  had  the  exclusiye  occu- 

Massachusetts  Rey.  Sta.  c.  126,  §  14,  it  pation  of  its  rooms,  as  tenant  to  the 

was  alleged,  that  the  defendant  broke  owner,  and  the  entrance  was  by  an- 

and  entered  "the  city  hall  of  the  dty  other  outer-door,  which  also  led  toother 

of  Charlestown."    And  this  was  held  rooms  in  the  building  occupied  by  other 

to  be  a  sufficient  averment,  that  the  tenants.    No  part  of  the  building  was 

property  of  the  building  was  in  the  city  used  as  a  dwelling-house.    And  it  was 

of  Cbariestown.  Commonwealth  v.  Wil-  held,  that  the  rooms  occupied  by  the 

liams,  2  Cush.  582.     An  indictment  Savings  Bank  were  properly  described 

alleged,  that  the  defendant  broke  and  as  its  bank.    The  State  v.  Rand,  88 

entered  "  a  building,  called  a  bank,  N.  H.  216.    See,  also,  People  v.  Bush, 

being  the  bank  of  the  New  Hampshire  8  Parker  C.  C.  652 ;  Commonwealth  v. 

Savings  Bank  in  Concord."     It  ap-  Thompson,  9  Gray,  106. 

peared  on  the  trial,  that  the  Merrimadc  >  Ante,  §  129. 

County  Bank  owned  the  building  in  s  Qrim.  Law,  I.  §  827, 570;  11.  §  100- 

which  the  Savings  Bank  had  its  bank-  105. 

ing  rooms ;  that  this  owner  occupied  a  *  Rez  v.  Compton,  7  Car.  &  P.  180. 
dbtinct  part  of  the  building,  entered 
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offence  meant,  and  exclude  other  house-breakings  forbidden  bj 
tlie  statute.^ 

VI.  Tlie  Allegation  and  Proof  of  the  Intent 
§  142.  Indiotment  to  name  Particular  Felony  intended  —  Hoiiv 

describe  it — In  the  work  on  the  Criminal  Law ,2  burglary- 
was  defined  to  be  the  ^'  unlawful  breaking  and  entering,  in  the 
nightrtime,  into  another's  dwelling-house,  with  the  intent  to 
commit  a  felony  therein,*^  Now,  in  the  indictment,  it  is  not 
sufficient  to  follow  these  general  words,  but  the  particular 
felony  intended  must  be  specified.^  It  is  so  also  whore  a 
statute  creates  a  burglary  in  these  general  terms :  though  the 
intent  which  it  designates  is  to  commit  ^^  any  felony,"  the 
indictment,  drawn  upon  the  statute,  must  specify  the  particular 
felony  intended.^  Yet  the  intent  to  commit  the  ulterior  felony 
need  not  be  set  out  in  the  same  specific  way  as  would  be 
required  in  an  indictment  for  the  actual  commission  of  such 
felony.  Thus,  in  the  form  already  given  in  this  chapter,  the 
intent  to  commit  a  larceny  is  sufficiently  alleged,  even  omit- 
ting the  part  which  sets  forth  the  larceny  committed.'^  There 
is  no  need  to  allege  the  kind  or  value  of  the  goods  intended  to 
be  stolen.^ 

§  143.  Alleging;,  besides  the  Burglary,  an  Actual  Theft —  Where 

the  burglary  is  with  intent  to  steal,  it  is  common  for  the  in- 
dictment to  adopt  the  form  thus  given.  Its  purpose  is,  to  hold 
the  defendant,  ad  for  a  simple  larceny,  if  the  proof  sliould  fail 
to  sustain  the  charge  of  breaking  and  entering ;  and  it  has 
been  adjudged  not  to  be  ill  for  duplicity .^  Not  only  is  the 
indictment  good,  as  just  observed,  if  the  allegation  of  an 
actual  larceny  is  omitted  ;  but  it  is  good,  also,  if  this  allegation 
is  found  on  examination  to  be  defective.^  And  if  the  indict- 
ment properly  alleges  the  larceny  of  one  or  more  articles, 

1  Conner  v.  The  State,  14  Misso.  561.  7  Vol.  J.  §  489 ;  Rex  v.  Hungerford, 

s  Grim.  Law,  II.  §  99.  2  East  P.  C.  518 ;   Commoawealth  v. 

>  The  State  v.  Lockhart,  24  Ga.  420.  Tuck,  20  Pick.  856 ;  Commonwealth  v. 

4  Portwood  V.  The  State,  29  Texas,  Hope,  22  Pick.  1 ;  The  State  v.  Hen- 

47.  ley, supra;  Beg.  v.  Andrews,  Car. & M. 

«  The   State  v,  Henley,  80  Misso.  121. 

509.  ^  Lamed  v.  Commonwealth,  12  Met. 

•  Hunter  v.  The  State,  29  Ind.  80.  240. 
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judgment  will  not  be  arrested  after  a  general  verdict  of  guilty 
on  account  of  the  insufficiency  of  the  allegation  of  other 
articles.^ 

§144.  Continued  —  Verdict  and  Sentence.  —  Where  the  in- 
dictment is  drawn  in  this  form,  and  contains  but  a  single 
count,  and  the  jury  find  a  general  verdict  of  guilty,  it  is 
probable  the  judge  would  not  be  justified  in  sentencing  the 
prisoner  to  any  higher  or  other  punishment  than  if  the  al- 
legation and  proof  of  the  actual  stealing  had  been  omitted. 
Indeed,  it  has  been  so  held.  In  other  words,  the  sentence 
may  be  for  the  burglary,  but  not  for  the  larceny  also.^  But, 
in  Massachusetts,  where,  perhaps,  the  question  depended  in 
part  upon  the  principles  governing  a  practice  which  is  not 
everywhere  received ;  ^  an  indictment  being  in  two  counts, 
the  one  charging  a  breaking  and  entering  of  a  building  with 
intent  to  steal,  and  the  other  charging  an  actual  stealing  in 
the  building  on  the  same  day;  and  there  being  a  general 
verdict  of  guilty;  it  was  held,  that,  whether  the  sentence 
rendered  on  the  indictment  and  finding  was  such  as  the  law 
prescribes  for  burglary  only,  or  whether  it  was  such  as  is 
prescribed  both  for  the  burglary  and  also  for  the  larceny,  it 
was  in  either  case  to  be  deemed,  on  a  writ  of  error,  good ; 
since  the  record  did  not  show  whether  one  or  two  ofiences 
were  proved  at  the  trial.  As  the  judge  who  tried  the  case  must 
have  known  how  this  was,  the  sentence  rendered  by  him  must 
be  presumed  to  be  in  accord  with  the  facts  which  were  then 
made  to  appear.^  In  Missouri,  there  is  a  statute  which  pro- 
vides, that, ''  if  any  person,  on  committing  burglary,  shall  also 
commit  a  larceny,  he  may  be  prosecuted  for  both  ofiences  in 
the  same  count,  or  in  septq'ate  counts  of  the  same  indictment ; 
and,  on  conviction  of  such  burglary  or  larceny,  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary,  in  addition  to  the 
punishment  heretofore  prescribed  for  the  burglary,  not  exceed- 
ing five  years."  * 

1  The  State  v.  Bartlett,  65  Maine,  676;   Kite  v.  Commonwealth,  11  Met. 

200.  581.    See  Commonwealth  v.  Hope,  22 

<  Breeae  r.  The  State,  12  Ohio  State,  Pick.  1 ;  Vol.  I.  §  1181. 

146.  6  The    State   v.    Smith,  16    Misso. 

*  Vol.  I.  §  450, 451.  550 ;  The  State  v.  Henley,  80  Misso. 

^  Crowlejr  v.  Commonwealth,  11  Met  509. 
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§  145.  Intent  to  steal,  continued  —  Allegation  more  Specific. — 
Though  the  intent  to  steal  may  be  stated  in  the  general  teroas 
employed  in  the  form  already  given  in  this  chapter,  yet,  if  the 
pleader  chooses,  he  is  equally  permitted  to  make  the  allegation 
more  specific.  Thus,  even  where  a  statutory  burglary  was 
created,  to  consist  of  breaking  and  entering,  in  the  night-time, 
a  shop  joining  a  dwelling-house,  '^  with  intent  to  commit  the 
crime  of  larceny  " ;  and  the  indictment,  instead  of  following 
these  more  general  statutory  words,  as  it  well  might  have  done, 
alleged,  that  the  breach  and  entry  were  with  intent  to  steal, 
take,  and  carry  away  the  goods  and  chattels  of  A,  then  and 
there  in  the  shop  being  found ;  this  was  held  to  be  good.^ 

§  146.    Continued  —  Sovr  Specific  it  muBt  be  —  AUegation  of 

Value. — It  is  probably  not  enough  for  the  indictment  to  charge, 
that  the  defendant  broke  and  entered,  &c.,  the  premises 
described)  with  intent  to  steals  without  adding  any  thing  more 
specific  concerning  the  intent ;  yet  it  is  not  easy  to  say  just 
how  much  further  the  allegation  of  this  particular  intent  must 
go.  In  a  California  case,  where,  says  the  report,  "  the  indict- 
ment charged  the  defendant  with  feloniously  and  burglariously 
breaking  and  entering,  in  the  night-time,  the  dwelling-house 
of  one  George  S.  Vaughn,  with  intent  the  goods  of  the  said 
Yaughn,  in  the  said  dwelling-house  then  and  there  being, 
feloniously  and  burglariously  to  steal,  take,  and  carry  away ; 
without  specifying  the  value  of  the  goods  intended  to  be  stolen" ; 
it  was  held,  under  the  peculiar  statute  law  of  the  State,  not  to 
be  sufficient.  There  should  have  been  such  an  allegation  of 
value  as  would  show  the  offence  to  be  grand  larceny,  in  dis- 
tinction from  petit  larceny ;  because,  by  a  comparison  of  the 
statutes  with  one  another,  it  appeared  that  grand  larceny  was 
a  felony,  and  petit  larceny  was  not ;  and,  to  constitute  burglary, 
the  intent  must  be  to  commit  a  felony.^  But  in  some  of  our 
other  States,  where  petit  larceny  is  a  felony,  the  same  as  grand 
larceny,  the  allegation  of  value  is  not  necessary ;  neither  is  it 
important  to  specify,  by  setting  down  items,  the  goods  intended 
to  be  stolen.^    Yet  when  general  words  are  used,  they  should 

1  Josslyn  V.  Commonwealth,  6  Met.  Spears  v.  The  State,  2  Ohio  State,  688; 

286.  Boose  v.  The  State,  10  Ohio  State,  576 ; 

^  People  V,  Murraj,  8  Cal.  619.  Commonwealth  v,  Williams,  2  Cush. 

s  Spencer  v.  The  State,  18  Ohio,  401 ;  682. 
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not  be  such  general  words  as  to  create  a  variance  between  the 
allegation  and  the  proof.  Thus,  where  the  intent  set  out  in 
the  indictment  was  to  steal  ^^  goods  and  chattels,"  and  the  jury 
found  that  the  intent  was  to  steal  uncancelled  mortgaged  deeds, 
the  English  judges  held  the  conviction  to  be  wrong,  because 
these  were  what  the  law  calls  choses  in  action^  and  not  goods 
and  chattels.^ 

§  147.  Proof  and  AUegation  to  correspond.  —  Archbold  says :  ^ 
'^  The  intent  laid  in  the  indictment  must  be  to  commit  some 
felony  (and  whether  a  felony  at  common  law  or  by  a  statute  is 
immaterial),^  in  the  dwelling-house ;  such  as  larceny,  murder, 
rape,  &c. ;  and  the  intent  must  be  proved  as  laid.  Where  the 
intent  laid  was  to  kill  a  horse,  and  the  intent  proved  was  merely 
to  lame  him,  in  order  to  prevent  him  from  running  a  race,  the 
variance  was  holden  fatal."^  If  the  intent  laid  be  to  murder, 
and  the  intent  proved  be  to  beat  the  party  merely,  the  variance 
is  fatal.^  Where  the  inten^t  laid  was  to  steal,  and  the  intent 
was  proved  to  carry  away  the  defendant's  trunk  containing 
money  which  he  had  formerly  embezzled  from  his  master,  it 
was  holden  that  the  offence  proved  did  not  amount  to  a  burg- 
lary ;  for  it  was  no  felony  in  the  defendant  to  remove  the  money.^ 
So,  where  the  intent  laid  was  to  steal,  and  the  intent  proved 
was  to  rescue  uncustomed  goods  which  had  been  seized,  the 
judges  held  that  the  indictment  was  not  sustained  by  the 
evidence.^  So  where  the  intent  laid  was  to  steal  the  goods  of 
J.  W.,  and  it  appeared  in  evidence  that  no  goods  of  any  person 
of  the  name  of  J.  W.  were  in  the  house,  but  that  the  name  of 
J.  W.  had  been  inserted  in  the  indictment  by  mistake ;  the 
judges  held  the  variance  to  be  fatal,  and  the  defendant  was 
accordingly  acquitted.^  But  where  the  indictment  alleged  the 
intent  to  be,  generally,  'the  goods  and  chattels  in  the  said 
dwelling-house  then  and  there  being'  to  steal;  and  charged 
the  defendant  with  stealing  the  goods  of  A  therein ;  it  was 
held  to  be  satisfied  by  proof  of  a  breaking  into  the  house,  with 

1  R€g.  V.  PoweU,  2  Den.  C.  C.  408,        «  1  Hale  P.  C.  661. 
5  Cox  C.  C.  896.  ^  Rex  v,  Dinglej,  cited  2  Leach,  4th 

s  Archb.  Grim.  PI.  &  Ey.  10th  £ond.  ed.  840,  841. 
ed.  806.  7  Rex  v.  Knight,  2  East  P.  C.  610. 

s  1  Hawk.  P.  C.  c.  88,  §  88.  »  Rex  v.  Jenks,  2  East  P.  C.  614. 

*  Rex  V.  Dobbt,  2  East  P.  C.  618. 
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intent  to  steal  the  goods  there  generally,  though  the  goods 
actually  stolen  did  not  belong  to  A  alone."  ^ 

§  148.  AUeging  Felony  committed,  aa  a  Substitate  for  Felonioua 
Intent —  Commission,  as  Bvidence  of  Intent —  Some  points  relat- 
ing to  the  allegation  and  proof  of  the  intent  will  be  found  in 
the  work  on  the  Criminal  Law.^  One  method  of  laying  the 
intent,  there  mentioned,  yet  not  to  be  approved,  is  to  state  the 
actual  commission  of  the  ulterior  felony  in  the  place  broken 
and  entered,  not  only  in  .addition  to,  but  as  a  substitute 
for,  the  usual  averment  that  the  intent  was  to  commit  the 
particular  felony  named.  And  always,  in  point  of  proof,  the 
actual  commission  of  the  felony,  if  it  were  actually  committed, 
is  the  very  best  kind  of  evidence  of  the  intent  to  commit  it.^ 

§  149.  Other  Bvidence  of  Intent  —  But  the  prosecutor  is  liot 
confined  to  this  evidence;  for  he  may  introduce  any  other 
pertinent  facts  and  circumstances.  He  is  not  bound  to  pro- 
duce direct  testimony ;  yet,  in  some  way,  taking  the  affirma- 
tive of  the  issue,  he  must  prove  it.^  In  one  case  the  court 
held,  that,  on  a  trial  for  breaking  and  entering  a  dwelling- 
house,  with  the  intent  to  commit  a  rape,  the  government 
may  show  the  effect  produced  by  the  force  on  the  person 
violated.^ 

§  150.  Different  Counts  —  Varying  the  AUegation  of  Intent  — 
The  indictment  may  lay  the  ulterior  intents  differently  in  differ- 
ent counts :  as,  for  instance,  in  one  count  the  intent  stated 
may  be  to  steal  the  goods  of  the  owner  of  the  dwelling-house ; 
and,  in  another,  to  murder  him.^ 

VII.  Some  Further  Points  relating  to  the  Evidence. 

§  151.  Tools  for  Burglary.  —  One  species  of  evidence  is  the 
tools  for  burglary  found  in  the  possession  of  the  defendant. 
There  should  be  preliminary  evidence  of  the  corpuB  delicti^  or 

^  Reg.  V.  Clarke,  1  Car.  &  K.  421.  planation,  grasped  her  ankle,  and  she 

^  Crim.  Law,  II.  §  112-116.  screamed ;  this  was  deemed  to  be  some 

>  Rex  V.  Locost,  J.  Eel.  80.  eyidence  of  an  attempt  to  commit  a 

^  People  V.  Marks,  4  Parker  C.  C.  rape,  such  as  must  be  submitted  bj  the 

158.  court  to  the  jury.    The  State  v.  Boon, 

A  Commonwealth  v.  Doherty,  10  Cush.  18  Ire.  244. 

62.  When  a  man  burglariously  entered  >  Rex  v.  Thompson,  2  East  P.  C. 

a  room  where  a  young  lady  was  sleep-  615,  2  Leach,  4th  ed.  1106,  note. 

ing,  and,  without  any  attempt  at  ex- 
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commission  of  a  burglary,  and  pertinent  circumstances  should 
be  shown  connecting  the  burglary  with  the  prisoner  and  the 
tools.^  Thus,  where  the  next  day  after  the  commission  of  tlie 
burglary  for  which  the  prisoner  was  indicted,  he  was  seen 
under  very  suspicious  circumstances  near  the  place  where  the 
offence  was  committed,  it  was  held  to  be  competent  to  prore 
that  the  implements  used  came  from  his  home.^  And  where 
the  indictment  was  for  breaking  and  entering  the  building  and 
stealing  therein,  it  was  held  that  some  burglarious  tools  and 
implements,  found  together  in  the  possession  of  the  defendant 
^t  the  time  of  his  arrest,  might  be  brought  into  court  and 
exhibited  to  the  jury,  though  only  a  part  of  them  were  adapted 
to  the  commission  of  the  particular  offence.^ 

§  152.  The  Stolen  Gk>odB.  —  Where  the  breaking  and  entry 
are  alleged  to  have  been  with  the  intent  to  steal,  evidence  that 
the  stolen  goods  were  found  on  the  person  of  the  prisbner  or  in 
his  possession  is  pertinent.^  But  the  effect  of  such  evidence 
will  be  considered  under  the  title  Larceny. 

§  153.  ConoluBioxL  —  This  chapter  should  be  studied  in  con- 
nection with  the  chapter  on  tl)e  same  subject  in  the  work  on 
the  Criminal  Law.  Moreover,  the  offence  of  burglary,  with 
the  various  statutory  breakings,  is  closely  connected  with  sev- 
eral other  offences ;  and  an  understanding  of  the  procedure, 
in  respect  to  .each  one  of  them,  is  important  also  in  the  present 
connection. 


BUKIAL.    See  tit.  Sepultubb. 

BURNING  BUILDINGS.    See  tit  Aksox  and  Other  Burnings. 

CARNAL  ABUSE.    See  tit.  Rape  and  the  Like. 

*  People  V,  Winters,  29  Cal.  658.  knowledge  of  the  defendant  and  his 

'  People  V.  Lamed,  3  Seld.  446.    And  counseli  and  no  objection  is  made  until 

see  The  State  v,  Harrold,  88  Misso.  496.  after  verdict,  the  objection  will  be  re- 

'  Commonwealth  v.  Williams,  2  Cash,  garded  as  waived.    The  State  v.  Rand, 

682.    If  the  tools  are,  during  a  recess  83  N.  H.  216. 

of  the  court,  while  the  cause  is  on  trial,  ^  Knickerbocker  v.  People,  43  N.  Y. 

exhibited,  and  their  use  explained  in  177 ;  People  v.  Boujet,  2  Parker  C.  C. 

presence  of  one  of  the  jurors,  with  the  11. 
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CHAPTER  XII. 


CHAMPERTY   AND  MAINTENANCE.^ 


§  154.  Introductory  Views  —  Form  of  Indictment  for  Mainten- 
ance.—  Indictments  for  this  species  of  offence  are,  in  practice, 
almost  never  found.  Its  connection  with  the  civil  department 
of  our  law,  rather  than  its  intrinsic  importance  as  matter  of 
criminal  jurisprudence,  was  the  chief  inducement  to  the  full 
treatment  which  the  author  gave  the  law  of  the  subject  in  the 
work  on  the  Criminal  Law.  The  following  is  the  form  of 
indictment  for  maintenance,  as  given  byChitty:  — 

"  That  A*.  0.,  late  of,  &c.,  on,  &c.,  with  force  and  arms,<  at,  &c.,  aforesaid,  did 
unjustly  and  unlawfullj  maintain  and  uphold  a  certain  suit  wtiich  was  then 
depending  in  the  court  of  our  said  lord  the  king,  before  the  king  himself,  between 
A.  P.,  plaintiff,  and  A.  D.,  defendant,  in  a  plea  of  debt,  on  the  behalf  of  the 
said  A.  F.  against  the  said  A.  D.,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  to  the  manifest  hindrance  and  disturbance  of  jus- 
tice, and  in  contempt,  &c.,  to  the  great  damage  of  the  said  A.  D.,  and  against 
the  peace,  &c."2 

§155.  "Whether  ''against  Form  of  Statute."  —  Chitty  ob- 
serves :  *  "  Maintenance  is  an  offence  at  common  law,*^  and  fur- 
ther prohibited,  on  pain  of  fine  and  imprisonment,  by  1  Edw.  3, 
c.  14."  ^  This  statute,  with  the  other  old  English  statutes  on 
the  subject,  is,  if  in  force  at  all  with  us,  common  law,  and  not 
statutory  law,  here.  There  seems,  therefore,  to  be  no  good 
reason  why,  in  our  States,  the  indictment  should  conclude 
against  the  form  of  the  statute,  unless  there  is  some  State  stat- 
ute on  which  the  indictment  is  drawn.  These  views,  let  it  be 
observed,  spring  out  of  the  reason  of  the  case  merely,  there 
being  no  judicial  decision  upon  the  subject. 

1  For  the  law  relating  to  these  of-        '  2  Chit.  Crim.  Law,  234.     This  is 


fences,  see  Crim.  Law,  II.  §  126  et  seq 
For  forms  of  indictment,  see  2  Chit 
Crim.  Law,  284 ;  Train  &  Heard  Preced 
871 ;  Whart.  Preced.  2d  ed.  pi.  1011 
Rex  V.  Langrish,  1  Trem.  P.  C.  176; 
Rex  V,  Price,  1  Trem.  P.  C.  177.  1  Rich.  2,  c.  4;  82  Hen.  8,  c.  9. 

a  Vol.  L  §  602. 
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substantially  the  same  form  which  is 
given  in  Burn  Just.  tit.  Maintenance. 

*  2  Chit.  Crim.  Law,  234,  note. 

*  2  Hawk.  P.  C.  c.  83,  §  38. 
.  *  Referring  also  to  20  Edw.  8,  c.  4 
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§  156.  VSThether  above  Form  BufBcient  —  There  is  room  to 
question,  on  principle,  the  sufficiency  of  this  form  of  the  indict- 
ment.^ But  it  is  not  deemed  best  to  follow  out  the  matter  with 
a  particular  discussion. 


CHAPTER  Xm. 

CHEATS  AND   FALSE  PRETENCES.^ 

167.  Introdaction. 
158-161.  The  Indictment  for  the  Common-law  Cheat. 
162-186.  The  Indictment  for  the  Statutoiy  Offence. 
187-198.  The  Evidence. 
194-196.  Attempts. 
197,198.  Points  of  Practice. 

§  157.  How  the  Chapter  divided.  —  In  the  work  on  the  Criminal 
Law,  cheats  at  common  law,  and  the  statutory  offence  of  obtain- 
ing goods  by  false  pretences,  were,  for  the  sake  of  perspicuity, 
treated  of  under  two  separate  titles.  But  coming  now  to  the  pro- 
cedure, we  shall  find  it  more  convenient,  and  equally  perspicu- 
ous, to  treat  of  the  two  classes  of  offences  together,  under  one 
title.  Let  us  divide  the  matter  as  follows :  I.  The  Indictment 
for  the  Common-law  Cheat ;  II.  The  Indictment  for  the  Stat- 
utory Offence ;  III.  The  Evidence ;  IV.  Attempts ;  V.  Points 
of  Practice. 

L  The  Indictment  far  the  Commonrtaw  Cheat, 
§  158.  Form  for  Selling  by  False  Scales.  —  Since  the  forms  of 

cheating  are  almost  as  numerous  as  the  forms  of  honesty,  it 
becomes  impossible  to  give  any  one  form  of  the  indictment 
which  can  be  followed  in  all  cases.  Moreover,  it  is  usually 
most  convenient  to  draw  the  indictment  upon  a  statute.  There- 

1  8ee  ante,  1 17  et  seq.  8  Chit.    Crim.   Law,  1000;    Train  & 

<  For  the  law  relating  to  this  titlO)  Heard  Preced.  96 ;  Whart.  Preced.  2d 

see  Crim.  Law,  IL  §  124  et  seq.,  892  ed.  pi.  499  et  seq. 

el  seq.    For  forma  of  indictment,  see 

88 


§  159  SPECIFIC  ISSUES  AND  OFFENCES,  [BOOK  XI. 

fore  there  is  the  less  practical  need  to  see  how  it  should  be 
framed  at  the  common  law.  The  following  is  a  common-law 
indictment  for  selling  by  false  scales :  — 

"  That,  &c.,  on,  &c.,  and  from  thence  until  the  taking  this  inquisition,  A.  B., 
of,  &c.,  shopkeeper,  did  use  and  exercise  the  trade  and  husiness  of  a  shopkeeper, 
and  during  that  time  did  deal  in  the  buying  and  selling  by  weight  of  divers 
goods,  wares,  and  merchandises,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid ;  and  that  the  said  A.  B.,  being  a  person  of  a  wicked  and  depraved 
mind,  and  contriving  and  fraudulently  intending  to  cheat  and  defraud  the  sub- 
jects of  our  said  lord  the  king,  whilst  he  the  said  A.  B.  used  and  exercised  his 
said  trade  and  business,  to  wit,  on  the  said  ^-—  day  of  — ,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  taking  thia  inquisition,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  did  knowingly,  unlawfuUy,  wilfully, 
and  publicly  keep  in  a  certain  shop  there,  wherein  the  said  A.  B.  did  so  as  afore- 
said carry  on  his  said  trade  and  business,  a  certain  false  pair  of  scales  for  the 
weighing  of  goods,  wares,  and  merchandises  by  him  sold  and  disposed  of  in  the 
way  of  his  said  trade  and  business ;  which  said  scales  were  then  and  there,  by 
artful  and  deceitful  ways  and  means,  so  made  and  constructed  as  to  cause  tlie 
goods,  wares^  and  merchandises  weighed  therein  and  sold  by  the  said  A.  B.  as 
aforesaid,  to  appear  of  much  greater  weight  than  the  real  and  true  weight 
thereof,  to  wit,  by  one-eighth  part  of  such  apparent  weight ;  and  that  the  said 
A.  B.,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said (he  the  said  A.  B.  then  and  there  well  knowing  the  said  scales  to  be  false  as 
aforesaid),  did  knowingly,  wilfully,  and  fraudulently  sell  and  utter  to  one  C.  D., 
a  subject  of  our  said  lord  the  king,  certain  goods  in  the  way  of  the  said  trade, 
of  him  the  said  A.  B.,  to  wit,  a'  large  quantity  of  sugar,  weighed  in  and  by  the 
said  false  scales,  as  and  for  twenty  pounds'  weight  of  sugar,  whereas  in  truth  and 
in  fact  the  weight  of  the  said  sugar  so  sold  and  falsely  weighed  as  aforesaid  was 
short  and  deficient  of  the  said  weight  of  twenty  pounds,  to  wit,  by  one-eighth 
part  of  the  said  weight  of  twenty  pounds,  to  wit,  at  the  parish  aforesaid,  in  the 
county  aforesaid ;  to  the  great  damage  of  the  said  C.  D.,  to  the  evil  example  of 
all  others,  and  against  the  peace  of  our  lord  the  king,  his  crown,  and  dignity."  ^ 

§  159.  How  Specific  the  Indictment  rnuBt  be  —  "Divers  Quan- 
tities"—  "Divers  Liege  Subjects"  —  False  "Weights.  —  There  is 
some  room  for  doubt  as  to  how  specific  such  an  indictment  as 
this  must  be.  In  one  case,  which  was  an  indictment  for  selling 
beer  without  paying  the  duty ;  and  not,  therefore,  precisely 
like  the  case  of  a  cheat  by  false  weights ;  the  charge  was,  in 
general  terms,  that  the  defendant  sold  divers  quantities  of  the 
beer  to  divers  liege  subjects  of  the  king.  And  it  was  held, 
"  that  diversas  qiuirUUatea  is  too  general,  and  the  court  cannot 
form  a  judgment  in  what  degree  to  punish  him."     But  it  was 

^  Matthews  Crim.  Law,  472.    See    lar  in  form,  Archb.  Crim.  PL  &  Ev. 
also,  for  an  indictment  somewhat  simi-    10th  Lond.  ed.  296. 
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also  held,  that  the  indictment  was  not  objectionable  by  reason 
of  the  general  way  in  which  it  mentioned  tlie  persons  to  whom 
the  beer  was  sold.  ^^  The  informer  may  not  know  the  name  of 
the  person ;  .  .  .  •  indictment  for  the  murder  of  a  person 
unknown  is  good."*  In  Tennessee  it  is  held,  under  the  stat- 
ute against  selUng  by  false  weights,  that  the  indictment  must 
specify  the  person  to  whom  the  sale  was  made ;  the  allegation, 
"  to  divers  persons,"  not  being  sufficient.^  And  the  learned 
judge  added :  '^  Whether  a  party  would  be  indictable  for  selling 
by  other  false  weights  than  those  mentioned  in  the  statute,  and, 
consequently,  whether  the  particular  false  weight  used  in  the 
fraudulent  sale  should  not  be  described  and  set  forth  in  the 
indictment,  it  is  not  necessary  to  decide."  ^ 

§  160.  "Common  Cheat"  —  An  information,  alleging,  in  gen- 
eral terms,  that  tlie  defendant  is  a  common  cheat,  has  been 
held  insufficient,  where  it  does  not  specify  any  acts  of 
cheating.^ 

§  161.  Allegation  and  Proof  to  correspond  —  Contract.  —  An 
indictment  for  a  cheat,  like  any  other  indictment,  sliould  so  set 
out  the  offence  as  to  avoid  a  variance  between  the  allegation 
and  proof.  And  when  it  alleged  a  cheating  in  an  executed 
contract,  and  the  contract  proved  was  executory,  and  abandoned 
before  consummation,  the  variance  was  held  to  be  fatal.^ 

II.   The  Indietment  for  the  Statutory  Offence. 

§  162.  F6rm.  —  Archbold  gives  us  the  following  form  of^ 
indictment  on  Stat.  7  A  8  Geo.  4,  c.  29,  §  63 :  ^ — 

"  That  J.  S.,  of,  Ac.,  at,  Ac.,  unlawfully,  knowingly,  and  designedly  did  falsely 
pretend  to  one  J.  N.  [that  the  taid  J.  S.  then  was  the  servant  of  one  K.  O.yOf  St. 
Paui*s  ChurrJi^rd,  in  the  dty  of  London,  tailor  {the  said  K.  0.  then  and  long 
be/ore  being  icell  known  to  the  said  J.  N.,  and  a  customer  of  the  said  J.  N.  in  his 
businesM  and  way  of  trade  as  a  wooUen-draper),  and  that  the  said  J,  S.  was  then 
sent  by  the  said  K.  0.  to  the  said  J.  N.  for  five  yards  of  superfine  woollen 
doth] ;  by  means  of  which  said  £Ufe  pretences,  the  said  J.  S.  did  then  and 

^  Rex  V,  Gibbs,  1  Stra.  497,  8  Mod.  «  The  State  v.  Johnson,  1  D.  Chip. 

68.    See  Vol.  1. 1  645-658.  129. 

<  The  State  v.  Woodson,  6  Humph.  6  The   State   v,   Corbett,  1  Jones, 

55.    And  see  People  v.  Fish,  4  Parker  N.  C.  264. 

C.  C.  206.  *  See,  for  this  statute,  Crim.  Law, 

s  The    State    v.   Woodson,   supra,  n.  §  894. 
opinion  by  Green,  J. 
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there  unlawfully  obtain  from  the  said  J.  N.  fire  yards  of  superfine  woollen 
cloth  of  the  value  of  five  pounds,  of  the  goods  ('any  chattel,  money,  or 
yaluable  security ')  of  the  said  J.  N.,  with  intent  then  and  there  to  cheat  and  de- 
firaud  him  the  said  J.  N.  of  the  same ;  whereas  in  truth  and  in  fact  [the  aaidJ.  S, 
W€U  not  then  the  servant  of  the  said  K,  0,;  and  wherebs  in  truth  and  in  /act  the  said 
J,  S,  was  not  then  or  at  any  other  time  sent  hy  the  said  K.O.to  the  said  J.  N,  for  the 
said  clothf  or  for  any  cloth  whatsoever] ;  to  the  great  damage  and  deception  of  the 
said  J.  N.,  to  the  evil  example  of  all  others  in  the  like  case  offending,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lady  the  queen,  her  crown,  and  dignity."  ^ 

§  163.  Following  statutory  "WordB — Telonlously"  for  "falsely." 

—  The  reader  should  constantly  bear  in  mind,  that  the  indict- 
ment which  we  are  considering  under  this  sub- title  is  always 
drawn  upon  a  statute ;  that  the  statutes  are  numerous,  and 
their  terms  are  not  always  uniform ;  and,  therefore,  that  the 
general  directions  here  given  must  be  compared  with  the  partic- 
ular statute,  before  they  are  accepted  as  absolutely  reliable. 
For  example,  the  statute  on  which  the  foregoing  indiclment 
is  drawn  has  the  words,  "  if  any  person  shall,  by  any  false 
pretence,  obtain,"  &c. ;  and  an  indictment  alleging  that  the 
defendant  "  unlawfully,  knowingly,  and  designedly  did  feloni- 
ovAly  pretend,"  Ac,  was  held  to  be  defective  in  not  conforming 
to  the  statutory  terms.^  .But  such  an  indictment  might  be 
good  under  a  statute  worded  differently.^ 

§  164.  Course  of  the  Discussion.  —  Presuming,  now,  that  the 
reader  has  in  his  mind  the  various  general  doctrines  relating 
to  indictments  upon  statutes,  as  explained  in  the  first  volume, 
let  us  direct  attention  to  some  of  those  particular  applications 
of  doctrines  which  concern  the  present  sub-title :  — 

§  165.  First.  The  Indictment  must  specify  the  Pretences :  — 
The  "Words  "False  Pretences"  not  sufBcient — It  is  not  suffi- 
cient, even  as  the  question  presents  itself  on  writ  of  error,  if  it 
charges  simply  that  the  money  or  other  thing  was  obtained  by 
means  of  "  false  pretences,"  which  are  the  statutory  words ; 
the  allegation  must  be  expanded  beyond  the  terms  of  the 
statute,  and  state  what  the  pretences  yrere.^ 

^  Archb.  Crim.  PI.  &  Ev.  10th  Lond.  Leach,  4th  ed.  487 ;  Kez  v.  Munoes, 

ed.  289.  7  Mod.  815,  2  Stra.  1127 ;  Burrow  v. 

a  Rex  V.  Walker,  6  Car.  &  P.  657.  The  State,  7  Eng.   65 ;    Glackan  w, 

s  See  post,  §  179.  Commonwealth,  8  Met.  K7.  282. 
«  Rex  V.  Mason,  2  T.  R.  681,  1 
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§166.  State  Partioular  Pretence — How — Esdetlng  Fact — In 

applying  this  doctrine  to  the  actual  structure  of  the  indictment, 
we  should  remember  that  there  are  two  points  to  be  considered, 
—  the  one  concerns  th6  suflSciency  of  the  pretence  itself,  in 
matter  of  law ;  the  other,  the  sufficiency  of  the  setting  out  of 
the  pretence,  in  matter  of  criminal  pleading.  The  former  was 
considered  in  the  work  on  the  Criminal  Law ;  ^  the  latter  is  for 
the  present  place.  The  leading  doctrine  to  be  considered  here 
is,  that  the  indictment  must  state  the  particular  pretence 
clearly,  and  with  certainty  and  precision.  When,  therefore, 
the  pretence,  which  was  made  by  the  defendants  Lewis  Hen- 
shaw  and  John  Clark,  "  to  one  Henrietta  Pond,  who  then  lived 
at  one  Madame  Temple's,  and  acted  as  her  representative,"  was 
alleged  to  be,  *^  that  the  said  John  Clark  had  come  down  from 
London  to  the  residence  of  the  said  Lewis  Henshaw,  and  that 
the  said  Henrietta  Pond  was  to  give  him  10«.,  and  that  the  said 
Madame  Temple  was  going  to  allow  the  said  Jolm  Clark  10s,  a 
week  for  the  benefit  of  his  health,"  it  was  held  by  the  majority 
of  the  English  judges,  that  this  did  not  contain  a  sufficiently 
distinct  and  complete  representation  of  an  existing  fact.  ''  The 
inference,"  said  Pollock,  C.  B.  "  that  there  was  such  a  false 
pretence,  may  undoubtedly  be  drawn  from  the  allegations  made 
in  the  indictment.  But  that  is  not  enough."  If  the  state- 
ment had  been,  that  Temple  desired  Pond  to  give  Clark  10«. 
of  the  moneys  of  the  former,  it  would  plainly  have  been 
sufficient.' 

§167.  A— nmlng  to  be  an  Officer.  —  So,  where  the  statute 
made  punishable  any  person  who  ''shall  falsely  assume  or 
pretend  to  be  a  justice  of  the  peace,  sheriff,  deputy  sheriflf, 
coroner,  or  constable,  and  shall  take  upon  himself  to  act  as 
such,"  it  was  held  in  Massachusetts  to  be  necessary  for  the 
indictment  against  one  assuming  the  office  of  sheriff  to  allege 
that  he  falsely  assumed  and  pretended  to  be,  and  took  upon 
himself  to  act  as,  a  sheriff  of  this  Commonwealth.  ''  He  can- 
not," said  Cushing,  J.  "  exercise  official  authority  as  such 
officer,  unless  commissioned  according  to  its  laws.  Of  course, 
to  pretend  such  authority  he  must  assume  to  be  an  officer  of 

1  Crim.  Law,  II.  f  897-486.  '  Reg.  v.  Henshaw,  1  Leigh  &  C. 

444,449. 
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this  Commonwealth.  This  qualification  being  of  the  essence, 
it  must  be  averred  in  the  indictment."  ^  This  case  furnishes 
a  good  general  illustration  of  the  principle ;  though  probably 
most  courts  would  hold,  that,  if  the  indictment  charges  a  person 
with  having  assumed  to  act  in  a  particular  office,  the  charge, 
ex  VI  termini,  refers  to  the  office  as  known  in  the  country  or 
State  where  the  offence  took  place,  and  as-  defined  by  the  laws 
there  prevailing. 

§  168.  Secondly.  2%e  Indictment  must  negative  the  Pre- 
tences :  — 

Form  of  the  Negative  Averment  —  It  is  usual  to  say,  as  in  the 

form  extracted  from  Archbold,  that  the  defendant  "  falsely " 
pretended ;  and  this  seems  to  be  important,  though,  perhaps, 
not  always  strictly  necessary,  in  compliance  with  the  principle 
which  requires  the  statutory  terms  to  be  pursued.  Under  the 
English  Statute  80  Geo.  2,  c.  24,  §  1,  now  repealed,  the  words 
of  which  were,  '^  knowingly  and  designedly,  by  false  pretence 
or  pretences,"  &c.,^  it  was  held  to  be  sufficient  to  allege  that 
the  defendant  unlawfully,  knowingly,  and  designedly  pretended 
so  and  so,  by  means  of  which  said  false  pretences  he  obtained 
the  money ;  then  negativing  such  pretences  to  be  true ;  though 
it  were  not  in  terms  set  out  that  he  falsely  pretended,  &c. 
Moreover,  it  seems,  it  would  have  been  sufficient  to  allege  that 
he  obtained  the  money  by  such  and  such  pretences,  averring 
such  pretences  to  be  false.^  But,  be  this  as  it  may,  no  such 
matter,  however  closely  it  may  follow  the  statute,  will  dispense 
with  the  necessity  of  an  independent  averment  that  the  pre- 
tences were  false.  In  other  words,  the  pretences  must  be 
negatived  by  distinct  averment.^ 

§  169.  More  Pretences  than  One  —  Part  negatived.  —  Yet  if  the 
indictment  sets  out  more  pretences  than  one,  and  a  part  of 
these  pretences  are  not  sufficiently  negatived,  while  others  of 
them  are,  then,  if  those  which  are  negatived  cover  all  the 

1  Commonwealth    v,    V7olcott,    10  26;  Reg.  v.  Henderson,  2  Moody,  192; 

CuBh.  61,  68.  Beg.  v.  Bowen,  18  Q.  B.  790. 

*  See,forthi8statute,  Crim.  Law,n.  ♦  Rex  v.  Perrott,  2  M.  &  S.  879; 

§898.  People   v.    Haynes,    11    Wend.    667; 

s  Rex  V.  Airey,  2  East,  80,  2  East,  Amos    v.    The    State,    10    Hmnph. 

P.  C.  881.    And  see  Rex  v.  Fuller,  1  117. 
B.  &  P.  180;  Rex  v.  Howarth,  8  Stark. 
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requirements  of  the  law,  the  rest  may  be  rejected  as  surplus- 
age, and  the  indictment  will  be  held  good.^ 

§  170.  Thirdly.  The  Indictment  need  not  set  forth  all  the  Pre- 
tences which  were  actually/  used :  — 

The  Rnie. —  It  is  sufficient  if  it  alleges  so  much  of  them  as 
may  be  necessary  to  constitute  the  statutory  offence.^ 
.    §  171.  Fourthly.   The  Proof  need  not  cover  all:  — 

Tbe  Rule.  —  If  it  establishes  so  much  or  so  many  of  the  false 
pretences  as  constitute  an  offence,  this  is  sufficient.^ 

§  172.  Fifthly.  The  Indictment  must  allege  that  the  defend- 
ant knew  the  Pretences  to  be  false :  — 

mustratioiL — Tliis  allegation  is  necessary  upon  the  general 
principles  of  the  law,  in  order  to  show  an  offence,  even  though 
the  statute  does  not  contain  the  word  "  knowingly."  Thus  an 
indictment  on  the  English  Statute  7  &  8  Geo.  4,  c.  29,  §  53, 
charged,  that  the  defendant  unlawfully  did  falsely  pretend  to 
C.  S.  that  a  certain  paper-writing  which  he  produced  to  C.  S. 
was  a  good  51.  Ledbury  Bank  note,  by  means  whereof  he  unlaw- 
fully obtained  money  from  C.  S.,  with  intent  to  cheat  and 
defraud  him  of  the  same :  whereas,  in  truth  and  in  fact,  the 
paper-writing  was  not  a  good  5/.  note  of  the  Ledbury  Bank ; 
and  this  was  held  to  be  insufficient,  because  it  did  not  charge, 
that  the  defendant  knew  it  was  not  a  good  5/.  note  of  the  Led- 
bury Bank,  neither  was  the  omission  supplied  by  the  allegation 
of  the  intent  to  defraud.  Counsel  for  the  prosecution  urged 
*^  that  this  indictment  will  be  at  all  events  good  after  verdict, 
as  it  pursues  the  terms  of  the  Statute  7  &  8  Geo.  4,  c.  29,  §  53, 
which  omits  the  word  'knowingly,'  which  was  contained  in 
the  earlier  Statute  30  Geo.  2,  c.  24,  which  is  now  repealed." 
But  Wightman,  J.  said :  ''  I  think  this  indictment  is  bad. 
The  jury  might  find  the  defendant  guilty  on  this  indictment, 
although  it  was  not  proved  that  the  defendant  knew  that 
the  instrument  was  not  such  as  he  stated  it  to  be;  and,  as 
tbe  prosecutor  was  deceived  by  the  instrument,  so  might  the 

i  Ck>mmonweaIth  v.  Morrill,  8  Cush.  '  Rex  v.   Hill,  Rugs.   &  'Rj.   190; 

571 ;   The  State  v.  Smith,  8  Blackf.  Britt  v.  The  State,  9  Hutnph.  81 ;  Peo- 

489 ;  Skiff  v.  People,  2  Parker  C.  C.  pie  v.  Haynes,  U  Wend.  546,  548;  The 

189.   See  Britt  v.  The  State,  9  Humph.  State  v.  Dunlap,  24  Maine,  77 ;  The 

81.  State  V.  Mills,  17  Maine,  211 ;  Crim. 

>  Cowen  V,  People,  14  HI.  848.  Law,  II.  |  899. 
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defendant  be,  and  the  defect  is  not  aided  by  the  statement  of 
the  intent/'  ^ 

§  173.  Sixthly.  The  Indictment  must  state  what  was  obtained^ 
and  from  whom :  — 

Ownership  —  Bailee  —  Not  all  the  Property.  —  Thus,  it  must 

allege  the  ownership  of  the  property,^  unless  there  is  some  legal 
excuse,  stated  in  the  indictment,  for  omitting  the  averment.^. 
But  where  it  appeared  on  the  proofs,  that  the  money  belonged 
to  another,  yet  was  in  the  custody  of  the  prosecutor  as  bailee, 
this  was  held  to  be  sufficient.^  The  indictment  need  not  men- 
tion all  the  property  which,  in  fact,  was  obtained,  any  more 
than  it  need  allege  all  the  pretences  which  were  used.* 

§  174.  Whether  Person  aUeged  to  be  Owner  must  be  the 
One  aUeged  to  have  been  defrauded.  —  There  seems. to  be  some 
intimation  in  the  books,  that  the  indictment  must  state  the 
property  in  the  goods  to  be  in  the  same  person  whom  it  alleges 
also  to  be  defrauded.^  But  it  is  probable, ,  that,  though  the 
facts  of  cases  are  generally  so,  and  the  indictment  should  fol- 
low the  facts ;  yet  the  offence  may  be  legally  committed  under 
other  circumstances,^  to  which,  therefore,  the  allegations  in  the 
indictment  must  correspond.  But  where  the  allegation  was, 
that  the  money  was  obtained  from  the  son,  and  it  belonged  to 
the  father,  yet  it  did  not  show  how  it  belonged  to  him,  this  was 
held  to  be  insufficient.® 

§  175.  Seventhly.  Tlie  Indictment  must  connect  the  Pre- 
tences used  with  the  Accomplished  Fraud:  — 

1  Keg.  V.  Philpotts,  1  Car.  &  K.  112.  ?  Crim.  Law,  IT.  §  448;  Common- 

To  the  like  effect  see  The  State  v.  wealth  v.  Call,  21  Pick.  515. 

Wilson,  2  Mill,  136  ;  Reg.  v.  Keigh-  ^  People  v.  Krummer,  4  Parker  C.  C. 

ley,  Dears.  &  B.  145,  7  Cox  C.  C.  217,  217.    The  money  of  a  benefit  society, 

20  Eng.  L.  &  Eq.  546.  whose  rules  were  not  enrolled,  was  kept 

3  Still  V.  Reg.  1  Ellis  &  B.  558,  in  a  box,  of  which  E,  one  of  the  stew- 
Dears.  182,  16  Eng.  L.  &  Eq.  876;  ards,  and  two  others  had  keys.  The 
Reg.  17.  Keiirick,  Dav.  &  M.  208,  5  prisoner,  on  the  false  pretence  that  his 
Q.  B.  49 ;  The  State  v.  Smith,  8  Blackf.  wife  was  dead,  which  pretence  he  made 
489 ;  Reg.  v.  Martin,  3  Nev.  &  P.  472,  to  the  clerk  of  the  society  in  the  hear- 
8  A.  &  E.  481.  ing  of  £,  obtained  from  the  hands  of 

>  The   ^tate    v.   Lathrop,    15   Vt.  E  out  of  the  box  61,    And  it  was  held, 

279.  that,  in  an  indictment,  the  pretence 

4  Britt  V.  The  State,  9  Humph.  81.  might  be  laid  as  made  to  E,  and  the 
'  People  V.  Parish,  4  Denio,  158.  money,  the  property  of  "E  and  oth- 
*  Thomson  v.  People,  24  HI.  60.  ers,"  obtained*  from  E.    Reg.  v.  Dent, 

1  Car.  &  K.  249. 

90 


CHAP.  XIII.]  CHEATS   AND   FALSE  PRETENCES.  §  177 

How.  —  The  doctrine,  otherwise  expressed,  is,  that  the  thing 
obtained  must  appear  in  allegation  to  have  been  obtained  by 
means  of  the  pretences ;  for,  unless  it  was  so  in  fact,  the  stat- 
utory crime  could  not  have  been  committed,  though  the  com- 
plaining person  had,  of  his  own  folly,  or  moved  by  something 
other  than  the  pretences,  parted  with  the  thing.^ 

§  176.  Terms  of  the  Statutes  —  How  the  Connection  made  to 

appear.  —  Moreover,  the  terms  of  the  s^tutes,  which,  of  course, 
must  bo  followed  in  the  allegation,  require  that  the  property  5a 
obtained  by  the  false  pretences  employed  ; '  therefore  this  part 
of  the  statute  must  be  answered  by  its  corresponding  allegation 
in  the  indictment.  And  the  allegation  must  be  sufficiently 
expanded  to  make  the  transaction  duly  appear.  Thus,  in 
an  Indiana  case,  "  the  pretence  alleged  is,"  said  the  court, 
"  that  Johnson  presented  and  offered  to  one  William  H.  Nich- 
olson some  of  Hamer's  checks,  calling  for,  in  the  aggregate, 
seventeen  dollars,  and  represented  to  him  that  they  were  good, 
and  of  nearly  par  value,  when  they  were  not  good  and  of  such 
value,  <&c. ;  and  by  means  of  such  pretence  obtained  a  set  of 
harness,  &c.  It  is  nowhere  averred  that  the  checks  were  deliv- 
ered to  Nicholson,  or  that  they  were  received  by  him  in  pay- 
ment of  the  harness.  It  seems  to  us,  that,  in  a  case  like  the 
present,  there  should  have  been  such  an  averment."  And  for 
the  want  of  this  av.erment  the  indictment  was  4ield  to  be  ill.' 
The  connection  between  the  making  of  the  pretences  and  the 
obtaining  of  the  goods  must  duly  appear  in  the  allegations.^ 
According  to  a  case  in  Maine,  the  indictment  should  set  forth 
the  sale  or  exchange  of  the  property,  and  aver  that  the  pre- 
tences were  made  with  a  view  to  effect  such  sale  or  exchange, 
and,  by  reason  thereof,  the  party  was  induced  to  part  with  his 
property.* 
§  177.  Eighthly.  The  Value  of  the  Property:  — 
As  it  aflfoots  the  Punishment,  or    not  —  Whether  the  value 


>  Enden  v.  People,  20  Mich.  288.  An  allegation  that  the  prosecutor  was 

And  see  Reg.  v.  Martin,  Law  Rep.  induced  to  part  with  his  property,  relj- 

1  C.  C.  66.  ing    on    the  false   representations,  is 

s  Crim.  Law,  IL  §  487.  absolutely  indispensable.     The  State 

s  Johnson  v.  The  Sute,  11  Lid.  481,  v.  Green,  7  V^is.  676. 

482.  6  The  State  v.  Philbrick,  81  Maine. 

«  The  State  v,  Onria,  18  Lid.  669.  401. 
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of  the  property  must  be  stated  in  the  indictment  depends  upon 
the  law  which  fixes  the  punishment  In  every  case,  for  every 
offence,  whatever  enters  into  the  question  of  the  punishment 
must,  as  we  have  seen,  be  alleged  in  the  indictment^  In  a 
New  York  case,  it  was  held  that  the  value  need  not  be  alleged ; 
Welles,  J.  observing,  —  "  The  statute  under  which  the  indict- 
ment was  found  does  not  require  that  the  property  obtained 
should  be  of  any  particular  value  ;  the  words  are  *  any  money, 
personal  property,  or  valuable  thing.' "  ^  But  in  New  Hamp- 
shire, on  a  prosecution  for  the  sale  of  mortgaged  property  con- 
trary to  the  provisions  of  the  statute,  —  where,  of  course,  the 
same  rule  applies  as,  under  like  circumstances,  would  prevail 
in  the  case  of  goods  obtained  by  false  pretences,  —  the  indict- 
ment must  state  what  was  the  value  of  the  property  sold  at  the 
time  of  the  sale,  and  the  finding  of  the  jury  must  cover  this 
part  of  the  allegation.  The  reason  is,  that,  as  expressed  by  the 
court,  "  by  the  express  terms  of  the  statute,  the  amount  of  the 
fine  to  be  imposed  on  the  respondent,  if  convicted,  depends  on 
the  value  of  the  colt  when  sold."  ' 

§  178.  Ninthly.  The  Indictment  need  not  contain  the  Uxact 
Words  of  the  Pretence :  — 

How  —  Tenor  —  CoUoqniuixL  —  The  familiar  rule,  that,  in  ac- 
tions for  slander,  and  indictments  for  libel,  forgery,  and  the 
like,  the  exact  Vords  spoken  or  written  must  be  set  out  accord- 
ing to  their  tenor,  does  not  apply  in  these  cases.  The  sub- 
stance and  true  meaning  of  the  pretence  should  be  given  and 
proved.  Also,  the  doctrine  of  colloquium^  and  the  like,  familiar 
in  the  class  of  cases  thus  mentioned,  has  no  place  in  these  false 
pretence  cases.* 

§  179.  Tenthly.  The  Particular  Terms  of  the  Statute  must 
be  followed:^  — 

• 

^  Vol.  I.  {  77  et  8eq.,  688-542.  ment.    Said  the  court:  "As  it  was  not 

>  People  V.  Stetson,  4  Barb.  161, 168.  necessary  to  prove  the  value  of  the  de- 

In  Maine,  A  was  indicted  for  obtaining  fendant's  mare,  the  law  did  not  require 

the  horse  of  B  by  the  false  pretence  that  it  to  be  stated."    The  State  v.  Dorr,  88 

a  mare,  which  he  exchanged  therefor,  Maine,  498. 

was  his  own,  and  was  unencumbered;        '  The  State  v.  Ladd,  82 N.  H.  110. 

and  the  indictment  did  not  allege  that       ^  The  State  v.  Call,  48  N.  H.  126  ; 

the  mare  was  of  any  value.  And  it  was  The  State  v.  Vanderbilt,  8  Dutcher,  328. 

held,  after  conviction,  that  this  was  not       »  Respublica  v.  Tryer,  8  Yeates,  461 ; 

A  sufficient  ground  for  an  arrest  of  judg-  The  State  v»  Williams,  8  Texas,  266. 
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Gkeneral  View.  —  This  matter  has  been  already  somewhat 
considered.^  And  the  discussions  in  the  first  volume  relative 
to  indictments  upon  statutes  will  help  us  in  the  present  con- 
nection. The  indictment  should  conform  to  the  particular 
terms  of  the  statute,  on  the  one  hand ;  and,  on  the  other  hand,  - 
it  should  contain  such  expansions  beyond  the  terms  as  the 
rules  of  good  pleading  demand. 

§  180.  lUustratioiis.  —  Thus,  in  Massachusetts,  an  indictment 
upon  the  statute  for  obtaining  money,  goods,  or  other  property, 
by  any  false  pretence,  with  intent  to  defraud,  must  set  forth  all 
the  material  facts  and  circumstances  which  the  prosecutor 
would  be  bound  to  prove  in  order  to  procure  a  conviction.  The 
indictment  is  insufficient  if  it  merely  alleges,  that  the  defend- 
ant, intending  to  cheat  and  defraud  A  of  his  money  and  prop- 
erty, designedly  and  knowingly  did  falsely  pretend  to  A  that 
a  watch  which  the  defendant  had  was  a  gold  watch,  by  means 
whereof  the  defendant  did  designedly  and  knowingly  obtain 
from  A  thirty-five  dollars,  with  intent  to  cheat  and  defraud 
him  of  the  same;  whereas,  in  truth,  the  said  watch  was  not, 
and  the  defendant  knew  that  it  was  not,  a  gold  watch.  Said 
Dewey,  J. :  "  The  indictment  does  not  allege  any  bargain,  nor 
any  eolloquium  as  to  a  bargain,  for  a  watch ;  nor  any  proposi- 
tion of  Blake  to  buy,  or  of  the  defendant  to  sell,  a  watch ;  nor 
any  delivery  of  the  watch,  as  to  which  the  false  pretences  were 
made,  into  the  possession  of  Blake,  as  a  consideration  for  the 
money  he  paid  the  defendant.  It  seems  also,  that,  when 
money  or  other  property  is  obtained  by  a  sale  or  exchange  of 
proi)erty,  effected  by  means  of  false  pretences,  such  sale  or 
exchange  ought  to  be  set  forth  in  the  indictment,  and  that  the 
false  pretences  should  be  alleged  to  have  been  made  with  a 
view  to  effect  such  sale  or  exchange,  and  that  by  reason  thereof 
the  party  was  induced  to  buy  or  exchange,  as  the  case 
may  be."' 

§  181.  Contiiiued  — "  FeloniouBly."  —  Where,  in  Tennessee, 
the  words  of  the  statute  were  ^^  feloniously  "  obtain,  &c.,  it  was 

1  Aote,  §  163,  164.  Commonwealth    v.  Lannan,  1  Allen, 

>  Commonwealth  v.  Strain,  10  Met.    690 ;    Commonwealth    v.  Gk)ddard,   4 
621, 628.    And  see,  to  the  like  effect,    Allen,  812. 
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held  to  be  jiecessary  for  the  indictment  to  charge,  that  the 
goods  were  obtained  "  feloniously."  ^ 

§  182.  "  "With  Intent  to  cheat,"  Ac.  —  The  reader  has  observed, 
that,  in  the  form  which  we  have  extracted  from  Archbold,  are 
the  words,  ^'  with  intent  then  and  there  to  cheat  and  defraud 
him  the  said  J.  N.  of  the  same."  ^  But  in  Vermont  it  was  held, 
that,  under  the  statute  of  the  State,  words  like  these  were 
unnecessary.  Said  CoUamer,  J. :  "  Our  statute,  on  which  this 
indictment  is  founded,  says  nothing  about  intent;  the  30th 
Geo.  2  makes  that  part  of  the  definition  of  the  offence.  Hence 
such  an  allegation  might  be  necessary  in  England  and  not 
here."'  So,  in  Tennessee,  under  the  statute  of  1842,  an 
indictment  pursuing  the  words  of  the  statute  is  good ;  and  it 
need  not  allege,  what  the  statute  does  not  set  down  as  pertain- 
ing to  the  offence,  that  the  defendant  obtained  the  money  and 
goods  with  the  intent  to  steal  them."*  Where  the  intent  to 
defraud  is  necessary  to  be  alleged,  proof  of  a  false  representa- 
tion warrants  the  inference  of  the  existence  of  this  intent.^ 

§183.  Eleventhly.  The  Allegation  should  be  such  that,  on  the 
Hearing  J  no  Variance  will  appear  between  it  and  the  Proofs :  — 

The  Gkeneral  Doctrine  — Variance  — "Written  Infitruments.  —  No 

complete  directions  could  be  given  under  this  head,  without 
entering  somewhat  minutely  into  the  very  considerable  title  of 
the  law  which  relates  to  the  doctrine  of  variance.*  In  general, 
written  instruments  need  not  be  set  out  in  this  class  of  indict- 
ments. Thus,  in  an  indictment  for  passing  to  a  person,  unable 
to  read,  a  ^^  flash  note  "  as  a  note  of  the  Bank  of  England,  the 
terms  of  the  flash  note  need  not  be  set  out.  But  the  indict- 
ment is  sufficient  if  it  simply  charges,  that  A  unlawfully  did 
falsely  pretend  that  a  certain  printed  paper  was  a  good  and 
valid  promissory  note,  &C.''  But  even  within  this  rule  there 
may  be  a  variance,  ^nd  it  should  be  avoided.  Thus  an  indict- 
ment alleged,  that  the  defendant  falsely  and  knowingly  pre- 

1  The  State  i;.  Tate,  6  Humph.  424 ;        «  Jim  v.  The  State,  8  Humph.  608. 
The  State  v.  Johnson,  6  Humph.  426,        ^  People  v.  Herrick,  13  Wend.  87. 
note.    Compare  this  with  ante,  §  168.  >  Vol.  I.  §  477  et  seq. 

2  See,  also,  O'Connor  v.  The  State,        7  Reg.  v.  Coulson,  1  Den.  C.  C.  692, 
80  Ala.  9.'  Temp.  &  M.  882,  4  Cox  C.  C.  227, 

*  The  State  v.  Bacon,  7  Vt  219,  222.    Eng.  L.  &  £q.  560. 
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tended  and  represented  to  P.,  that  a  certain  paper-writing,  in 
the  form  of  a  bank  bill,  was  a  good  negotiable  note  and  bank 
bill,  and  security  for  the  payment  of  five  dollars;  that  P., 
believing  such  pretence  and  representation,  was  thereby  induced 
to  deliver,  and  did  deliver,  to  the  defendant  certain  goods,  and 
certain  good  bank  bills  and  current  coins,  in  exchange  for  said 
paper-writing;  and  that  the  defendant  thereupon  delivered 
said  paper-writing  to  P.  as  a  good  negotiable  note  and  bank  bill, 
and  security  for  five  dollars ;  whereas  said  paper-writing  was 
not  a  good  negotiable  note  and  bank  bill,  and  security  for  five 
dollars,  as  the  defendant  then  well  knew,  &c.  And  it  was  held, 
that  the  indictment  did  not  describe  a  genuine  note  of  a  worth- 
less bank,  but  a  counterfeit  one  of  a  real  bank,  or  a  note  pur- 
porting to  be  of  some  bank  which  had  no  existence ;  therefore, 
that  the  allegation  was  not  sustained  by  proof  of  a  paper-writing, 
which  was  the  genuine  bill  of  a  bank  that  had  ceased  to  redeem 
its  bills.i 

§  184.  ZUoBtrationa  of  Variance,  oontinuecL — Again,  a  pretence, 
by  the  prisoner,  '*  that  he  had  in  Macon  seven  thousand  dol- 
lars," is  materially  variant  from  a  pretence  "  that  he  had  seven 
dollars  less  than  seven  thousand  in  a  bank  in  Macon  "  ;  and, 
if  the  one  is  alleged  and  the  other  proved,  the  variance  will  be 
fatal.  Of  this  matter,  Biice,  C.  J.  observed :  "  There  are  cases 
in  which  it  is  not  necessary  to  prove  the  whole  of  the  pretence 
charged ;  as,  where  the  part  proved  is  a  separate  and  inde- 
pendent pretence,  and  sufficient  in  point  of  law,  or  where  the 
part  in  which  the  variance  between  the  allegation  and  proof 
occurs,  may  be  rejected  as  surplusage.  But  in  a  case  like  the 
present,  where  only  a  single  pretence,  not  susceptible  of  divi- 
sion into  separate  or  independent  pretences,  is  stated,  any  ma- 
terial variance  between  the  pretence  alleged  and  that  proved  is 
fatal  to  the  prosecution."  ^  And  where  the. indictment  alleged, 
that  the  moi)ey  obtained  was  the  prosecutor's,  but  the  evidence 
showed  that  it  belonged  to  his  servant,  who  was  afterward  re- 
imbursed by  the  prosecutor,  the*  variance  was  held  to  be  fatal.^ 

1  Commonwealth  v.  Stone,  4  Met.  48.  J.  B.  and  others,  to  defraud  the  said 

'  O'Connor  v.  The  State,  80  Ala.  9.  J.  B.  and  others  of  certain  goods,  the 

>  Rex  V.  Douglass,  1  Camp.  212.   An  property  of  the  said  J.  B.  and  others. 

indictment  charged  the  prisoner  with  On  the  trial  it  was  proved,  that  the 

attempting,  by  false  pretences  made  to  prisoner  made  the  false  pretence  set 
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§  185.  Twelfthly.  Alleging  a  Larceny :  — 

How  in  Virginia.  —  The  Statute  of  Yirgitiia  is  as  follows: 
"  If  a  free  person  obtain  by  any  false  pretence  or  token  from 
any  person,  with  intent  to  defraud,  money  or  other  property, 
which  may  be  the  subject  of  larceny,  he  shall  be  deemed  guilty 
of  the  larceny  thereof,"  &c.  And  in  a  late  case,  where  the 
special  facts  were  attempted  to  be  set  out  in  the  indictment, 
the  learned  judge  observed :  "  It  would  certainly  have  been 
competent  for  the  pleader  to  have  counted  as  for  a  larceny  of 
the  subject  in  the  form  of  an  indictment  for  larceny  at  common 
law ;  and  proof  of  the  special  facts  set  out  in  the  act  as  consti- 
tuting the  offence  would  have  sustained  the  charge.^  But  it  is 
also  competent  for  the  pleader,  instead  of  counting  for  a  larceny 
of  the  subject  in  the  form  of  an  indictment  for  larceny  at  com- 
mon law,  to  charge  the  specific  facts  which  the  act  declares 
shall  be  deemed  larceny.  The  legal  conclusion  deducible  from 
these  facts  is  drawn  by  the  act  itself,  and  need  not,  of  necessity, 
be  drawn  in  the  indictment."  That  is,  where  the  special  facts 
are  set  out,  the  count  need  not  conclude,  as  it  is  sometimes 
made  to  do,  as  for  a  larceny.  But  the  goods  or  other  things 
obtained  by  the  false  pretences  should  be  set  out  the  same  as 
in  an  indictment  for  larceny  at  the  common  law.^  It  is  seldom, 
in  practice,  that  the  pleader  ventures  to  make  the  charge  as  for 
a  larceny  simply ;  and,  under  the  statutes  of  most  of  the  States, 
plainly  this  could  not  be  done. 

§  186.  Thirteenthly.  The  Whole  Structure  of  the  Indictment 
in  ail  its  Parts ^  should  be  attended  to:  — 

General  View  —  (Points  relating  to  Indictment,  in  the  Note). 

—  This   proposition   requires  no  illustration,  but  it  affords 
opportunity  to  give  in  a  note  ^  a  digest  of  some  cases  which  the 

forth  in  the  indictment  to  J.  B.  only,  ^  Referring  to  Dowdy  v.  Common- 

with  the  intent  to  defraud  J.  B.  and  wealth,  9  Grat.  727,  784. 

others,  his  partners,  of  property  belong-  ^  Leftwich    v.    Commonwealth,    20 

ing  to  their  Arm.   And  it  was  held,  that  Grat.  716,  Moncure,  P; 

there  was  no  variance  between  the  in-  '  An  indictment  charged  that' the  de- 

dictment  and  proof;  for  the  words  "  and  fendant  falsely  pretended  to  one  A,  that 

others,"  in  the  allegation  that  the  false  B,  C,  and  D  were  indebted  to  him,  the 

pretence  was   made   to   "J.    B.  and  defendant,  in  a  certain  sum,  and  that 

others,"  might  be  rejected  as  surplus-  they  were  bound  to  pay  a  certain  bill  of 

age.    Beg.  v.  Kealey,  2  Den.  C.  C.  68,  exchange  then  in  the  defendant's  pos- 

5  Cox  C.  C.  198,  1  £ng.  L.  &  £q.  session  and  overdue,  drawn  by  Uie  de- 

585.  fendant  on  the  said  B,  C,  and  D,  paya- 
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reader,  who  is  searching  for  every  thing,  may  be  pleased  to  see. 
They  will  furnish  illustrations  of  some  points  which  have  been 

ble  to  their  order  ninety  days  after  date,  to,  and  of  the  value  of,  six  dollars,  with 
and  accepted  "by  them,  and  which  thej  intent  to  cheat  and  defraud ;  whereas 
indorsed  to  the  defendant,  who  indorsed  the  said  A  did  not  want  to  buy  cheese 
it  to  the  said  A ;  that,  by  said  fidse  pre-  of  N,  and  had  not  sent  G  to  him  for 
tences,  the  defendant  obtained  from  this  purpose,  and  the  said  paper  was  not 
said  A  certain  goods,  with  intent  to  a  good  bill  of  the  Globe  Bank,  in  the 
cheat,  &c. ;  whereas,  in  fiu^t,  the  said  B  city  of  New  York,  and  was  not  of  the 
and  C  were  not  indebted  to  the  defend-  ralue  of  ten  dollars,  but  was  spurious 
ant,  nor  were  the  said  B,  C,  and  D  and  worthless.  It  was  held,  on  motion 
boond  to  pay  the  said  bill.  And  it  was  in  arrest  of  judgment,  that  the  false  pre- 
held,  that  the  first  pretence  was  not  tences  set  forth  were  such  as  might  have 
nifficiently  negatived ;  and,  as  to  the  been  effectual  in  accomplishing  a  fraud 
second,  there  should  have  been  an  aver-  on  N,  in  the  manner  alleged ;  and  neither 
ment  that  the  defendant  knew  there  the  omission  to  allege  that  G  knowingly 
was  no  obligation  on  the  part  of  B,  C,  made  the  false  pretences,  nor  the  omis- 
and  D  to  pay  the  bill.  The  State  v.  sion  to  mention  any  person  whom  he 
Smith,  8  Blackf.  489.  An  indictment  intended  to  defraud,  rendered  the  in- 
charged  that  A,  by  fidse  pretences  and  dictment  bad.  And  there  was  no  ob- 
fiUae  representations  made  to  C  &  D,  jection  to  the  indictment  on  the  ground 
respecting  certain  wares  of  A,  then  and  of  duplicity.  Commonwealth  v.  Uul- 
tbere  sold  to  them  by  A,  at  the  price  of  bert,  12  Met.  446.  An  indictment,  un- 
fbrty-flve  dollars,  fraudulently  obtained  der  Stat.  7  &  8  Geo.  4,  &  29,  §  58, 
from  C  &  D  "  certain  bank-notes  of  the  charged,  that  the  defendant,  contriving 
personal  goods  and  chattels  "  of  C  &  D,  and  intending  to  cheat  W,  on  a  day 
"  of  the  value  of  thirty-seven  dollars,"  named,  unlawfully,  knowingly,  &c.,  did 
which  said  sum  was  and  Is  part  of  the  fiUsely  pretend  to  W,  that  be  the  de- 
snm  of  forty-five  dollars  then  and  there  fendant  then  was  a  captain  in  Her 
paid  by  said  C  &  D  to  A,  for  said  wares.  M^esty's  fifth  regiment  of  dragoons ; 
And  it  was  held,  that  the  indictment  did  by  means  of  which  false  pretence  the 
not  charge  the  ofience  of  obtaining  by  defendant  did  then  and  there  unlawfully, 
fake  pretences  from  another, "  money"  knowingly,  &c.,  obtain  of  W  a  valuable 
"goods,"  "merchandise,"  or  "efl^ts,"  security,  to  wit,  an  order  for  the  pay- 
within  §  l!2  of  the  act  of  March  6, 1881.  ment  of  600/.,  of  the  value  of  500/.,  the 
Schleisinger  p.  The  State,  11  Ohio  State,  property  of  W,  with  intent  then  and 
669.  An  indictment  setting  forth  "  a  there  to  cheat  W  of  the  same ;  where- 
sale  obtained  upon  credit,"  is  sustained  as,  in  truth,  the  defendant  was  not,  at 
though  the  proof  shows,  that  a  promis-  the  time  of  making  such  false  pretence,. 
soiy  note  was  given.  Commonwealth  a  captain,  &c. ;  and  the  defendant,  at 
0.  Davidson,  1  Cush.  88,  40.  An  in-  the  time  of  making  such  fiilse  pretence,. 
dictment  alleged,  that  G  designedly  and  well  knew  that  he  was  not  a  captain. 
onlawfriUy  did  pretend  to  N  that  A  This,  on  error,  after  conviction  and 
wanted  to  buy  cheese  of  N,  and  had  judgment,  was  held  to  be  a  good  indict- 
sent  G  to  boy  it  for  him,  and  that  a  oer-  ment ;  because  it  was  not  necessary  to 
tain  paper  described,  purporting  to  be  a  allege  more  precisely  that  the  defendant 
ten-dollar  bill  of  the  Globe  Bank,  in  the  made  the  particular  pretence  with  the 
dty  of  New  York,  was  a  good  bill,  and  intent  to  obtain  the  security ;  or  how 
of  the  value  of  ten  dollars ;  by  means  the  particular  pretence  was  calculated 
of  which  ialae  pretences,  G  unlawfully  to  effect,  or  had  effected,  the  obtaining ; 
obtained  firom  N  forty  pounds  of  cheese,  and  the  truth  of  the  pretence  Was  well 
of  the  value  of  foor  dollars,  and  sundry  negatived,  and  it  was  unnecessary  to 
bank  bills  and  silver  coins,  amounting  aver  expressly,  that  the  security  was  un- 

TOL.  11,                                                             7  97 


§  188  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XI. 

already  discussed  in  these  sections.  The  reader  should,  more- 
over, consult  in  reference  as  well  to  the  indictment  as  to  tlie 
law,  the  discussion  given  in  the  work  on  the  Criminal  Law, 
under  the  title  False  Pretences. 

« 

III.  The  Evidence, 

§187.  Variance,    contiiiued  —  Loat    "Writiiigp    &c.  —  Yarious- 

points  concerning  the  evidence  have  been  considered  in  tlie 
foregoing  sections.  The  following  is  extracted  from  the  work 
of  Mr.  Archbold :  ^  "  The  prosecutor  must  prove  the  pretence, 
as  stated  in  the  indictment :  any  variance  in  substance  between 
the  pretence  laid  and  that  proved  will  be  fatal.  Where  the 
pretence  laid  was,  that  the  defendant  said, '  that  he  had  paid  a 
sum  of-  money  into  the  Bank  of  England/  and  the  proof  was, 
that  he  said  that  the  money  had  been  paid  into  the  bank,  with- 
out saying  by  whom,  the  defendant  was  acquitted  for  the  vari- 
ance; Lord  Ellenborough  holding  that  the  assertions  were 
different  in  sub^tance.^  If  the  false  pretence  be  in  writing, 
it  may  be  proved  by  secondary  evidence,  if  the  paper  be  lost 
before  the  trial  .^ 

§  188.  The  Means  —  Variance,  continued  —  Thing  obtained.  — 

^'  He  must  next  prove  that  the  goods,  <&c.,  stated  in  the  indict- 
ment, or  part  of  them  (for  the  rule  in  this  respect  is  the  same 

satisfied,  at  any  rate  since  Stat.  7  Geo.  W,  "  was  not  a  good  and  valuable  se- 
4,  c.  64,  §  21,  the  objection  being  taken  curity  for  the  sum  of  21/.,  or  for  any 
after  verdict,  and  the  indictment  follow-  other  sum."  A  verdict  of  guilty  hav- 
ing the  words  of  the  statute  creating  ing  been  rendered,  it  was  held,  on  writ 
the  ofience.  Hamilton  t;.  Reg.  9  Q.  B.  of  error,  that  the  indictment  did  not 
271.  An  indictment  stated  that  the  de-  sufficiently  describe  the  note,  or  show 
fendant  falsely  pretended  to  W,  that  he  how  it  was  wanting  in  value  ;  and  that 
was  a  captain  in  the  East  India  Com-  a  conviction  could  not  be  supported  on 
pany's  service,  and  ''  that  a  certain  the  representation  as  to  the  defendant's 
promissory  note,  which  he  then  and  character,  because  the  false  pretences 
there  produced  and  delivered  to  W,  were  so  connected  on  the  record  that 
purporting  to  be  made  for  the  payment  one  could  not  be  separated  from  the 
of  the  sum  of  21/.  (not  saying  by  whom  other.  Therefore  judgment  for  the 
it  purported  to  be  drawn,  or  otherwise  Crown  was  reversed.  Reg.  v.  Wickham, 
describing  it),  was  a  good  and  valuable  10  A.  &  E.  84,  2  Per.  &  D.  888. 
security  for  21/.;  by  which  false  pre-  *  Archb.  PI.  &  Ev.  10th  Lond.  ed. 
tences  he  obtained,"  &c. :  whereas  the  294,  296. 

defendant  was   not  a  captain  in  the  >  Rex  v.  Plestow,  1  Camp.  494.     See 

company's  service ;   and  whereas  the  Rex  v,  Douglass,  1  Camp.  212. 

said  promissory  note,  which  he  then  *  Rex  v.  Chadwick,  6  Car.  &  P.  18. 
and  there  produced,  and  delivered  to 
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§189 


as  in  larceny),  were  obtained  from»him  by  means  of  these  pre- 
tences.    If  the  indictment  charge  the  defendant  with  having 
obtained,  by  means  of  certain  false  pretences,  from  J.  B.,  a 
servant  of  J.  N.,  the  sum  of  three  shillings  and  sixpence,  the 
moneys  of  J.  N.,  and  the  evidence  be,  that  J.  B.  in  fact  paid 
the  three  shillings  and  sixpence  out  of  his  own  money  in  the 
first  instance,  and  was  afterwards  repaid  by  J,  N. ;  this  would 
be  a  fatal  variance.     But  it  appearing  afterwards  in  this  case, 
that  J.  B.  had,  at  the  time,  more  money  belonging  to  J.  N.  in 
his  possession  than  the  sum  so  paid  by  him,  this  was  holden 
to  support  the  averment,  although  he  had  no  orders  from  J.  N. 
to  pay  it.^    Tlie  words  in  the  statute  are  '  any  money,  chattel, 
or  valuable  security.*     Where  a  defendant  was  indicted  for  ob- 
taining, under  false  pretences,  a  certain  order  for  the  payment 
of  two  pounds,  and  the  order  was  a  check  drawn  by  A.  B.  upon 
Ids  bankers,  payable  to  D.  F.  J.  but  not  to  order  or  bearer,  it 
was  holden  that  this  required  a  stamp ;  and,  not  being  stamped, 
was  not  a  valuable  security.*    Where,  in  order  to  induce  his 
bankers  to  pay  his  checks,  a  defendant  drew  a  bill  on  a  person 
on  whom  he  had  no  right  to  draw,  and  which  had  no  chance 
of  being  paid,  in  consequence  of  which  the  bankers  paid  money 
for  him,  it  was  holden  not  to  be  within  the  act ;  because  he 
only  obtained  credit,  and  not  any  specific  sum  on  tlie  bill.^ 
Where  the  prisoner  was  charged  with  obtaining  a  filly  by  the. 
false  pretence  that  he  was  a  gentleman's  servant,  and  had  lived 
at  Bream,  and  had  bought  twenty  horses  at  Bream  Fair ;  and  it 
appeared  that  he  bought  the  filly  of  the  prosecutor  for  111., 
making  him  this  statement,  which  was  false,  and  telling  him 
also  that  he  would  come  down  to  the  Gross  Keys  and  pay  him ; 
and  the  prosecutor  stated  that  he  parted  with  the  filly  because 
he  expected  the  prisoner  would  come  to  the  Cross  Keys  and 
pay  him,  and.  not  because  he  believed  that  the  prisoner  was  a 
gentleman's  servant,  &c. ;  the  prisoner  was  held  to  be  entitled 
to  an  acquittal.^ 

§189.  Plan  to  entrap  —  "Writing  —  ParoL  —  "But  if  the  de- 
fendant obtain  the  money  by  a  false  pretence,  knowing  it  to  be 
Mse,  it  is  no  answer  to  show  that  the  party  from  whom  he  ob- 


1  Bex  V.  Douglass,  supra. 

>  Bex  V,  Tales,  1  Moody,  170. 


>  Bex  V,  WaveU,  1  Moodj,  224. 
«  Bex  V.  Dale,  7  Car.  &  P.  862. 
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tained  it  laid  a  plan  to  eutrap  him  into  the  commission  of  the 
offence.^  Parol  evidence  maj  be  given  of  the  false  pretences 
laid  in  tlie  indictment,  though  a  deed  between  the  parties,  stat- 
ing a  different  consideration  for  parting  with  the  money,  be  put 
in  evidence  for  the  prosecution ;  such  deed  having  been  made 
for  the  purpose  of  the  fraud.* 

§  190.  The  Intent  —  ^^  As  to  the  intent,  it  maj  be  implied 
sufficiently  from  the  facts  of  the  case.  Where  A  owed  B  a 
debt,  of  which  he  could  not  get  payment,  and  G,  B's  servant, 
went  to  A's  wife,  and  obtained  from  her  two  sacks  of  malt,  say- 
ing that  B  had  bought  them  of  A,  and  G  knew  this  to  be  false, 
but  took  the  malt  to  B,  his  master,  to  enable  him  to  pay  him- 
self the  debt,  it  was  holden  that  G  could  not  be  convicted  of 
obtaining  the  malt  by  false  pretences.*  Formerly,  if  the  evi- 
dence proved  not  only  an  intent  to  cheat  or  defraud,  but  also 
established  a  pre-existing  anirmi^  furandi^  and  a  constructive 
taking,  such  as  to  constitute  larceny,  the  misdemeanor  being 
merged  in  the  felony  the  defendant  was  entitled  to  his  acquit- 
tal.* But  now,  by  Stat.  7  &  8  Geo.  4,  c.  29,  §  58,  the  defend- 
ant may  be  convicted,  although  it  appear  at  the  trial  that  the 
offence  amounts  to  larceny,  and  not  merely  to  obtaining  money, 
j&c,  by  false  pretences.  The  safer  course,  therefore,  to  adopt, 
where  it  is  doubtful  whether  the  offence  is  larceny  or  obtaining 
goods  under  a  false  pretence,  is  to  indict  for  the  misdemeanor ; 
in  which  case,  if  the  offence  should  turn  out  to  be  larceny,  the 
prisoner  may,  nevertheless,  be  convicted  by  force  of  the  stat- 
ute. These  two  offences  are  sometimes  difficult  to  be  distin- 
guished, in  cases  where  there  has  been  a  constructive  taking; 
but  the  difficulties  arising  from  this  circumstance  appear  to  be 
obviated  by  the  statute. 

§  191.  Falfiity  of  Pretences. — "  Lastly,  it  must  be  proved  that 
the  pretences  made  use  of  were  false  in  fact;  or,  in  other 
words,  the  averments  negativing  the  pretences  must  be  proved. 
Where  the  defendants  were  charged  with  obtaining  money  by 
color  and  pretence  of  their  being  collectors  of  the  property  tax, 
and  it  appeared  in  evidence  that  they  had  in  fact  been  appointed 

1  Bex  r.  Ady,  7  Car.  &  P.  140.  •  Rex  ».  WiUiams,  7  Car.  &  P.  854. 

s  Beg.  V.  Adamson,  2  Moody,  286,       *  Rex  v.  Pear,  2  East  P.  C.  685- 
1  Car.  &  K.  192.  689. 
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collectors  by  the  commissioners,  though  iir*^i\,  informal  man- 
ser;  this  was  holden  not  to  be  e^, false  pfQtptipQ  within  the 
meaning  of  the  act,"  ^  ^  •;  .•      . 

§  192.    Znjured  Person  as  'Witness  —  Bffeot  of   the^'  Fretteaoe. 

—  These  views,  in  which  the  author,  following  the  example  df 
all  his  predecessors  writing  on  the  criminal  law,  has  mingled  law 
and  evidence  together,  will  give  the  reader  some  general  idea 
of  the  nature  of  the  proofs.  The  party  upon  whom  the  cheat 
is  practised  may  be  a  witness  at  the  trial.'  And  he  may  testify 
to  the  influence,  on  his  own  mind,  of  the  representations  of 
the  defendant  to  him.^ 

§  193.  Representations  by  Third   Persons.  —  The    prosecutor 

cannot  prove  representations  made  by  a  third  person,  at  the 
alleged  procurement  of  the  defendant,  without  first  showing 
that  the  defendant  instigated  the  third  person  to  make  them.^ 
And  where  the  pretence  charged  is,  that  the  note  of  a  third 
person  was  genuine,  and  signed  by  such  third  person,  it  is  not 
permissible  to  introduce  declarations  of  this^  person  acknowl- 
edging authority  in  the  defendant  to  sign  it  for  him.  Said 
Merrick,  J. :  ^^  In  an  action  against  him  brought  by  the  holder, 
to  recover  the  contents  of  the  note,  what  he  said  would  have 
been  admissible  as  a  confession  and  acknowledgment  of  his 
liability.  But  in  this  case  his  declarations  or  statements  can 
be  regarded  only  as  mere  hearsay."  ^ 

lY.  AttentpU. 

§  194.  General  Dootrlne  —  Form  of  the  Indictment — The  mere 

unsuccessful  attempt  to  commit  a  common-law  cheat,  or  the 
statutory  offence  of  obtaining  goods  by  false  pretences,  is, 
though  it  fails,  indictable  on  principles  elsewhere  explained.^ 
We  find  but  little  in  the  books  covering  the  form  of  the  indict- 
ment. In  one  case,  where  the  attempt  was  to  commit  the 
statutory  offence,  the  indictment  was  drawn  after  the  model  of 
an  indictment  upon  the  statute ;  except  that,  where  if  it  had 

4 

1  Bex  V.  DobM>n,  7  Eaat,  21S.  *  People  v.  Parish,  4  Denio,  168. 

>  Beg.  V.  Mackartney,  1  Salk.  286,  ^  Ck>inmonwealth  v,  Goddard,  2  Ai- 
Holt,  800,  301.  len,  148. 

>  People  V.  lliller,  2  Parker  C.  C.  •  Crim.  Law,  IL  {  166,  462. 
197 ;  People  v,  Herrick,  18  Wend.  87. 
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*  •  •• 
been  for  the  perfobl^d  efience  it  would  have  alleged  the  obtain- 
ing of  the  gobfh^^its  words  were,  ^^  by  means  of  which  said 
false  pr&j;en(3e/tlie  said,  <&c.,  did  then  [and  there]  attempt  un- 
lawfiAljr^t^  obtain  from  the  said,"  &c.^  This  form  has  the 
tfdy^iftdge  of  being  drawn,  ad  to  its  main  proportions,  after 
V:e,^^lished  models ;  while,  as  to  the  particular  allegation  of 
the  attempt,  there  seems  to  be  no  ground  to  question  its  suffi- 
ciency. 

§  195.  How  Specific  the  Indictment  —  ^^  The  nature  of  the 
attempt,"  says  Archbold,^  '^  must  be  set  forth  in  the  indictment 
with  reasonable  certainty.  And  where  the  indictment  stated, 
that  the  defendant  '  did  unlawfully  attempt  and  endeavor 
fraudulently,  falsely,  and  unlawfully  to  obtain  from  an  in- 
surance company  a  large  sum  of  money,  to  wit,  the  sum  of 
22Z.  10^.,  with  intent  thereby  then  and  there  to  cheat  and 
defraud  the  said  company,'  <&c. ;  this  was  held  insufficient."  ^ 

§  196.  Written  Instrument  —  Variance.  —  If  the  indictment  is 
for  attempting  to  obtain  money  under  false  pretences,  and  it 
charges  it  to  have  been  attempted  by  means  of  a  paper  writing 
purporting  to  be  an  order  for  money ;  and  the  instrument 
cannot  be  considered,  as  stated  in  the  indictment,  to  be  such 
an  order ;  it  is  bad.^ 

V.  Paints  of  Practice. 

§  197.  LocaUty.^  —  As  to  the  place  in  which  the  offence  may 
be  charged  to  have  been  committed,  no  difficulty  arises  where 
the  whole  transaction  was  in  one  county ;  and,  as  concerns  all 
circumstances,  the  matter  is  perhaps  sufficiently  discussed  in 
the  first  volume.^  A  few  points,  however,  may  be  stated  here. 
Where  the  false  pretences  were  contained  in  a  begging  letter, 
and  it  was  addressed  to  the  prosecutor  in  Middlesex,  request^ 
ing  him  to  put  into  the  Middlesex  post-office  a  post-office 
money-order,  to  be  forwarded  to  the  prisoner's  address  in 
Keht,  —  the  English  judges  held,  that  the  venue  was  rightly 
laid  in  Middlesex,  as  the  prisoner,  by  directing  the  order  to  be 

^  Reg.  V.  Henshaw,  1  Leigh  &  C.        *  Rex  v.  Cartwright,  Rass.  &  Rj. 

444.  106. 

>  Archb.  Fl.  &  Ev.  18th  Lond.  ed.        ^  And  see  Grim.  Law,  n.  §  46a 
896.  «  Vol.  L  §  46  et  seq. 

>  Reg.  i;.  Marsh,  1  Den.  C.  C.  605. 
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sent  by  post,  constituted  the  postmaster  in  Middlesex  his  agent 
to  receive  it  there  for  him ;  consequently  it  was  in  law  re- 
ceived by  the  prisoner  in  Middlesex.^  And  it  is  a  general 
doctrine,  that  this  oflfeuce  may  be  committed  by  an  agent, 
innocent  or  otherwise,  in  a  locality  in  which  the  defendant  is 
not  present  personally.^ 

§  198.  Restitation  of  the  Property.  —  Late  English  statutes 
have  provided  for  the  restitution  of  the  property,  obtained  by 
the  false  pretences,  by  order  of  the  court  on  the  conviction  of 
the  offender.  Such  a  proceeding,  however,  cannot  attend  this 
kind  of  prosecution  either  under  the  ancient  common  law,  or 
Stat.  21  Hen.  8,  c.  ll.« 


COMMON  BARRATRY.    See  tit.  Barratry. 
COMMON  GAMING  HOUSE.    See  tit  Gaming  Hovsb. 
COMMON  NUISANCE.    See  tit  Nuisancb. 


CHAPTER   XIV. 

COMMON  SCOLD.^ 

§  199.  Fonn  of  Indictment  —  The  indictment  for  this  offence, 
as  given  by  Mr.  Wharton,  is  in  the  following  form :  — 

"  That  M.  S.,  late  of,  &c.,  on,  &c.,  and  at  divers  other  days  and  times  as  well 
before  as  since,  at,  &c.,  was  and  is  a  common  scold,  and  disturber  of  the  peace 
of  the  neighborhood,  and  of  all  faithful  subjects  of  this  Commonwealth ;  to  the 
common  nuisance,  &c.,  to  the  evil  example,  &c.,  and  against  the  peace,  &c."  ^ 

§  200.  Points  relating  to  the  Indictment  —  **  Common  Scold  " 
—  "  Brawler"  —  "  Sower  of  Diaoord  "  — "  Common  Nuisance"  — 

1  Seg.  V.  Jones,  1  Den.  C.  C.  661,  24  Law  J.,  k.  8.,  M.  C.  116,  1*  Jar. 

1  Eng.  L.  &  £q.  638,  Temp.  &  M.  270.  k.  s.,  406. 

See  Skiff  r.  People,  2  Parker  C.  C.  '  Roscoe  Crim.  Dig.  8d  Lond.  ed. 

189,  147 ;  Reg.  v.  I«ech,  Dears.  642,  477 ;  2  Saund.  6th  ed.  47  h,  in  notes ; 

86  Eng.  L.  &  Eq.  689.  1  Chit.  Crim.  Law,  7,  817. 

>  Reg.   V.   Garrett,   Dears.  282,  22  «  For  the  law  relating  to  this  offence, 

Eng.  L.  &  Eq.  607,  6  Cox  C.  C.  626,  see  Crim.  Law,  I.  §  1043  et  seq. 

ft  Whart.  Preoed.  2d  ed.  pi.  780. 
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General  Words^  fta — (Another  Form,  in  the  Note).  —  There 
can  be  no  reasonable  doubt  that  this  form  of  the  indictment^ 
though  brief,  is  sufficient.^  When  indictments  were  in  Latin, 
the  judgment  in  one  case  was  reversed;  ^^the  indictment 
being,"  sajs  the  report,  *^  for  that  she  was  cammums  rtxa,  a 
common  scold,  instead  of  rixatrix.^^^  In  another  case,  a 
woman  '^  was  convicted  on  an  indictment  for  being,"  says  the 
report,  ^'  a  common  and  turbulent  brawler,  and  sower  of  dis- 
cord amongst  her  quiet  and  honest  neighbors,  so  that  she  hath 
stirred,  moved,  and  incited  divers  strifes,  controversies,  quar- 
rels, and  disputes  amongst  His  Majesty's  liege  people,  contra 
paceniy  &c."  A  motion  was  made  in  arrest  of  judgment  on 
two  grounds,  first,  *^  that  the  charge  was  too  general,  and  did 
not  amount  to  being  either  a  barrator  or  common  scold,  which 
are  the  only  instances  in  which  a  general  charge  will  be  suf- 
ficient " ;  and,  secondly,  '^  that,  if  the  words  did  amount  to  a 
description  of  a  scold,  yet  it  should  be  laid  to  he  ad  commune 
nocumentum  of  her  neighbors ;  for  every  degree  of  scolding  is 
not  indictable."  Both  these  exceptions  were  held  to  be  good, 
and  the  judgment  was  arrested ;  ^^  for  none  of  the  words  here 
used  are  the  technical  words,  and  it  must  be  laid  to  be  to  the 
common  nuisance."  ^ 

§  201.  Bm  of  Particulars  —  Condoaion.  —  Some  further 
views,  relating  to  the  indictment,  and  to  the  other  parts  of  the 
procedure,  will  be  found  under  such  titles  as  Barratry,  Nui- 
sance, and  some  others.  Tliough  the  indictment  against  a 
common  scold  is  thus  general,  it  is  not  probable  the  court 
would  permit  a  case  to  go  to  trial,  without  requiring  the 
prosecutor  to  furnish  the  defendant  with  a  specification  of 
the  particulars  of  the  charge. 

^  See  the  notes  to  Rex  v.  Urlyn,  RoyaH,  being  an  evil-disposed  person 
2  Saund.  Wms.  ed.  806 ;  Vol.  I.  §  681.  as  aforesaid,  and  a  common  ^oold  and 
s  Reg.  V.  Foxby,  6  Mod.  289.  disturber  of  the  peace  of  her  honest 
s  Rex  v.  Cooper,  2  Stra.  1246.  When  and  quiet  neighbors,  on,  &c.,  at,  Ac, 
Ann  Royall  was  convicted  in  Washing-  and  on  divers  other  dajs  and  Umes,  as 
ton  for  being  a  common  scold,  excep-  weU  before  as  after,  was  and  yet  ia  a 
tion  was  taken  more  to  the  matter  common  soold,  and  disturber  of  the 
itself  than  to  the  form  of  the  indict-  peace  and  hai^ness  of  her  quiet  and 
ment.  The  conviction,  however,  was  honest  neighbors  residing  in  the  ooun^ 
sustained  on  the  following  count,  which  aforesaid ;  and  that  the  said  Ann  Roy- 
was  held  to  be  good  on  motion  in  ar-  aU,  on  the  first  day  of  June,  in  the 
rest  of  judgment :  '*  That  the  said  Ann  year  aforesaid,  and   on  diven  other 
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CHAPTER    XV. 

CONSPraACT.^ 

902,208.  Introduction. 

804-326.  General  View  of  the  Indictment 

227-286.  The  Evidence. 

286-289.  Points  of  Practice. 

240*245.  Procedure  in  some  Particular  Kinds  of  Conspiracy. 

§  202.  Nature  of  the  Subject — Its  Importance,  Ac.  —  The 
offence  of  conspiracy  is  connected  with  every  form  of  wrong- 
doing cognizable  by  the  law.  It  comes  before  the  tribunkls  for 
consideration  as  frequently  as  most  others,  and  often  attended 
by  the  greatest  difficulties.  To  treat,  therefore,  of  the  proced- 
ure relating  to  this  offence,  will,  if  the  chapter  is  to  be  made 
really  serviceable  to  the  profession,  require  considerable  space; 
yet  not  more  than  its  relative  practical  importance  justifies. 

§  203.  How  the  Chapter  divided. —  We  shall  divide  what  is 
to  be  said  as  follows :  I.  A  General  View  of  the  Indictment ; 
II.  The  Evidence ;  III.  Points  of  Practice ;  IV.  The  Proced- 
ure  in  some  Particular  Kinds  of  Conspiracy. 

I.  A  General  View  of  the  Indictment, 

§  204.  Diiferenoea  as  to  Law  of  Conspiracy  —  Consequent 
DUiBfenoeB  as  to  Form  of  Indictment  —  There  is  some  apparent 
diversity  of  judicial  decision  respecting  the  form  of  the  indict- 
ment But  it  will  be  found,  on  examination,  that,  in  part  at 
least,  the  differences  of  this  sort  grow  out  of  different  views 

days  and  tiroes,  as  well  before  as*after-  government  of  the    United   States." 

wards,  in.  the  open  and  public  streets  in  United  States  v.  Royall,  8  Cranch  C.  C. 

the  dty  oT  Washington,  in  the  county  620,  621.    Still  this  form  of  the  indict- 

aforesaid,  did  annoy  and  disturb  the  ment  is  too  prolix  to  be  in  good  taste. 

good  people  of  the  United  States  resid-  ^  For  the  law  reUiting  to  this  title, 

ing  in  the  county  aforesaid,  by  her  see  Crim.  Law,  11.  {  172etseq.    For 

open,  pnbKo,  and  common  scolding ;  forms  of  indictment,  see  8  Chit.  Crim. 

to  the  common  nuisance  of  the  good  Law,  1145  et  seq.,  and  various  other 

people  nf  the  United  States  residing  places ;  Train  ft  Heard  Preced.  146  et 

within  the  county  aforesaid,  to  the  evil  seq. ;  Whart.  Preced.  2d  ed.  pi.  607  et 

example  of  all  others  in   like  cases  seq. ;  The  State  v.  Buchanan,  6  Har. 

ofltaiding,  and  against  the  peace  and  ft  J.  817. 
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respecting  the  law  of  the  offence  itself.  There  is  no  one  of 
the  recognized  crimes  which,  in  matter  of  law,  as  well  as  of 
pleading,  is  more  afloat  than  this.  The  reader,  therefore, 
should  examine  the  chapter  on  Conspiracy,  in  the  work  on  the 
Criminal  Law  to  which  this  work  is  supplemental,  before  he 
reads  the  discussions  which  are  to  follow  under  the  present 
sub-title. 

§  205.  Two    PartB    to    Indictment — The  Conspiracy  —  Overt 

Act — An  indictment  for  conspiracy,  as  usually  seen  in  prac- 
tice, consists  of  two  parts ;  the  one,  setting  out  the  conspiracy ; 
the  other,  the  overt  acts.  It  is  not  strictly  necessary  that  the 
indictment,  when  drawn  according  to  the  rules  of  the  common 
law,  and  for  the  common-law  offence  as  unaffected  by  statutes, 
should  contain  this  second  part  In  other  words,  if  it  states 
the  act  of  unlawful  combining  with  sufficient  fulness,  it  need 
not  specify  what  acts  were  done  in  pursuance  of  the  com- 
bination.^ 

§  206.  "Whether  Inadequate  Allegation  of  Conspiracy  cured  by 
Setting  out  of  Overt  Acts.  —  Where  an  indictment  contained 
both  parts,  and  the  charge  in  the  first  part  was  of  a  combina* 
tion  to  accuse  the  prosecutor  of  crime,  and  the  second  part 
showed  the  conspiracy  to  have  been  actually  carried  into  effect 
in  particulars  whiph  were  mentioned,  it  was  observed  by  the 
court,  that,  assuming  the  indictment  not  to  have  been  suffi- 
ciently specific  in  the  first  part,  yet,  in  this  case,  as  the  con- 
spiracy was  alleged  in  the  second  part  to  be  an  executed  one, 
its  fulness  of  allegation  would  supply  the  defect  of  too  great 
vagueness  in  the  first  part.^  But  this  doctrine  is,  on  the  later 
authorities,  doubtful ;  and,  in  ordinary  cases,  and  especially 
where  the  conspiracy  is  not  fully  executed,  the  setting  out  of 
the  overt  acts  can  have  no  effect  to  .cure  an  insufficient  aver- 
ment of  the  conspiracy .3 

§  207.  Forms  of  Indictment  for  Conspiracy   to   cheat.  —  The 

1  Note  to  Rex  v.  Johnson,  2  Show.  ^  Rex  v.  Spmgg,  2  Bur.  998,  999. 

1,  2;  Kex  v.  Gill,  2  B.  &  Aid.  204;  And  see  Rex  v,  Rispal,  8  Bar.  1320; 

Rex  V.  Seward,  1  A.  &  £.  706 ;  Rex  v.  Twitchell  v.  Commonwealth,  9  Bair, 

Richardson,  1  Moody  &  R.  402;  Reg.  211. 

V.  Kenriuk,  6   Q.  B.  49,  Dav.  &  M.  >  Reg.  v.  King,  7  Q.  B.  782 ;  Com- 

208 ;  People  v.  Richards,  1  Mich.  216,  monwealth  v,  Shedd,  7  Cush.  514. 
224 ;  The  State  v.  Straw,  42  N.  H.  898. 
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following  are  forms  of  indictment  which,  in  England,  have 
been  held  to  be  good :  — 

"That  A  and  B,  of.  Sec.,  at,  &c.,  unlawfully  did  conspire  and  combine 
together,  by  diren  false  pretences,  and  subtle  means  and  devices,  to  obtain  and 
acquire  to  themselves,  of  and  firom  F  and  G,  divers  large  sums  of  monej,  of 
the  respective  moneys  of  the  said  F  and  6,  and  to  cheat  and  defraud  them 
respectively  thereof,  to  the  great  damage,  &c."  ^ 

Again :  — 

"  That,  &c.,  unlawfully,  fraudulently,  and  deceitfully  did  conspire,  combine, 
confederate,  and  agree  together  to  cheat  and  defraud  F.  of  his  goods  and 
chattels."  2 

§  208.  "Why  this  Form  sufflolent  —  Stating   the  Contemplatecl 

Means. —  The  reason  on  which  this  form  of  the  indictment  was 
held  to  be  sufficient  was  expressed  by  Abbott,  G.  J.  as  follows : 
'^  The  gist  of  tlie  offence  is  the  conspiracy ;  and,  although  the 
nature  of  every  offence  must  be  laid  with  reasonable  certainty^ 
so  as  to  apprise  the  defendant  of  the  charge,  yet  I  think  that  it  is 
sufficiently  done  by  the  present  indictment.  It  is  objected  that 
the  particular  means  and  devices  are  not  stated.  It  is,  how- 
ever, possible  to  conceive  that  persons  might  meet  together, 
and  might  determine  and  resolve  that  they  would,  by  some 
trick  and  device,  cheat  and  defraud  another,  without  having  at 
that  time  fixed  and  settled  what  the  particular  means  and 
devices  should  be.  Such  a  meeting  and  resolution  would^ 
nevertheless,  constitute  an  offence.  If,  therefore,  a  case  may 
be  reasonably  suggested  in  which  the  matters  here  charged 
would,  if  there  were  nothing  more,  be  an  offence  against  the 
law,  it  is  impossible,  as  it  seems  to  me,  to  conclude  that  the  law 
should  require  the  particular  means  to  be  set  forth.  The  offence 
of  conspiracy  may  be  complete,  although  the  particular  means 
are  not  settled  and  resolved  on  at  the  time  of  the  conspiracy."^ 
Lord  Denman,  G.  J.  afterward  observed,  that  these  were  '^  excel- 
lent reasons  "  ;  and  the  law,  as  thus  laid  down,  ^^  has  been 
always  recognized,  though  not  without  regret,  because  that 
form  of  indictment  may  give  too  little  information  to  the 
accused."  * 

1  Rex  V,  Gill,  2  B.  ft  Aid.  204.  >  Rez   v.  Gill,   2  B.  &   Aid.   204, 

s  SydseHT  V.  Reg.  11   Q.  B.  245;  206. 

ft.  p.  Reg.  V.  Goroperts,  9  Q.  B.  824.  *  Reg.  v.   Gompertx,  9  Q.  B.  824, 

And  see  Grim.  Law,  II.  §  199,  200.  888. 
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§  209.  stating  the  Contemplated  Means,  oontinaed  —  Analogous 
Cases  —  Bill  of  Particulars. —  The  difficulty  thus  suggested  and 

thus  regretted,  however,  is  such  only  as  occurs  in  prosecutions 
for  several  other  offences,  where,  in  the  nature  of  things,  the 
indictment  must  be  in  general  terms  ;^  and,  in  practice,  if  the 
defendant  is  not  sufficiently  informed  of  the  matters  to  be 
proved  against  him,  to  enable  him  properly  to  prepare  for  his 
defence,  the  judge  will  order,  on  his  application,  a  bill  of  the 
particulars  ^  to  be  furnished  him.^  '^  I  think,"  said  Littledale, 
J.  ^^  that  the  ordering  of  particulars,  in  cases  like  the  present,  is 
a  highly  beneficial  practice ;  and  I  also  think,  that  a  particular 
should  give  the  same  information  that  a  special  count  does."  ^ 

§  210.  As  to  Suffloienoy  of  Above  Form,  continued  — Name  of 
FexBon  to  be  cheated  —  Indefinite  Persons — Public. —  In  a  part 
of  our  own  States,  the  English  form  of  the  indictment,  as  thus 
explained,  is*  held  to  be  sufficient^  But,  in  England  and  in 
these  States  alike,  it  must  be  kept  within  those  rules,  as  to 
accuracy,  precision,  and  fulness,  which  are  imbedded  in  our 
law  of  criminal  pleading,  and  are  never  to  be  dispensed  with. 
Thus,  if  the  charge  is  that  the  defendants  conspired  to  cheat 
particular  persons  of  their  goods,  the  indictment  must  name 
these  persons,  or  allege  some  legal  excuse  for  not  naming 
them.  "  And,"  added  Tindal,  C.  J.  "  if  the  conspiracy  was  to 
cheat  indefinite  individuals,  —  as,  for  instance,  those  whom  they 
should  afterwards  deal  with,  or  afterwards  fix  upon,  —  it  ought 
to  have  beeu  described  in  appropriate  terms ;  showing  that  the 
objects  of  the  conspiracy  were,  at  the  time  of  making  it,  unas- 
certained." ^  Or  the  indictment  may  show  that  the  conspiracy 
was  to  cheat  and  defraud  the  public  generally.^  * 

§  211.  Name  of  Person  to  be  cheatedp  continued. —  So  where 

an  indictment  charged  that  the  defendants  conspired  by  false 

I  And  see   the  chapter  in  Vol.  L  Reg.  v,  Rycroft,  6  Coz  C.  C.  76 ;  Reg. 

commencing  §  498.  o.  Stapylton,  S  Coz  C.  C.  69. 

>  Vol.  I.  §  648  et  seq.    And  see,  for  ^  Rez  v.  Hamilton,  supra,  p.  464. 

a  form  of  indictment  to  cheat  hy  an  ^  Crim.  Law,  II.  §  199. 

act  which  would  not  he  indicUble  if  <  Reg.  r.   King,  7   Q.  B.  7S2,  807. 

done  by  a  single  individual,  The  State  And  see  Reg.  v.  Peck,  9  A.  &  £.  686 ; 

V.  Buchanan,  6  Har.  ft  J.  817.     See,  a.  c.  nom.  Peck  v.  Reg.  1  Per.  &  D.  608. 

also.  The  State  v.  Bumham,  15  N.  H.  ^  Commonwealth  v.  Judd,  2  Mass. 

896.  829 ;  Commonwealth  v.  Harley,  7  Met 

*  Rez  V.  Hamilton,  7  Car.  &  P.  448 ;  606. 
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pretences  to  obtain  from  persons  named  divers  goods,  and  to 
cheat  and  defraud  them  of  the  goods  ;  and,  in  pursuance  of  the 
conspiracy,  did,  by  false  pretences,  which  were  stated,  obtain 
from  them  the  goods,  and  did  cheat  and  defraud  them  thereof, 
to  the  damage  of  the  persons  named ;  it  was  held  to  be  ill,  for 
not  stating  whose  the  goods  were.  Said  Lord  Denman,  G.  J. : 
^* Although  weighty  doubts  may  be  stated  as  to  the  propriety  of 
requiring  particularity  in  matters  which  do  not  affect  tlie  ques- 
tion of  moral  offence,  yet  it  has  always  been  held  that  the 
goods  must  be  described  as  belonging  to  some  party,  or  that 
some  other  description  must  be  given  of  them ;  since  otherwise 
the  prosecutor  might  make  an  indefinite  statement,  and  lie  in 
wait  for  whatever  might  come  out  in  the  evidence."  ^ 

§  212.  As  to  the  Foregoing  Form,  continued  —  How  aUege  the 

Contemplated  Ftaud.  —  Then,  coming  to  the  charge  of  the  con- 
templated fraud  itself,  the  following  has  been  held  to  be  insuffi- 
cient :  That  the  defendants  ^'  falsely,  unlawfully,  and  wickedly 
did  conspire,  combine,  confederate,  and  agree  amongst  them- 
selves to  deceive  and  defraud,  and  to  cause  and  procure  to  be 
deceived  and  defrauded,^  divers  of  Her  Majesty's  liege  subjects, 
who  should  bargain  with  the  said  [defendants]  for  the  sale  of 
goods  and  merchandise,  of  great  quantities  of  such  goods  and 
merchandise  of  the  said  subjects,  of  great  value,  to  wit,  2,000Z., 
without  making  payment  or  other  remuneration  or  satisfaction 
for  the  same,  with  intent  to  obtain  and  acquire  to  the  said 
[defendants]  divers  sums  of  money  and  other  profit  and  emol- 
ument ;  to  the  evil  example,"  &c.  ^^  We  think,"  said  Lord 
Denman,  C.  J.  ^^  that  the  count  is  defective  in  not  stating,  with 
suticient  particularity,  what  the  defendants  conspired  to  do. 
It  states  that  they  conspired  to  deceive  and  defraud  divers  of 
Her  Majesty's  subjects,  who  should  bargain  with  them  for  the 
sale  of  goods,  of  great  quantities  of  such  goods,  without  making 
payment  or  other  remuneration  or  satisfaction  for  the  same. 
Now,  obtaining  goods  without  paying,  is,  as  Mr.  Murphy  argued, 
not  necessarily  a  fraud ;  the  words  might  apply  to  the  obtaining 
goods  to  sell  on  commission."  ^ 

1  Reg.  V.  Parker,  8  Q.  B.  292,  297,       '  Reg.  v.  Peck,  9  A.  &  E.  686,  692; 
2  Oale  &  D.  709.  b.  c.  nom.  Peck  t;.  Reg.  1  Per.  &  D. 

a  See  post,  |  224.  608. 
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§  213.  In  Some  States,  Foregoing  Form  not  sufBcient  —  Ho'w  in 
these  States  —  Massachusetts.  —  Thus  the  law  Stands  in  England 
and  in  a  part  of  our  States.  And  it  is  not  possible  to  say  how, 
in  all  particulars,  it  stands  in  those  States  in  which  this  doc- 
trine is  not  received.  Some  views  upon  the  subject  were  given 
in  the  work  on  the  Criminal  Law.^  In  Massachusetts,  the 
following,  which  would  undoubtedly  be  held  good  in  England, 
was  adjudged  to  be  insufficient:  That  the  defendants,  ^^at 
Ghicopee,  in  the  county  aforesaid,  being  evil-disposed  persons, 
and  wicke.dly  devising  and  intending,  not  only  to  deprive  one 
Joel  Church  of  his  good  name,  fame,  credit,  and  reputation,  but 
also  to  defraud  and  prejudice  the  said  Joel  Church,  then  and 
there,  with  force  and  arms,  did  amongst  themselves  conspire, 
combine,  confederate,  and  agree  together  to  cheat  and  defraud 
the  said  Joel  Church  of  divers  large  sums  of  money."  Dewey, 
J.  said :  '^  The  recent  decisions  in  this  Commonwealth  have,  to 
a  certain  extent  at  least,  settled  what  was  before  a  matter  of 

doubt 1.  It  is  well  settled  that  a  general  allegation, 

that  two  or  more  persons  conspired  to  effect  an  object  criminal 
in  itself,  as  to  commit  a  misdemeanor  or  a  felony,  is  quite  suffi- 
cient, although  the  indictment  omits  all  ch&rges  of  the  partic- 
ular means  to  be  used.  2.  It  is  equally  well  settled,  that  a 
general  charge  of  conspiracy  to  effect  an  object  not  criminal  is 
not  sufficient.  The  charge  of  such  a  conspiracy  is  to  be  accom- 
panied with  the  further  statement  of  the  means  the  conspirators 
concerted  and  agi*eed  to  use  to*effect  the  object;  and  those 
means  must  appear  to  be  crin^inal.  3.  The  charge  of  a  con- 
spiracy to  cheat  and  defraud  A  does  not,  ex  vi  termini^  import 
a  criminal  object.  Cheating  and  defrauding  are  ambiguous 
terms,  as  well  applicable  to  civil  contracts  as  to  injuries  inflicted 
wholly  by  breach  of  criminal  law.  A  man  may  cheat  and 
defraud  another  in  the  sale  of  articles  of  merchandise,  and  yet 
the'  case  be  one  of  civil  yrroug  merely.  It  is  therefore  held, 
that  it  is  not  enough  to  charge  generally  the  purpose  of  the 
conspiracy  to  be  '  to  cheat  and  defraud ' ;  but  the  means  must 
also  be  set  forth,  that  it  may  be  seen  that  it  was  a  conspiracy 
to  effect  the  proposed  object  by  illegal  means. ^   Hence  it  results, 

1  Crim.  Law,  II.  §  199,  200.  Eastman,  1  Cosh.  189;  Commonwealth 

s  Referring    to    Commonwealth   t;.    v.  Hunt,  4  Met.  Ill,  126. 
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that  the  general  charge  of  a  conspiracy  to  cheat  and  defraud 
Joel  Church,  which  is  the  form  of  the  present  indictment,  is 
insufficient,  and  that  the  indictment  will  not  authorize  the  court 
to  enter  a  judgment  and  sentence  thereon."  ^ 

§  214.  Miaapprehenaion  as  to  the  Iavt  of  the  Offence. — »Now, 
if  the  court,  in  laying  down  the  law  thus,  is  to  be  understood 
as  having  used  language  with  reasonable  accuracy,  the  mean- 
ing is,  that  there  is  no  such  thing  in  the  law  as  an  indictable 
conspiracy,  unless  the  means  or  the  end  —  unless  something  — 
contemplated  is  such  as,  if  done  by  one  alone,  without  combi- 
nation, would  be  indictable.  And  the  same  thing  is  implied 
by  the  language  of  the  court,  pronounced  by  another  of*  the 
learned  judges,  in  a  still  later  case.^  The  law  of  conspiracy, 
according  to  this  view,  rests  entirely  upon  the  doctrine  of 
attempt ;  and  the  doctrine  of  combination  of  numbers,  whereby 
the  power  for  evil  is  increased,  rendering  the  combining  par- 
ties punishable  by  reason  of  the  combination,  has  nothing  what- 
ever to  do  with  it.'  And,  as  a  still  further  consequence,  there 
is,  properly,  no  law  of  conspiracy ;  but  nothing  is  indictable 
which  is  not  either  a  substantive  crime  or  an  attempt ;  for,  it 
should  be  remembered,  where  the  combination  is  to  do  some 
indictable  thing,  either  as  a  means  or  an  end,  it  is  as  well 
punishable  under  the  name  of  attempt,  as  under  the  name  of 
conspiracy. 

§215.  Contlnaed.  —  Yet  is  this  what  the  court  means?  If 
so,  both  earlier  dictaj  and  earlier  decisions,  in  the  same  State, 
are  overruled.  Thus  it  was  observed,  by  the  late  Chief  Justice 
Shaw,  in  one  of  the  very  cases  which  were  referred  to  by  the 
learned  judge  in  making  the  above  exposition:  '' Without 
attempting  to  review  and  reconcile  all  the  cases,  we  are  of 
opinion,  that,  as  a  general  description,  though  perhaps  not  a 
precise  and  accurate  definition,  a  conspiracy  must  be  a  combi- 
nation of  two  or  more  persons,  by  some  concerted  action,  to 
accomplish  some  criminal  or  unlawful  purpose,  or  to  accom- 
plish some  purpose,  not  in  itself  criminal  or  unlawful,  by 

1  Commoiiwealth  v,  Shedd,  7  Cush.  '  The  reader,  to  Bee  the  force  of 

514,  515.  these  points,  should  consult  Crim.  Law, 

'  Commonwealth  v»  Frius,  9  Graj,  II.  tit.  Conspiracy. 
127. 
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criminal  or  unlawful  means.  We  use  the  terms  criminal  or 
unlawful,  because  it  is  manifest  that  manj  acts  are  unlawful 
which  are  not  punishable  by  indictment  or  other  public  prose- 
cution ;  and  yet  there  is  no  doubt,  we  think,  that  a  combination 
by  numbers  to  do  them  would  be  an  unlawful  conspiracy,  and 
punishable  by  indictment.  Of  this  character  was  a  conspiracy 
to  cheat  by  false  pretences,  without  false  tokens,  when  a  cheat 
by  false  pretences  only,  by  a  single  person,  was  not  a  punish- 
able offence.^  So  a  combination  to  destroy  the  reputation  of 
an  individual,  by  verbal  calumny,  which  is  not  indictable.  So^ 
a  conspiracy  to  induce  and  persuade  a  young  female,  by  false 
representations,  to  leave  the  protection  of  her  parent's  house, 
with  a  view  to  facilitate  her  prostitution."  ^ 

§  216.  Contiiiued — Michigan  —  Some  Otber  States. — In  Mich- 
igan, also,  contrary  to  the  English  doctrine,  an  indictment  was 
held  to  be  insufficient  which  charged,  that  the  defendants 
^'  unlawfully,  fraudulently,  and  deceitfully  did  conspire,  com- 
bine, confederate,  and  agree  together  to  cheat  and  defraud  the 
said  Laton  Hoxie  of  his  lands,  tenements,  goods,  and  chattels." 
The  reason  of  this  decision  was  stated  by  Wing,  J.  in  the  fol- 
lowing language :  ^^  An  agreement  or  combination  must  be  set 
out.  The  crime  does  not  consist  in  the  mere  combination ; 
but,  where  to  this  is  added  an  illegal  object,  then  it  becomes 
criminal.  And  where  neither  the  conspiracy  nor  the  object  to 
be  attained  is  unlawful,  but  the  means  by  which  it  is  to  be 
executed  are  criminal,  then  it  is  necessary  to  set  out  the  means 
intended  to  be  used,  as  a  component  part  of  the  offence."^ 
Something  like  this  is  stated,  more  or  less  distinctly,  in  other 
of  those  cases  which  depart  from  the  English  doctrine.^ 

1  Beferring    to    Commonwealth    v,  in   New    Hampshire,    The    State    v, 

Boynton,  8  Law  Beporter,  295.  Parker,  48  N.  H.  88. 

>  Beferring  to  Bex  v.  Grej,  8  Harg.  ^  This  will  appear  fh>m  the  following 

St.  Tr.  619.  digest  of  points  :  It  is  not  necessarily  a 

'  Ck>mmonwealth  v.  Hunt,  4  Met.  crime  indictable  to  defhiud  one  of  his 

111,  128.    See,  also.  Commonwealth  v.  money,  goods,  or  estate ;  or  to  cheat 

Ward,  1  Mass.  478;   Crim.  Law,  IL  and  defraud  one  of  the  same ;  or  wrong- 

§  200.  fhUj  and  wickedly  to  obtain  his  money 

*  People  0,  Bichards,  1  Mich.  216,  and  other  property  designedly  and  with 

228.   See  post,  §  220,  note.  To  the  like  intent  to  defraud.    Therefore  an  indict- 

effect,  see  Alderman  v.  People,  4  Mich,  ment  charging  a  conspiracy  with  such 

414.    The  like  is  held  also  in  Iowa,  intents,  and    specifying    no    criminal 

The  State  v.  Jones,  18  Iowa,  269 ;  and  means  designed  to  be  used  to  eflfect 
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§217.  The  Trae  View.  —  Now,  it  is  submitted  that  the  fol- 
lowing is  the  true  view  of  this  question  :  The  indictment  must 
show,  on  its  face,  that  a  criminal  wrong,  and  not  a  mere  civil 
one,  was  committed  by  the  defendants.  The  charge  that  the 
defendants  combined  together,  without  saying  more,  would 
show  an  act  indeed,  because  the  very  combining  is  an  act,  but 
it  would  not  present  also  the  ingredient  of  indiclability.  This 
ingredient  must  likewise  appear.  But  if  the  law  is,  as  it  is 
believed  by  the  author  to  be,  that,  for  the  act  of  combining  to 
become  a  criminal  act,  there  is  no  need  the  purpose  of  the 
combination  should  be  to  commit  what  if  done  by  one  alone 
would  be  a  criminal  thing,  either  as  a  means  or  an  end,  then  it 
is  not  necessary  the  indictment  should  allege  such  purpose  ; 
but  it  must  allege  some  purpose  which,  added  to  the  act  of 
combining,  will  show  the  act  of  combining  to  be  indictable. 
It  is  not,  as  of  course,  indictable  for  one  individual  alone  to 
^^  cheat  and  defraud  " '  another ;  but,  according  to  the  better 
doctrine,  it  is  indictable  for  two  persons  to  combine  to  ^^  cheat 
and  defraud"  a  third  person.  Therefore  the  indictment  in 
this  general  form  is  sufficient.  But  if,  in  any  State,  it  is  the 
doctrine  of  the  law  that  two  persons  do  not  commit  a  crim- 
inal offence  when  they  combine  to  cheat  and  defraud  a  third 
person,  unless  they  agree  to  go  further  and  employ  such 
false  tokens  or  pretences  as,  used  by  one,  would  make  the 
one  indictable,  then  the  indictment  in  this  general,  or  English,. 
form  must  be  pronounced  insufficient. 

§  218.  The  Indiotment  where  the  Conspiraoy  contemplates  the 
Doliig  of  what  would  be  Indiotable  done  by  One  alone.  —  And  in. 

exact  accordance  with  this  view  is  the  doctrine,  which  is  held 
everywhere,  that,  if  the  alleged  purpose  of  the  conspiracy  is- 
to  commit  an  act  which,  if  done  by  one  alone,  would  render 

the  intents,  ii  inauffident    Neither  is  of  the  conspiracy  spedficallj,  and  show 

it  sufficient  simply   to   describe   the  that  such  object  is  a  legal  crime,  it 

means  as  "false  pretences/'  because  must  state  particularly  the  means  in- 

the  accused  is  not  thereby  sufficiently  tended  to  be  used,  and  show  that  those 

infbrmed  of  the  acts  to  which  he  is  means  are  criminal.    Lambert  v,  Peo- 

to  answer.    The  State  o.  Roberts,  84  pie,  9  Cow.  678.    And  see  Crim.'Law, 

Maine,  820.    And  see   The  State  v.  II.  §  199;  March  v.  People,  7  Barb. 

Hewett,  81  ICaine,  896.     The  State  891. 

V.  Mayberry,  48  Maine,  218.    If  the  ^  The    State   o.  Parker,  48  N.  H. 

indictment  does  not  set  forth  the  object  88. 
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such  one  indictable,  the  means  need  not  be  set  out :  ^  it  is  then 
sufficient  to  describe  the  thing  intended  in  general  words,  as 
by  the  well-known  name  of  the  offence ;  *  though,  when  the 
offence  is  not  known  by  any  name,  its  constituents  must  be 
mentioned  instead.^  Now,  it  is  not  indictable  for  one  man 
merely  to  meditate  the  commission  of  a  crime ;  because,  to 
constitute  a  crime,  there  must  be  an  act  combining  with  the 
intent.  But  when  the  act  of  conspiring  blends  itself  with  the 
intent  to  commit  the  ulterior  crime,  then  the  conspiracy  be- 
comes itself  criminal,  and  this  general  charge  is  sufficient  in 
the  indictment.     So  all  the  cases  hold. 

§  219.  Indictment  for  ConBpiraoy  to  oheat,  oontinaed.  —  But  if 

it  is  also  the  law,  that,  when  to  the  act  of  conspiring  there  is 
added  the  intent  to  ^' cheat  and. defraud"  a  particular  third 
person,  though  such  means  are  not  contemplated  as  are  indict- 
able when  employed  by  one,  then  the  same  form  of  allegation 
must  be  sufficient  in  this  case  as  in  the  other. 

§  220.  Continued  —  Form  where    Foregoing   is   insuffiolent. — 

It  may  not  be  easy  to  say  what  would  be  held  to  be  a  sufficient 
indictment  for  a  conspiracy  to  cheat,  by  those  courts  which  re- 
ject the  English  form,  where  the  means  contemplated  were  not 
such  as  would  constitute  a  crime  were  all  the  things  agreed 
upon  actually  performed  by  one  individual.  If,  indeed,  no 
such  case  is  indictable,  then  there  is  no  need  to  frame  an 
indictment  to  meet  the  case.  Where  the  indictment  was  for  a 
conspiracy  to  obtain  goods  by  committing  the  statutory  crime 
of  cheating  by  false  pretences,  the  following  form,  in  substance, 
was  held  in  Illinois  to  be  sufficient :  — 


"  That  A  and  B,  &c.,  on,  &c.,  at,  &c.,  wickedly  and  ui^'usUj  deyising  and 
intending  one  C  to  defraud  and  cheat  of  his  goods  and  property,  did  then  and 
there  falsely  and  fraudulently  conspire,  combine,  confederate,  and  agree  together 
among  themselves,  to  get  and  obtain,  knowingly  and  designedly,  by  false  pre- 
tences, of  the  said  C,  one  horse,  of  the  value  of  six  hundred  dollars,  the  property 
of  him,  the  said  C,  with  the  intent  then  and  there  to  cheat  and  defraud  the  said 
Cof  the  said  horse/' ^ 

^  Ante,  §  218  ,*  The  State  v,  Hewett,  Commonwealth  v.  Eastman,  1  Cush.  189, 

81  Maine,  896;  The  State  v.  Bartlett,  224;  Alderman  v.  People,  4  Mich.  414. 

80  Maine,  182 ;  The  State  v.  Noyes,  25  '  Hartmann    v.    Commonwealth,    5 

Vt.  416.  Barr,  60. 

a  the  State  v.  Ripley,  81  Maine,  886 ;  <  Johnson  v.  People,  22  111.  814.    In 
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§  221.  The  Indictment  where  the  Pnrpose  of  the  Conspiracy  is 
not  Unlawful.  —  Whenever,  according  to  all  opinions,  the  pur- 
pose of  the  conspiracy  is  not  unlawful,  —  or,  in  other  words, 
is  not  such  a  purpose,  as,  added  to  the  mere  act  of  combining, 
constitutes  an  indictable  offence,  —  then  it  is  necessary  for  the 
indictment  to  set  out  the  unlawful  means,  by  which  it  was  con- 
templated to  carry  the  lawful  purpose  into  effect.^ 

§  222.  Purpose  of  Foregoing  DiacusBlon. — From  the  foregoing 
discussion,  the  principles  on  which  the  indictment  for  con- 
spiracy is  drawn  will  appear  to  the  reader.  The  discussion 
has,  therefore,  its  uses  beyond  the  mere  ascertainment  of  the 
law  on  the  particular  points  involved  therein. 

§  223.  Form  of  Indictment  setting  out  Overt  Acts.  —  But,  as 

already  observed,^  it  is  usus^l,  in  practice,  for  the  pleader  to 
set  out  overt  acts  in  the  indictment.  The  following  form, 
setting  out  such  acts,  is  furnished  by  Archbold  ;  but  the  reader 
will  observe,  that  it  is  a  form^  which,  in  some  of  our  States,  as 
already  explained,  would  be  held  inadequate,  for  the  want  of  a 
sufficiently  full  setting  out  of  the  conspiracy,  though  the  overt 
acts  would  doubtless  be  deemed  everywhere  to  be  well  al- 
leged :  — 

"  That  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  ship-owner,  J.  W., 
late  of  the  same  place,  yeoman,  and  E.  W.,  late  of  the  same  place,  mariner, 
being  evil-disposed  persons  and  wickedly  deyising  and  intending  to  defraud  and 
prejudice  certain  persons  hereinafter  mentioned,  on  the  third  day  of  August,  in 
the  ninth  year  of  the  reign  of  our  sovereign  lady  Victoria,  with  force  and  arms, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  did  amongst  themselves  con- 
spire, combine,  confederate,  and  agree  together,  falsely  and  fraudulently  to  cheat 
and  defraud  certain  Underwriters  hereinafter  mentioned,  of  divers  large  sums  of 
money :  And  the  jurors  aforesaid^  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  J.  S.,  J.  W.,  and  £.  W.,  afterwards,  to  wit,  on  the  [date  of  the 
policy]  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
in  pursuance  of,  and  according  to,  the  said  conspiracy,  combination,  confederacy, 
and  agreement  amongst  themselves,  had  as  aforesaid,  did  cause  and  procure  a 

certain  ship  called  the ,  and  certain  goods  in  and  on  board  the  said  ship,  to 

be  insured  by  certain  underwriters,  to  wit,  by  A.B.,  C.  D.,  £.  F.,  and  G.  H.,and 

People  V.  Clark,  10  Mich.  810,  the  fol-  to  wit,  the  sum  of  ten  dollars,  of  the  monejrs 

lowing  was  held  to  be  sufficient :  —  J?  ^^e  said  W  and  to  cheat  and  defiaad 

him  the  said  W  thereof.** 
**That,  &c,  anlawfallv,  falsely,  deceit- 
fiilly,  and  fraudulently  did  combine,  con-        >  Commonwealth  v.  Prius,  9  Gray, 

spire,  confedeiate,  and  agree  together,  by  i27 ;  Alderman  v.  People,  4  Mich.  414; 

divers  false  pretences,  subtle  meaDs,  and  mi.    o*  *        t»      i,  ^  i  k  xr  tt  ona 

devices,  to  oWin  and  acquire  to  them-  The  State  v,  Bumham,  16  N.  H.  896. 

selves,  of  and  from  one  W,  a  sum  of  money,        '  Ante,  §  205. 
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the  said  nnderwriten  then  and  there  seTeimllj  executed  a  certam  policy  of  insur- 
ance upon  the  said  ahip,  and  upon  the  said  goods  so  laden  on  board  the  said  ship 
as  aforesaid,  upon  and  for  a  TOjage  from  the  port  of  London  to  the  island  of  Saint 
Vincent  in  the  West  Indies :  And  thejwon  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  S.,  J.  W.,  and  £.  W.,  afterwards,  and  after  the 
said  ship  sailed  from  the  port  of  London  aforesaid,  upon  the  voyage  aforesaid,  to 
wit,  on  the  fourth  day  of  September,  in  the  year  aforesaid,  in  further  pursuance 
of,  and  according  to,  the  said  conspiracy,  combination,  confederacy,  and  agree- 
ment amongst  themselyes,  had  as  aforesaid,  did  remove  and  unlade  frt)m  on  board 
the  said  ship  divers  goods  insured  as  aforesaid,  of  great  value,  to  wit,  of  the  value 
of  four  hundred  pounds,  before  the  said  ship  had  reached  the  port  or  place  of 
destination  aforesaid,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid : 
And  the  jurorB  aforesaid^  upon  their  oath  aforesaid,  do  frurther  present,  that,  in 
further  pursuance  of,  and  according  to,  the  said  conspiracy,  combination,  con- 
federacy, and  agreement  amongst  themselves,  had  as  aforesaid,  the  said  J.  S., 
J.  W.,  and  E.  W.,  afterwards,  to  wit,  on  the  twentieth  day  of  September,  in  the 
year  aforesaid,  on  the  high  seas,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  did  cut,  bore,  and  make,  and  did  cause  and  procure  to  be  cut,  bored, 
and  made,^  divers  holes  in  the  bottom  and  sides  of  the  said  ship  or  vessel,  with 
intent  thereby  to  sink,  cast  away,  and  destroy  the  said  ship,  and  the  goods  in 
and  upon  the  said  ship  so  laden  as  aforesaid,  and  with  intent  and  design  then 
and  thereby  wilfully  and  maliciously  to  prejudice  the  said  several  persons  wlio 
had  so  underwritten  the  said  policy  of  insurance  upon  the  said  ship,  and  upon 
the  goods  so  therein  and  thereupon  laden  as  aforesaid  :  to  the  great  damage  of 
the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  who  had  so  underwritten  the  said  policy 
as  aforesaid,  and  against  the  peace  of  our  lady  the  queen,  her  crown,  a^d  dig- 
nity." « 

§  224.  DifljtinotiTe  Averment  —  Charge  or  oaoBe  to  be  charged 

with  Crime.  —  There  are  a  few  formal  matters  of  sufficient  con- 
sequence to  be  noted.    Thus,  in  New  Hampshire,  where  the 

^  See  post,  §  224.  to  give  a  false  certificate  of  a  road  be- 

>  Archb.  PI.  &  £v.  10th  Lond.  ed.  ing  in  repair,  4  Went.  125 ;   and  see 

677,  678.    This  author  adds :  "  See  the  Bex  v.  Mawbey,  6  T.  R.  619 ;  to  throw 

precedent,  6  Went.  887 ;  and  see  the  a  burden  upon  the  parish,  by  the  parish 

following  precedents :  of  an  indictment  officers  of  anotlier  parish  persuading  a 

for  a  conspiracy  to  embezzle  money  pauper  of  the  former  parish  to  marry 

collected  on  a  brief,  C.  C.  C.  186 ;   to  a  female  pauper  of  their  parish,  C.  C.  C. 

cheat  a  man  out  of  money  by  pretend-  128;  1  A.  &  E.  706  (see  now  the  7  &  8 

ing  to  secure  to  him  an  annuity,  4  Vict  c.  101,  §  8) ;  to  bring  a  pregnant 

Went.  80,  89 ;  to  get  from  a  man  his  pauper  to  settle  in  a  parish,  4  Went, 

acceptances,  upon  pretence  of  getting  124 ;  wrongfully  to  hold  a  man  to  bail, 

them  discounted,  6  Went.  878 ;  to  de-  4  Went.  94 ;   to  withdraw  customers 

fraud  a  man  of  money  under  pretence  fix)m  a  brewer,  4  Went.  106 ;  to  injure 

of  procuring  a  place,  C.  C.  C.  127, 188 ;  g^unmakers  in  their  trade,  4  Went  439 ; 

to  blow  up  the  walls  of  a  prison,  C.  C.  C.  to  ruin  a  player  in  his  profession,  6 

422 ;  to  escape  out  of  prison,  4  Went  Went  448 ;  to  accuse  a  woman  with 

116 ;  to  raise  the  price  of  victuals  (salt),  incontinence  with  defendant,  in  order 

C.  C.  C.  180;  to  obtain  a  nolle  prosequi  to  make  her  marry  him,  4  Went.  79." 
to  an  indictment  by  fraud,  C.  C.  C.  188 ; 
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aTerment  was,  that  the  defendants  conspired  among  them- 
selves falsely  and  maliciously  to  charge  or  cause  to  be  charged, 
and  falsely  and  maliciously  to  prosecute  or  cause  to  be  prose- 
cuted, a  certain  person  for  a  certain  crime,  it  was  held  to  be 
insufficient  for  uncertainty.  "Although,"  said  Fowler,  J. 
"  it  may  be  equally  an  offence  to  conspire  falsely  to  charge 
another  of  a  crime  of  which  he  is  innocent,  and  to  conspire  to 
cause  him  to  be  falsely  charged  with  such  offence  by  others ; 
and  to  prosecute,  or  cause  him  to  be  prosecuted  by  others, 
for  such  offence ;  yet  it  is  apparent  the  offences  are  distinct 
and  different,  accomplished  in  different  ways  and  by  different 
means,  and  to  be  proved  by  different  evidence."  ^ 

§  225.  More  than  One  aooused  —  "Whether  more  Defendants  — 
Conspiraton  unknown.  —  The  indictment  must  always  charge 
the  crime  against  more  persons  than  one,  because  one  cannot 
conspire  alone.  Yet  there  need  not  necessarily  be  more  than 
a  single  person  made  defendant;  the  allegation  may  even  be,. 
that  the  one  defendant  did  conspire,  &c.,  "  with  divers  other 
persons  to  the  jurors  unknown."  ^  And  in  New  York  it  was 
laid  down,  that  such  an  indictment  was  good,  though  the  other 
conspirators  were  actually  known  to  the  grand  jury,  and  their 
names  might  have  been  set  forth ;  for  there  was  no  legal  neces- 
sity of  making  any  mention  of  the  names.  '^  In  a  charge  of 
conspiracy,"  said  Marcy,  J.  ^^  it  seems  no  more  necessary  to 
specify  the  names  of  the  defendant's  coadjutors,  than  in  an 
indictment  for  an  assault  and  battery  to  name  others  besides 
the  accused,  who  were  concerned  in  the  trespass,  if  the  fact 
were  really  so."  * 

§  226.  ConrM  of  the  Disoussion.  —  Some  questions  of  variance 
between  the  indictment  and  the  proof  will  be  discussed  under 
the  next  sub-title.  And  various  other  questions,  which  might 
appropriately  enough  be  considered  under  this  present  sub- 
title, will  be  found  interspersed  among  the  remaining  sections 
of  the  chapter. 

A  The  SUte  V.  Garj,  86  N.  H.  869,       *  Reg.  v.  Steel,  Car.  ft  M.  887,.  2 
868.    And  see  Vol.  L  S  685.    See  ante,    Moodj,  246. 

S  212, 228.  '  People  v,  Mather,  4  Wend.  229, 

265. 
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n.   The  Evidence. 
§  227.  Many  Forms  —  Circumstantial  —  Disconnected  Acts,  &c. 

—  Card-makers.  —  The  evidence  by  which  a  conspiracy  is  proved, 
assumes  a  great  variety  of  forms  ;  and  there  is  no  need  for  us 
to  trace  even  the  outlines  of  all  these  forms.  In  the  nature  of 
the  offence,  however,  it  is  in  most  instances  circumstantial. 
The  act  of  conspiring,  therefore,  which  is  the  gist  of  the 
offence,  need  not  be  proved  by  direct  testimony.^  Thus,  in  an 
early  case,  ^^the  husband  and  wife  and  servants,"  says  the 
report,  ^^  were  indicted  for  a  conspiracy  to  ruin  the  trade  of  the 
prosecutor,  who  was  the  king's  card-maker.  The  evidence 
against  them  was,  that  they  had  at  several  times  given  money 
to  the  prosecutor's  apprentices  to  put  grease  into  the  paste, 
which  had  spoiled  the  cards.  But  there  was  no  account  given, 
that  ev^r  more  than  one  at  a  time  were  present,  though  it  was 
proved  they  had  all  given  money  in  their  turns.  It  was  objected 
that  this  could  not  be  a  conspiracy ;  for  two  men  might  do  the 
same  thing  without  having  any  previous  communication  with 
one  another.  But  the  chief  justice  ruled,  that,  the  defendants 
being  all  of  a  family,  and  concerned  in  making  of  cards,  it 
would  amount  to  evidence  of  a  conspiracy,  and  directed  the  jury 
accordingly."  ^  Here,  it  is  perceived,  the  whole  evidence  con- 
sisted in  proving  disconnected,  overt  acts,  performed  by  the 
several  alleged  conspirators,  and  showing  that  they  all  dwelt 
togetlier,  and  had  a  supposed  common  interest  in  promoting 
the  object  of  the  conspiracy.^ 

§228.  Unlawiiil   Combination  —  Then   Acts    Pursuant.  —  But 

1  Rex  V,  Parsons,  1  W.  BI.  892.  .  same  object  often  by  the  same  means ; 

*  Rex  V.  Cope,  1  Stra.  144.     This  one  performing  part  of  an  act,  and  the 

case  shows  no  more  than  barely  suffi-  other  completing  it,  for  the  attainment 

cient  evidence  to  prove  a  conspiracy,  of  the  object;  the  jury  may  draw  the 

Leave  out  a  little,  and  it  will  fall  short,  conclusion  that  there  is  a  conspiracy. 

Thus,  an  allegation  of  a  combination  Beg.  v.  Murphy,  8  Car.  &  P.  297. 
between  the  master  and  mate,  to  ill-       'A  common  design  is  the  essence  of 

treat  and  oppress  a  seaman,  is  not,  it  the  charge  of  conspiracy :   and  this  is 

has  been  held,  supported  by  proof  that  made  to  appear  when  the  parties  steadl- 

each  of  them  separately  assaulted  and  ly  pursue  the  same  object,  whether  act- 

Ul-treated  him,  without  some  presump-  ing  separately  or  together,  by  common 

tive  evidence  of  concert  between  them,  or  different  means,  all  leading  to  the 

Jenks  i^.  Lewis,  Ware,  61.    Still,  if,  on  same  unlawful  result.    United  States 

a  charge  of  conspiracy,  two  persons  v.  Cole,  6  McLean,  618, 601. 
appear,  by  their  acts,  to  be  pursuing  the 
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very  often,  in  these  cases,  the  thread  of  the  testimony  is  equally 
unwonnd  by  beginning  at  the  other  end  ;  ^  and,  instead  of  show* 
ing  isolated  overt  acts  committed  by  the  several  conspirators 
disconnected  from  one  another,  showing  that  combination  of 
will  and  endeavor  which  renders  each  particular  overt  act 
of  one  admissible  as  against  the  whole.  Sometimes,  also,  per- 
sons other  than  the  defendants  are  so  linked  by  testimony  to 
the  case,  as  to  render  their  doings  receivable  against  the  defend- 
ants. "  The  principle,"  says  Professor  Greenleaf,  "  on  which 
the  acts  and  declarations  of  other  conspirators,  and  acts  done 
at  different  times,  are  admitted  in  evidence  against  the  persons 
prosecuted,  is,  that  by  the  act  of  conspiring  together  the  con- 
spirators have  jointly  assumed  to  themselves,  as  a  body,  the 
attribute  of  individuality,  so  far  as  regards  the  prosecution  of 
the  common  design  ;  thus  rendering  whatever  is  done  or  said 
by  any  one,  in  furtherance  of  that  design,  a  part  of  the  res 
gestcB,  and  therefore  the  act  of  all."  * 

§  229.  Contliiued  —  ConfesBloiiB  of  One  Conspirator — Acts  of 
One  as  afi;aiiist  Another,  &o.  —  The  evidence  mentioned  in  the 
last  section  is  not  limited  to  cases  of  conspiracy.^  It  is  a  gen- 
eral rule  of  evidence,  applicable  in  a  variety  of  cases,  in  all 
departments  of  the  law,  civil  and  criminal.  At  the  first  impres- 
sion, it  would  seem  to  be  even  less  often  available  on  the  trial 
of  indictments  for  conspiracy,  than  in  other  criminal  and  civil 
causes ;  the  object  of  all  evidence,  in  the  former,  bevng  to 
prove  a  conspiracy,  and  this  evidence  not  being  admissible 
until  the  conspiracy  is  in  some  sense  shown  by  other  testimony. 
Thus,  the  confessions  of  one  defendant  cannot,  in  the  first 
instance,  establish  the  conspiracy  against  another  defendant ; 
for  the  conspiracy  must  be  shown  before  the  confession  of  one 
can  be  received  against  another.  It  is  so  also  of  other  acts 
and  declarations.^  But  when  the  combination  is  shown,  then 
the  evidence  of  what  is  said  and  done  by  one  is  admissible 
against  the  rest.^    And  it  is  for  the  court  to  determine  when 

1  Reg.  V.  Fro«t,  9  Car.  &  P.  149.  «  Metcalfe  v.  Conner,  Litt.  Sel.  Cat. 

>  8  Greenl.  Et.  |  94.  497 ;  Hightower  v.  The  State,  22  Texas, 

s  Commonwealth  v,  Tivnon,  8  Graj,  605 ;  Windover  v.  Robbina,  2  Tyler,  I, 

876;   Coraeliua  v.  Commonwealth,  16  4;  The  State  v.  George,  .7  Ire.  821; 

B.  Monr.  689;  Malone  v.  The  SUte,  8  United  States  v.  Cole,  6  McLean,  618. 

Ga.  406;  Gardner  v.  People,  8  Scam.  88.  *  American  Fur  Company  i;.  United 
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the  evidence  of  combination  is  sufficient  for  this  purpose.^  The 
consequence  is,  that,  in  one  waj  or  another,  this  kind  of  evi- 
dence  becomes  common,  and  often  pertinent,  in  these  cases  of 
criminal  conspiracy. 

§  280.  "When  —  Transaotion      folly      Over  —  (lUiutratioiiB  — 

Burglary — Larceny,  in  the  Note).  —  And  it  should  be  observed, 
in  reference  to  this  evidence,  that  the  declarations  and  confes- 
sions of  one  of  the  conspirators,  made  after  the  offence  has  been 
fully  committed,  and  the  transaction  is  fully  over,  cannot  be 
given  in  evidence  against  another  conspirator ;  because,  the 
object  of  the  combination  being  accomplished,  such  declara- 
tions and  confessions  are  not  anywise  in  execution  of  the  orig- 
inal common  design.^  When  the  matter  is  so  completely  over 
as  to  render  this  evidence  inadmissible,  and  when  the  state- 
ment of  the  one  defendant  is  but  the  echo  of  the  last  stroke  of 
the  work  done  in  pursuance  of  the  combination,  in  which  latter 
case  it  is  admissible,  is  a  question  which  cannot  well  be  solved 
by  any  one  enunciation  of  the  law.^ 

States,  2  Pet.  358;  Glorj  v.  The  State,  u  finished,  though  he  has  still  the  pos- 

18  Ark.  286 ;  Clinton  v.  Estes,  20  Ark.  session  of  the  stolen  property,  giving  a 

216 ;  The  State  v,  Ross,  29  Misso.  82 ;  narration  of  the  burglarious   transac- 

The  State  v.  Nash,  7  Iowa,  847 ;   The  tion,  are  not  admissible   against   tlie 

State  V.  Soper,  16  Bfaine,  298;   Rex  v,  other.    Said  Aldis,  J. :  "We  hare  not 

Salter,  5  Esp.  125;  Page  v,  Parker,  40  been  able  to  find  a  report  of  any  crimi- 

N.  H.  47 ;   Clinton  v,  Estes,  20  Ark.  nal  case  in  which  the  distinction  as  to 

216 ;  The  State  v.  Ross,  29  Misso.  82 ;  the  admissibility  of  declarations,  wheth- 

The  State  v.  Nash,  7  Iowa,  847.  er  merely  narrative  or  made  in  conneo- 

1  Windo ver  v.  Robbins,  supra ;  Fonts  tion  with  and  in  furtherance  of  the  com- 

V.  The  State,  7  Ohio  State,  471 ;  Com-  mon  design,  has  not  been  observed." 

monwealth  v.  Crownmshield,  10  Pick.  The  State  v.  Thibeau,  80  Yt  100, 106, 

497.  107.  In  an  Alabama  case,  evidence  ha V- 

s  The  State  v.  Dean,  18  Ire.  68 ;  The  Ing  been  introduced  against  a  prisoner. 

State  V,  Thibeau,  80  Yt.  100;  Thomp-  tending  to  show  a  conspiracy  between 

son  V,  Commonwealth,  1  Met.  Ey.  18 ;  him  and  an  accomplice,  not  only  to 

Patton  V.  The  State,  6  Ohio  State,  467.  steal  the  prosecutor's  watch,  but  siter- 

See  The  State  v.  Simons,  4  Strob.  266 ;  ward  to  meet  at  another  place,  as  soon 

Lynes  v.  The  State,  86  Missis.  617;  as  convenient,  and   there  divide  the 

The  State  v.  Ross,  29  Misso.  82;  Clin>  profits ;  it  was  held  that  the  fiict  of  his 

ton  V.  Estes,  20  Ark.  216 ;   Hunter  v.  accomplice  after  stealing    the  watch 

Commonwealth,  7  Grat  641.  having  paid  double  toll  at  a  bridge,  on 

s  See  Mask  v.  The  State,  82  Missis,  the  direct  road  to  the  place  at  which 

405;   purry  v.  Kurtz,  88  Missis.  24;  they  were  to  meet,  is  admissible  evi- 

American  Iron  Mountain  Co.  v,  Evans,  dence  against  the  prisoner,  when  on 

27  Misso.  552.    According  to  a  Yer-  trial  for  the   larceny  of  the  watch, 

mont  case,  the  dechuntions  of  one  of  "  The  strongest  argument,"  said  Rice, 

two  persons  who  have  jointly  commit-  C.  J.  "for  the  plaintiff  in  error,  against 

ted  a  burglary,  made  after  the  burglary  admitting  as  evidence  against  him  the 
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§231.  Order  of  the   Testimony  —  Opening.  —  The    order  in 

which  the  evidence  shall  be  admitted,  is,  in  these  cases  as  in 
all  others,  to  be  determined  in  some  measure  by  the  discretion 
of  the  presiding  judge.  In  England  it  has  been  laid  down, 
that,  on  an  indictment  for  a  conspiracy,  general  evidence  of 
the  conspiracy  charged  may  be  received  in  the  first  instance, 
altliough  it  cannot  affect  the  defendant  unless  afterward  brought 
home  to  him,  or  to  an  agent  employed  by  him.  And  the  same 
rule  applies  where  a  defendant  seeks  by  such  general  evidence, 
in  the^first  instance,  to  affect  the  prosecutor  with  a  conspiracy 
to  suborn  witnesses  for  the  destruction  of  the  defence ;  pro- 
vided  the  proposed  evidence  be  previously  opened  to  the  court, 
as  in  the  case  of  a  prosecution  to  be  proved  by  conspiracy. 
And  Abbott,  C.  J.  observed:  ''The  general  nature  of  the 
whole  evidence  intended  to  be  adduced  is  previously  opened  to 
the  court,  whereby  the  judge  is  enabled  to  form  an  opinion  as 
to  the  probability  of  affecting  the  individual  defendants  by  par- 
ticular proof  applicable  to  them,  and  connecting  them  with 
the  general  evidence  of  the  alleged  conspiracy;  and  if,  upon 
such  opening,  it  should  appear  manifest  that  no  particular 
proof  sufficient  to  affect  the  defendants  is  intended  to  be 
adduced,  it  would  become  the  duty  of  the  judge  to  stop  the 
case  in  limine^  and  not  to  allow  the  general  evidence  to  be 
received,  which,  even  if  attended  with  no  other  bad  effect,  such 
as  exciting  an  unreasonable  prejudice,  would  certainly  be  a 
useless  waste  of  time."  ^  And  evidence  admitted  in  the  first 
instance  improperly,  may  be  rendered  unobjectionable  by  reason 
of  what  is  afterward  proved.^    But  it  is  believed,  that,  except 

pajment  of  the  double  toll  by  West  if,  flea  the  conclusion,  that  the  conspiracj 

tlMt  the  payment  was  made  after  the  between  West  and  the  plaintiff  in  error 

larceny  of  the  watch  was,  in  legal  con-  was  not  confined  to  the  mere  felonious 

lemplation,  complete  as  to  West    But  taking  and  carrjring  away  of  the  watch, 

that  argument,  as  well  as  erery  other  but  extended  to  a  diTision  of  the  profits 

urged  by  the  plaintiff  in  error,  can  be  of  the  larceny,  at  a  meeting  to  be  held 

satisflftctorily  answered.  Conceding  that  between  them  at  another  place,  as  soon 

the  payment  of  the  double  toll  was  as  conyenient."     Scott  v.  The  State, 

made  after  West  had  done  enough  to  80  Ala.  608,  609. 

authorize  his  oonyiction  for  the  larceny  ^  The  Queen's  Case,  2  B.  &  B.  802^ 

of  the  watch,  yet  there  is  eytdenoe  810.     And  see  Rex  v.  Hammond,  2 

which  conduces  strongly  to  show,  that  Esp.  719.    See  Browning  o.  The  State, 

it  was  made  '  while  the  amtpiraey  was  80  Missis.  666. 

pmding,  and  in  the  furtherance  of  the  >  Johnson   v.    The   State,   29  AUu 

eommon  deaign.'    The  eyidence  justl-  62. 
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for  Bome  special  reason,  a  court  will  not  ordinarily  permit  evi- 
dence to  be  given  merely  on  the  strength  of  an  opening  by 
counsel,  unless  enough  already  appears,  either  in  the  record  or 
in  the  evidence  actually  received,  to  show  a  foundation  for  its 
admissibility.^ 

§  232.  Defendant  showing  Acts  of  hlnmelf  and  Aflaodates  in  hia 

Favor.  —  There  are  circumstances  in  which  a  defendant  may 
show  the  acts  and  correspondence  of  himself  and  associates  as 
evidence  in  his  favor.  Thus,  where  two  were  indicted  for  a 
conspiracy  to  defraud  a  third  person,  and  one  of  them  only  was 
apprehended  and  brought  to  trial,  and  he  rested  his  defence 
on  the  ground  that  ho  was  also  the  dupe  of  the  other  one,  and 
himself  believed  the  representations  which  he  had  made  to  the 
third  person,  he  was  permitted  to  put  in  evidence  the  corre- 
spondence between  himself  and  the  other  defendant.  And 
'  Best,  J.  observed,  that  ^^  what  the  parties  say  at  the.  time  is 
evidence  to  show  how  they  acted."  ^ 

§  233.  AUegation  and  Proof  to  correspond — Variance — Injured 
Person  —  "When  enough  to  prove  a  Rart  —  In  these  cases  of  con- 
spiracy, as  in  all  others,  the  proof  and  allegation  must  corre- 
spond. Thus,  if  the  allegation  is,  that  the  defendants  conspired 
to  defraud  a  particular  person  named,  it  is  not  sustained  by 
proof  of  a  conspiracy  to  defraud  the  public,  or  any  individaal 
whom  they  may  meet  and  be  able  to  defraud.^  Yet  if  the 
object  of  the  conspiracy  is  stated  in  the  indictment  to  be,  ^^  to 
prevent  the  workmen  of  C.  from  continuing  to  work,"  &c.,  the 
proof  need  not  show  that  the  purpose  was  to  prevent  all  of  C.'s 
workmen  from  working,  but  the  allegation  is  sustained  by  proof 
of  a  conspiracy  to  prevent  any  of  them.* 

§  234.  Proofr  to  cover  "Whole  Charge  —  Uncertain  —  Variance, 
continued  —  Conspiracy  to  prosecute  Innocent  Persons.  —  The 
evidence  must  be  sufficient  in  degree,^  and  in  all  other  respects 
adequate.  When,  therefore,  the  indictment  set  out  a  conspir- 
acy against  three  persons,  and  the  jury  found  that  the  first  one 
of  the  three  conspired  with  either  the  second  or  the  third,  and 

1  And  see  Browning  v.  The  State,  '  Commonwealth  v.  Harlej,  7  Met. 
•npra.  606. 

s  Rex  V.  Whitehead,  1  Car.  &  F.  67,  *  Rex  v.  Bykerdike,  1  Moody  &  R. 
D.  &  R.,  N.  P.  61.  179. 

ft  The  State  v.  Simons,  4  iStiob.  266. 
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they  could  not  Bay  which,  this  one  was  held  to  be  entitled  to 
an  acquittal.^  And  where  the  defendants  were  charged  with 
having  conspired,  on  the  5th  of  January,  1850,  to  defraud  a 
particular  insurance  company  by  removing  and  secreting  goods 
belonging  to  one  of  the  defendants,  and  insured  by  the  com- 
pany, and  then  pretending  they  were  destroyed  by  fire ;  and 
the  evidence  was,  that  the  policy  was  issued  on  the  2d  of  Jan- 
uary, that  the  goods  were  removed  on  the  5th,  that  the  shop 
from  which  they  were  removed  was  destroyed  on  the  7th,  and 
that  the  defendants*  had  no  knowledge  of  the  existence  of  the 
insurance  until  after  the  fire ;  this  evidence,  it  was  held,  did 
not  support  the  indictment.^  So,  on  the  trial  of  an  indictment 
to  prosecute,  for  crime,  persons  who  are  not  guilty,  it  is  even 
inadmissible  to  prove  that  the  defendants  prosecuted  other 
persons  who  were  guilty.^ 

§  235*  Continued  — To  oheat  a  Third  Feraon —  (BdOsoellaneouB 

Points,  in  the  Note).  —  When  the  object  of  the  conspiracy,  as 
alleged  against  two  defendants,  was  to  cheat  a  third  person  of 
his  goods,  and  the  conspiracy  was  clearly  proved  as  against  one 
of  the  defendants,  evidence  that  the  other  defendant  was  pres- 
ent when  the  fraud  was  consummated,  and  received  a  part  of 
the  goods,  and  sold  them  under  a  fictitious  name,  was  held  to 
be  sufficient  to  justify  the  jury  in  finding  this  defendant  to  have 
been  an  associate  with  the  other  in  the  fraud  by  which  the  goods 
were  obtained.^  A  few  other  miscellaneous  points  will  be  seen 
in  a  note.^ 

^  Reg.  V.  ThomptoD,  16  Q.  B.  S82.  remoTe  the  same  out  of  the  Common- 

'  Commonwealth  v.  Kellogg,  7  Cush.  wealth.    On  the  trial  of  this  indict- 

478.  ment,  eridence  having  been  given  of  a 

'  The  State  v.  Walker,  82  Afaine,  purchase  of  goods  by  the  defendants 

196.  of  S.,  ostensibly  for  cash,  but,  in  fact, 

^  Commonwealth  v,  Warren,  6  Mass.  on  the  short  credit  resulting  from  the 

74.  indulgence    usually  allowed   on   cash 

*  An  indictment  for  a  conspiracy  al-  sales,  it  was  held,  that  the  prosecuting 

leged,  in  the  first  count,  that  the  de-  officer  might  inquire    of    a  witness, 

fendants  conspired  together  to  cheat  whether,  at  the  time  of  the  sale,  the 

and  defraud  8.  of  his  goods;  in  the  standing  and  credit  of  the  defendants 

second,  that  they  conspired  to  get  the  were  such  as  to  have  enabled  them  to 

goods  of  8.  into  thehr  possession,  under  buy  goods  on  credit ;  also,  that  other 

color  and  pretence  of  buying  the  same ;  purchases  of  goods,  made  by  the  de- 

and,  in  the  third,  that  they  conspired  fendants  of  other  persons,  at  about  the 

to  get  possession  of  the  goods  of  8.  same  time,  and  under  the  same  circum- 

upon  trust  and   credit,  and  then  to  stances,  with  the  purchase  of  8.,  were 
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III.  Points  of  Practice. 

§  236.  The  IiocaUty  —  Proof,  Ac.  —  The  county  in  which  the 
indictment  is  to  be  brought  depends  upon  principles  already 
sufficiently  stated.^  If  the  original  act  of  unlawful  combining 
is  proved  in  the  county  in  which  the  conspiracy  is  laid,^  or  if 
an  overt  act  of  one  of  the  conspirators  is  proved  in  such  county, 
an  overt  act  may  then  be  shown,  committed  by  any  one  of  the 
conspirators,  in  any  other  county.^  In  like  manner,  it  is  com- 
petent to  establish  in  the  first  instance  a  conspiracy  beyond  the 
jurisdiction  of  the  court  even  in  another  State,  then  an  overt 
act  committed  by  one  of  the  conspirators  within  the  jurisdiction 
of  the  court  may  be  shown ;  and  such  overt  act  is,  in  point  of 
law,  the  act  of  all,  and  it  brings  the  cause  within  the  jurisdic- 
tion. "  In  conspiracy,"  said  Paxson,  J.  "  the  offence  undoubt- 
edly is  the  combination  ;  when  that  is  established,  the  crime  is 
complete.  The  overt  act  is  evidence  of  the  crime.  And  it  is 
evidence  of  the  crime  within  the  jurisdiction  where  the  overt 
act  is  committed."^ 

§  237.  Several  Counts  —  One  Conspiracy.  —  Where  the  indict- 

admissible  in  eyidence  to  show  the  words  "and  others"  throughout  this 
nature  and  extent  of  the  defendants'  indictment  must  be  taken  to  mean  oth- 
business,  and  to  prove  the  criminal  ers  the  partners  of  D.,  and  not  other 
intent  alleged  in  the  indictment;  also,  persons  wholly  unconnected  with  D. ; 
that  evidence  of  the  defendants  hav-  therefore  that,  on  the  trial  of  the  in- 
ing  obtained  bills  of  lading,  about  the  dictment,  evidence  was  not  admissible 
same  time,  and  forwarded  them  to  to  show  an  attempt,  hy  the  defendant, 
their  correspondents  in  other  places,  ac-  to  defraud  other  persons  wholly  uncon- 
companied  hy  drafts  thereon,  before  the  nected  with  D.  Reg.  v.  Steel,  Car.  & 
goods  described  in  such  bills  of  lading  M.  887,  2  Moody,  246.  An  indictment 
had  been  in  fact  purchased,  was  ad-  for  conspiring  to  defraud  the  prose- 
missible  to  prove  the  criminal  intent,  cutor  may  be  supported  by  proof  of  a 
Commonwealth  v,  Eastman,  1  Cush.  conspiracy  to  obtain  his  acceptances, 
189.  An  indictment  charged  the  de-  though  the  prosecutor  parts  with  no 
fendant  with  conspiring  with  other  money,  and  though  he  never  intended 
persons  unknown  "  to  ch^at  and  de-  to  take  up  the  acceptances,  and  though 
fraud  D.  and  others  " ;  and  laid,  as  an  the  bills  were  never  in  his  hands  other- 
overt  act,  the  false  pretence  that  he  wise  than  for  the  purpose  of  his  ao- 
was  a  merchant  named  G.,  and  so  did,  cepting.  Reg.  v,  Gompertz,  9  Q.  B. 
under  color  of  a  pretended  contract  824. 
with  D.  for  the  purchase  of  certain  ^  Vol.  I.  §  61. 
goods  of  "  the  said  D.  and  others,"  >  Ante,  §  228,  229. 
obtain  a  large  quantity  of  the  goods  '  Rex  v.  Bowes,  cited  4  East,  171. 
"  of  the  said  D.  and  others,"  with  in-  <  Commonwealth  v.  Corlies,.8  Brews- 
tent  to  defraud  "the  said  D.  and  ter,  676, 678. 
others."    And  it  was  held,  that  the 
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ment  contains  several  counts,  yet  only  a  single  conspiracy  is 
proved,  the  verdict  of  guilty  may  nevertheless  be  taken  on  so 
many  counts  as  set  out  the  conspiracy  in  accordance  with  the 
evidence.^ 

§  238.  Special  Verdict  —  Its  Form.  —  A  special  verdict,  finding 
that  '^  there  was  an  agreement  between  A  and  the  defendant, 
to  obtain  money  from  B,  but  with  intent  to  return  it  again,'' 
was  held  to  be  insufficient  to  sustain  any  judgment ;  because 
it  does  not  respond  to  the  allegation  of  fraud,  which  is  the  main 
part  of  the  charge.^  Where  the  indictment  set  out  a  conspiracy 
to  manufacture  a  base  material  ^^  in  imitation  "  of  good  and 
genuine  indigo,  with  intent  to  sell  it  at  public  auction  as  good 
and  genuine  indigo,  and  then  charged  the  overt  act  of  afterward 
making  a  sale  of  it  as  such  (the  indictment  averring  that  the 
material  was  composed,  as  to  one-third  part,  of  good  indigo)  ; 
and  the  verdict  of  the  jury  was,  "  Guilty  of  conspiracy  to  make 
base  and  spurious  indigo,  with  a  fraudulent  intent  to  sell  the 
same  as  good  and  genuine  indigo,  but  they  do  not  find  that  the 
same  was  sold  at  auction  in.  the  manner  set  forth  in  the  indict- 
ment " ;  the  verdict  was  held  to  be  no  departure  from  the 
indictment,  and  judgment  was  pronounced  upon  it  against 
the  defendants.^ 

§  239.  Joint  and  Separate  Trlala,  &c.  —  The  question  of  joint 
or  separate  trials  of  the  defendants,  and  some  attending  ques- 
tions, are  somewhat  difierent,  both  in  principle  and  in  practice, 
in  conspiracy  cases,  from  what  they  are  in  other  criminal  causes 
generally.  But  this  matter  sufficiently  appears  in  the  discus- 
sions to  be  found  in  the  first  volume.^ 

IV.  The  Procedure  in  some  Particular  Kinds  of  Conspiracy. 

§240.    To   charge  a  Man  with   Crime  —  Form.  —  It    is     UOt 

proposed  here  to  travel  over  the  whole  ground  of  indictable 
conspiracies,  but  to  give  a  few  points  and  forms.  The  follow- 
ing is  Archbold's  form  of  indictment  for  a  conspiracy  to  charge 
a  man  with  a  crime :  — 

^  Reg.  V.  Gompertz,  9  Q.  B.  824.  '  Commonwealth  v.  Judd,  2  Mass. 

s  People  V.  Olcott,  2  Johns.  Cas.    829. 
801.  *  See,  among  other  places,  Vol.  I. 

S  4G4,  468, 1019, 1022, 1040  and  note. 
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/'  That  J.  S.,  late  of  the  parish  of  B.,  in  the  county  of  M.,  laborer,  and  A.  his 
wife,  and  J.  W.,  late  of  the  same,  carpenter,  and  E.  W.,late  of  the  same,  Laborer, 
being  eyil-disposed  persons,  and  wickedly  devising  and  intending,  not  only 
to  deprive  one  J.  N.  of  his  good  name,  fame,  credit,  and  reputation,  but  also 
to  subject  him,  as  far  as  in  them  lay,  to  the  pains  and  penalties  by  the  laws  if 
this  kingdom  made  and  provided  against  and  inflicted  upon  persons  guilty  of 
[rapd],  on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our  sovereign 
lady  Victoria,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, did,  amongst  themselves,  conspire,  combine,  confederate,  and  agree  together, 
falsely  to  charge  and  accuse  the  said  J.  N.,  that  he,  the  said  J.  N.,  had  then  lately 
before  [feloniously  ravished  and  carnally  known  the  said  A.,  violently  and  against 
her  will  and  consent].    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
farther  present,  that  the  said  J.  S.,  and  A.  his  wife,  and  J.  W.,  and  E.  W.,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  in  pursuance  of,  and  according  to,  the  said  conspiracy,  combination, 
confederacy,  and  agreement  amongst  themselves,  had  as  aforesaid  *  [here  set  out 
the  overt  acts,^  introducing  the  second,  and  each  of  the  subsequent  acts,  thus : 
'  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  tliat,  in 
further  pursuance  of,  and  according  to,  the  said  conspiracy,  combination,  confed- 
eracy, and  agreement,  amongst  them  the  said  J.  S.  and  A.  his  wife,  and  J.  W. 
and  E.  W.  had  as  aforesaid,  they  the  said,  &c.,  on,  &c.,  at,  &c.,  &c.,'  continuing  the 
indictment  from  the  above  asterisk  as  thus] :  falsely  and  unlawfully,  in  the  presence 
and  hearing  of  divers  persons,  did  charge  and  accuse  the  said  J.  N.,  with  and  of 
the  rape  aforesaid.    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that,  in  further  pursuance  of  and  according  to  the  said  conspiracy,  com- 
bination, confederacy,  and  agreement  ainongst  them  the  said  J.  S.  and  A.  his 
wife,  and  J.  W.  and  E.  W.,  had  as  aforesaid,  she  the  said  A.  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
did,  upon  her  oath,  falsely  charge  and  accuse  the  said  J.  N.,  before  A.  C,  esquire, 
then  and  yet  being  one  of  the  justices  of  our  said  lady  the  queen  in  and  for  the 
county  aforesaid,  and  also  to  hear  and  determine  divers  felonies,  trespasses,  and 
other  misdeeds,  committed  in  the  said  county,  that  he  the  said  J.  N.  had  then 
lately  before  feloniously  ravished  and  carnally  known  her  the  said  A.,  violently 
and  against  her  will  and  consent.    And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that,  in  further  pursuance  of,  and  according  to,  the  said 
conspiracy,  combination,  confederacy,  and  agreement  amongst  them  the  said  J.  S. 
and  A.  his  wife,  and  J.  W.  and  £.  W.,  had  as  aforesaid,  she  the  said  A.,  by  the 
name  of  A.,  the  wife  of  J.  S.,  afterwards,  to  wit,  at  the  general  quarter  sessions 
of  the  peace  of  our  said  lady  the  queen,  holden  at  the  New  Sessions  House  on 
Clerkenwell  Green,  in  and  for  the  county  of  Middlesex  aforesaid,  on  Monday,  the 

day  of  May,  in  the  year  aforesaid,  before  A.  B.  and  C.  D.,  esquires,  and 

others  their  associates,  justices  of  our  said  lady  the  queen,  assigned  to  keep  the 
peace  of  our  said  lady  the  queen,  in  and  for  the  county  aforesaid,  and  also  to  hear 
and  determine  divers  felonies,  trespasses,  and  other  misdeeds  committed  in  the 
said  county,  did  falsely  exhibit  a  certain  bill,  commonly  called  a  bill  of  indictment, 
against  the  said  J.  N.,  by  the  name  and  addition  of  J.  N.,  late  of  the  parish  of  C, 
in  the  county  of  M.,  yeoman,  to  F.  C,  esquire  [here  insert  the  names  of  the 
grand  jurors  to  whom  the  indictment  for  rape  was  exhibited],  good  and  lawful 
men  of  the  said  county,  then  and  there  sworn  and  charged  to  inquire  for  our  said 

^  That  overt  acts  need  not  be  set  out,  see  ante,  §  205,  209. 
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lady  the  queen,  for  the  body  of  the  said  county ;  which  said  bill  was,  by  the  «aid 
jurors,  then  and  there  returned  into  the  said  court,  before  the  justices  of  our  lady 
the  queen  last  aforesaid,  and  others  their  fellows  aforesaid,  thus  indorsed :  '  Not 
found ' ;  which  said  bill  is  in  these  words,  that  is  to  say  :  —  [here  set  out  the 
indictment  verbatim ;  and  you  may  then  add,  *  with  intent  to  obtain  and  acquire 
to  them  the  said  J.  S.  and  A.  his  wife;  and  the  said  J.  W.  and  E,  W.,  of  and  from 
the  said  J.  N.  divers  sums  of  money  for  compounding  the  said  pretended  felony 
and  rape  so  falsely  charged  upon  the  said  J.  N.,  as  aforesaid,'  if  this  be  the  fact, 
and  that  there  will  be  no  difficulty  in  proving  it] :  to  the  great  damage,  scandal, 
infamy,  and  disgrace  of  the  said  J.  N.,  to  the  evil  example  of  all  others  in  the 
like  case  ofiending,  and  against  the  peace  of  our  lady  the  queen,  her  crown,  and 
dignity."  1 

§  241.  ObaerrationB  on  this  Form  — "Falsely" — Fornication  and 

▲doitexy  —  Bastardy.  —  This  indictment,  it  is  observed,  charges 
tliat  the  defendants  conspired ''  falsely "  to  charge  the  prose- 
cutor with  the  crime.  The  form  may  equally  well  be,  that  the 
defendants  ^^  falsely  conspired."  And  in  either  case  it  is  suffi- 
cient without  adding,  that  the  person  conspired  against  was 
innocent.^  Though  fornication  and  adultery  are  not  indictable 
at  the  common  law,  yet,  at  the  common  law,  it  is  indictable  to 
conspire  falsely  to  charge  a  person  with  either  of  these  offences 
against  good  morals;  as,  for  instance,  with  being  the  father 
of  a  bastard  child.  Such  an  indictment  need  not  aver  that  the 
person  accused  was  not  the  father.^ 

§  242.  Among  Workmen  —  Form.  —  There  is  a  class  of  con- 
spiracies, not  so  certainly  described  by  satisfactory  words  in 

1  Archb.  PI.  &  Er.  10th  Lond.  ed.  said  A  and  B  did  maliciously  threaten 

672,  678.    For  another  form,  see  John-  to  injure  the  name  of  said  D,  and  begin 

son  V,  The  State,  2  Dutcher,  313.    An  a  prosecution    against    him    for  said 

indictment  set  out,  that  A,  B,  and  C,  crime,  with  intent  by  such  threats  to 

intending  maliciously  to  deprive  D  of  extort  money  from  him,  &c.    And  it 

his  good  name,  and  subject  him  to  pun-  was  held,  that  the  indictment  was  not 

ishroent  for  adultery,  and  to  extort  from  bad,  either  for  the  alleged  reason  that 

him  money,  did  maliciously  conspire  to  it  set  forth  an  executed  conspiracy  to 

insnare  and  falsely  charge  and  accuse  commit  a  felony,  and  so  the  misde- 

him  of  said  crime,  and  tliereby  to  ex-  meaner  merged  in  a  felony,  or  because 

tort  money  from  him ;  and,  in  pursu-  it  was  double,,  vague,  unceVtain,  and 

ance  of  said  conspiracy,  that  C  did  contradictory;   or  because  it  did  not 

entice  him  to  her  house  on  a  certain  set  forth   the    offence  with  sufficient 

day,  and  that  A  and  B,  on  a  subsequent  certainty  or  precision.   Commonwealth 

day,  and  on  divers  days  and  times,  did  v,  O'Brien,  12  Cush.  84.    See,  also, 

maliciously  threaten  to  accuse  him  of  Elkin  v.  People,  28  N.  Y.  177. 

the  crime  of  adultery  with  the  said  C,  ^  Johnson  v.  The  State,  2  Dutcher, 

with  intent  then  and  there  fraudulently  818 ;  Rex  v.  Spragg,  2  Bur.  993. 

to  extort  money  from  him ;    and,  in  *  Reg.  v.  Best,  2  Ld.  Raym.  1167, 

further  pursuance  of  said  conspiracy,  6  Mod.  187, 1  Salk.  174. 
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this  country  as  in  England ;  because  the  offence  may  not  be 
precisely  the  same  here  as  there.  The  following  indictment  is 
taken  from  one  of  the  English  books ;  it  is  for  a  conspiracy 
among  miners  to  injure  the  agent  and  owner  of  a  colliery. 
The  first  count,  alleging  the  injury  to  be  to  the  agent,  is  all 
which  need  be  given  here:  — 

"  That  R.  B.,  late  of  the  parish  of ,  in  the  county  of ,  miner,  together 

with  diyers  other  persons  to  the  number  of  two  and  more,  to  the  jurors  aforesaid 
unknown,  on  the  first  day  of  April,  in  the  first  year  of  the  reign  of  our  sovereign 
lord  William  the  Fourth,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  did  among  themselves  conspire,  combine,  confederate,  and 
agree  together,  unlawfully  to  intimidate,  prejudice,  and  oppress  one  J.  G.,  in  the 
peace  of  our  said  lord  the  king  then  and  there  being,  in  the  trade  and  occupation 
of  him  the  said  J.  G.  as  agent  to  a  certain  colliery,  to  wit,  the  Fairbottom  Col- 
liery, and  to  prevent  the  workmen  in  the  employ  of  the  said  J.  G.,  from  contin- 
uing to  work  in  the  said  colliery  ;  to  tlie  great  damage  of  the  said  J.  G.,  to  the 
evil  example  of  all  others  in  the  like  case  ofiending,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown,  and  dignity."  ^ 

§  243.  To  defraud  the  FubUo.  —  We  have  already  considered 
what  is  the  proper  form  of  the  indictment  for  a  conspiracy  to 
cheat  an  individual.^  When  the  conspiracy  is  to  defraud  the 
public,  the  indictment  may  be  drawn  in  a  similar  way  ;  ^  but, 
in  this  case,  it  does  not,  for  it  cannot,  mention  the  names  of 
the  persons  to  be  defrauded.^ 

§  244.  To  proonre  Defilement,  &o.  —  Marriage.  —  Indictments 

for  conspiracies  to  procure  the  defilement,^  or  the  unlawful  and 
invalid  marriage^  of  females,  require  to  be  drawn  upon  the 
special  facts  of  the  particular  case,  and  do  not  involve  any  ques- 
tions of  difficulty.  If  the  marriage  is  not  valid,  the  woman  can 
be  a  witness  against  her  seducer.^ 

§  245.  Conoinsion.  —  There  are  a  few  other  points  to  be  found 
in  the  books  ;  but  it  is  believed  that  this  discussion  is  already 
sufficiently  full  for  practical  purposes. 

• 

■ 

1  Matthews  Grim.  Law,  468.    Con-  mell,  2  Ire.   879;    Commonwealth  v, 

ceming  the  form  of  an  indictment  for  Judd,  2  Mass.  829. 

a  combination   among  workmen,  see  ^  Ante,  §  212. 

Commonwealth  v.  Hmit,  4  Met.  111.  ^  Reg.  v.  Mears,  2  Den.  C.  C.  79, 

s  Ante,  §  207  et  seq.  1  Eng.  L.  &  Eq.  681. 

'  For  forms,  see  The  State  v.  Tram-  ^  Respublica  v.  Hey  ice,  2  Teates,  114. 

7  Respublica  v.  Hevice,  supra. 
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CHAPTER    XVI. 

GOUNTEBFEITINa  AND  THE  UEE  AS  TO  COIN.^ 

246,247.  Introduction. 
248-266.  Counterfeiting  the  Coin. 
267-262.  Paasing  Counterfeit  Coin. 
268, 264.  Uttering  having  Other  in  Poflseasion. 
266-268.  Possession  with  Intent  to  pus. 
26d,  270.  Haying  the  Instruments  in  Possession. 
271.  Some  General  Points. 

• 

§246.  "What  with  thifl  Chapter.  —  This  chapter  should  be 
studied  in  connection  with  the  chapter  under  the  same  title  in 
the  work  on  the  Criminal  Law,  and  the  chapter  in  this  volume 
under  the  title  Forgery  of  Writings.  It  has  been  the  course  of 
some  writers  to  treat  of  Counterfeiting  and  Forgery  together, 
under  the  one  double  title ;  but  they  are  sufficiently  unlike  to 
make  the  separate  treatment  preferable  in  respect  of  clearness, 
while!  yet  they  are  sufficiently  alike  to  render  their  study  in 
conjunction  highly  desirable. 

§  247.  Scope  of  the  Chapter — ^Sow  divided.  —  In   the   brief 

discussions  of  this  chapter,  we  shall  consider,  not  merely  coun- 
terfeiting proper,  but  likewise  some  offences  connected  with  it. 
The  matter  will  be  divided  thus,  —  I.  Counterfeiting  the  Coin ; 
n.  Passing  Counterfeit  Coin ;  HE.  Uttering  Counterfeit  Coin 
having  Other  in  Possession  ;  lY.  Having  Counterfeit  Coin  in 
Possession  with  Intent  to  pass  it ;  Y.  Having  Instruments  for 
Counterfeiting  in  Possession ;  YI.  Some  General  Points. 

I.  Oounteffeiting  the  Coin. 
§  248.  Indictments    praoticaUy  on  Statates.  —  We  shall   not^ 

attempt  to  give,  in  this  connection,  any  form  of  the  common- 
law  indictment  for  counterfeiting  the  coin;  because  all  our 
indictments  for  this  offence  are  practically  upon  statutes,  and 
it  is  not  quite  clear  that  this  precise  offence  has  a  common-law 

1  For  the  law  of  these  offences,  see  Crim.  Law,  108  et  seq. ;  Train  &  Heard 
Crim.  Law,  II.  §  260  et  seq.  For  pre-  Freced.  229  et  seq. ;  Whart.  Freced.  2d 
cedents   of  indictments,  see  2   Chit    ed.  pi.  886  et  seq. 

VOL.  II.  9  129 


§  251  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XT. 

existence  with  us,  though  it  is  plain  that  some  of  ^\e  kindred 
and  collateral  offences  have.^ 

§  249.  Form  of  Indictment   for  fJEdsely  making  Coin.  —  Arch- 

bold  gives  us  a  form  of  indictment  drawn  upon  Stat.  2  Will.  4, 
c.  84,  §  3.  The  material  part  of  the  statute  is:  '^  If  anj  per- 
son shall  falsely  make  or  counterfeit  any  coin  resembling,  or 
apparently  intended  to  resemble  or  pass  for,  any  of  the  king's 
current  gold  or  silver  coin,  every  such  offender  shall,  &c.,  be 
guilty  of  felony,  &c.,  and  being  convicted  thereof  shall  be 
liable,  &c. ;  and  every  such  offence  shall  be  deemed  to  be  com- 
plete, although  the  coin  so  made  or  counterfeited  shall  not  be 
in  a  fit  state  to  be  uttered,  or  the  counterfeiting  thereof  shall 
not  be  finished  or  perfected."     The  indictment  is  as  follows :  — 

**  That  A,  late  of  the  parish  of  B,  in  the  county  of  M«  laborer,  on,  &c.,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  ten  pieces  of  false  and  counterfeit 
coin,  each  piece  thereof  resembling,  and  apparently  intended  to  resemble  and 
pass  for  ['resembling  or  apparently  intended  to  resemble  or  pass  for']  a  piece 
of  the  queen's  current  gold  ['  gold  or  silver ']  coin,  called  a  soyereign,  fklsely 
and  feloniously  did  make  and  counterfeit  ['  make  or  counterfeit '] ;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the  .peace  of 
our  lady  the  queen,  her  crown,  and  dignity."  *^  ■ 

§  250.  Ho'w  differs  from  Indiotment  for  Forgery.  —  The  indict- 
ment for  this  offence,  it  is  seen,  differs  materially  from  the 
indictment  for  forgery  in  respect  to  the  minuteness  of  the 
description  of  the  thing  which  is  falsely  made ;  in  the  latter 
case,  it  being  necessary  to  set  forth  the  instrument  in  words 
and  figures  ;  but,  in  the  former  case,  the  false  coin  being  de- 
scribed in  a  very  general  way. 

§  251.  Form  of  Indiotment  for  tiie  Treason  of  counterfeiting 
Oniaeas. —  Chitty  furnishes  us  with  the  following  form  of  indict- 
ment for  the  high  treason  of  counterfeiting  guineas,  under  Stat. 
25  Edw.  3,  stat.  5,  §  2,  which,  among  other  things,  declares  it 
to  be  treason  to  "  counterfeit  the  king's  money  *' :  *  — 

"  That  A,  late  of,  &c.,  not  haying  the  fear  of  God  before  his  eyes,  nor  weigh- 
ing the  duty  of  his  allegiance,  but  being  moved  and  seduced  by  tlie  instigation 
of  the  Devil,^  and  contriringand  intending  our  said  lord  the  king  and  all  his 
people  craftily,  fiilsely,  deceitAilIy,  feloniously,  and  traitorously  to  deceire  and 

1  Crim.  Law,  II.  §  268,  271-274.  <  See,  for  this  statute  more  at  large, 

t  Archb.  Crim.  Fl.  &  £y.  10th  Lond.    Crim.  Law,  II.  §  1181. 
ed.  601.  «  See  Vol.  L  §  601. 
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defraud,  on,  &c.,  with  force  and  anns,  at,  &c.,  twenty  pieces  of  false,  feigned,  and 
eoonterfeit  money  and  coin,  of  copper,  brass,  and  other  mixed  metals,  of  the  like- 
nest  and  similitude  of  the  good,  legal,  and  current  money  and  gold  coin  of  our 
said  lord  the  king,  of  this  realm,  called  guineas,  then  and  there  falsely,  deceit- 
fiilly,  feloniously,  and  traitorously  did  forge,  counterfeit,  and  coin ;  against  the 
duty  of  his  allegiance,  against  the  peace  of  our  said  lord  the  king,  his  crown, 
and  dignity,  and  alto  against  the  form  of  the  statute  in  such  case  made  and 
provided."  * 

§252.  How  aUege  Kind  of  Coin. — Lord  Hale  says :  ^^The 
indictment  of  treason  for  counterfeiting  the  king's  coin  ought 
to  show  particularly  what  kind  of  coin,  namely,  groats  or  shil- 
lings. But  although  it  is  usual  to  express  the  numbers  of  each 
kind,  yet  it  is  not  of  absolute  necessity  in  the  indictment."  ^ 

§  253.  A  Sufficient  Form.  —  Where  the  allegation  was,  that 
the  respondent  ^^  ten  pieces  of  false,  forged,  and  counterfeit 
coin  and  money,  &c.,  unlawfully  and  feloniously  did  forge, 
make,  and  counterfeit^*^  &c.,  this,  though  slightly  inaccurate  in 
matter  of  style,  was  held  to  be  legally  sufficient.^ 

§  254.  The  Evidence  :  — 

dromnstantial  —  "What  Variance  Material  —  Of  the   evidence 

of  this  ofience,  Archbold  observes :  ^^  It  is  rarely  the  case  that 
the  counterfeiting  can  be  proved  directly  by  positive  evidence ; 
it  is  usually  made  out  by  circumstantial  evidence,  such  as 
fiiidiug  the  necessary  coining  tools  in  the  defendant's  house, 
together  with  some  pieces  of  the  counterfeit  money  in  a  fin- 
ished, some  in  an  unfinished  state,^  or  such  other  circum- 
stances as  may  fairly  warrant  the  jury  in  presuming  that  the 
defendant  either  counterfeited,  or  caused  to  be  counterfeited, 
or  was  present  aiding  and  abetting  in  counterfeiting,  the  coin 

'  2  Chit  Criro.  Law,  104.    See  Com-  others  for  aiding  and  assisting  in  such 

monwealth  v.  Steams,  10  Met.  2(>6.  making,  and  for  causing  and  procuring 

s  2  Hale  P.  C.  187.  such  coin  to  be  made.    United  States 

s  The  State  v.  Griffin,  18  Vt.  IM.  v.  Bums,  6  McLean,  28. 
In  Missouri  it  was  held,  that  an  indict-        *  On  an  indictment  for  counterfeiting 

Bent   charging   the  counterfeiting  of  coin,  the  criminal  participation  of  the 

good  and  legal  coin  of  "the  State  of  defendant  may  be  inferred  by  the  juiy 

MiMonri,"  "  called  a  Mexican  dollar,"  from  the  ftct  that  a  large  quantity  of 

ia  bad ;  tJie  words  being  contradictory  spurious  coin,  and  various  instraments 

and  repugnant     The  State  v.  Shoe-  and  appliances  for  coining,  were  found 

maker,  7  Misso.  177.    In  an  indictment  in  his  possession,  unless  such  posses- 

vnder  the  20th  section  of  the  act  of  sion  is  satisfiustorily  explained  by  him. 

Congress  of  the  8d  of  March,  1826,  it  United  States  v.  Bums,  6  McLean,  23 ; 

is  not  a  misjoinder  of  counts  to  add  to  United   States   v.    King,   6   McLean, 

Ihoae  charging  the  making  of  false  coui,  206. 
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in  question."  And  he  adds :  ^^  A  variance  between  the  indict- 
ment and  the  evidence,  in  the  number  of  the  pieces  of  coin 
alleged  to  be  counterfeited,  is  immaterial ;  but  a  variance  as 
to  the  denomination  of  such  coin,  as  guineas,  sovereigns, 
shillings,  Ac,  would  be  fatal."  ^ 

§  255.  ProTing  IbdBtenoe  of  Genuine  Coin — Variance,  con- 
tinued.—  It  has  been  laid  down,  that,  on  an  indictment  for  the 
false  making  of  American  coins,  or  foreign  coins  which  are 
current  by  act  of  Congress,  there  is  no  need  to  prove  the  ex- 
istence of  genuine  coins  of  which  those  specified  in  the  indict- 
ment are  counterfeits ;  for  the  court  and  jury  will  take  notice, 
without  proof,  of  the  legal  coins  of  the  United  States.  And 
where  the  indictment  described  the  coins  falsely  made  as  ^^  fifty 
cent  pieces,"  and  "  twenty-five  cent  pieces,"  instead  of  "  half 
dollars  "  and  '^  quarter  dollars,"  which  are  the  words  of  the 
statute,  the  variance  was  held  not  to  be  material.^ 

§  256.  other  Points  of  Evidence. — But  the  reader  will  find 
various  points  of  evidence  stated  in  other  connections  in  this 
chapter,  and  in  the  chapter  on  the  Forgery  of  Writings. 

II.  Passing  Counterfeit  Coin. 

§  257.  Considered  as  a  False  Pretence.  —  Obtaining  gOods  or 

good  money  in  this  way,  by  one  who  knows  the  coin  to  be 
counterfeit,  is  indictable  as  a  common-law  cheat,^  or  a  statutory 
false  pretence. 

§  258.  Form  of  Indictment  for  Passing.  —  Still  it  is  by  various 
statutes  made  a  branch  also  of  the  general  ofience  of  counter- 
feiting the  coin.  In  England,  Stat.  2  Will.  4,  c.  84,  §  7,  pro- 
vided, ^^  that,  if  any  person  shall  tender,  utter,  or  put  off  any 
false  or  counterfeit  coin  resembling,  or  apparently  intended  to 
resemble  or  pass  for,  any  of  the  king's  current  gold  or  silver 
coin,  knowing  the  same  to  be  false  or  counterfeit,  every  such 
offender  shall,  &c.,  be  guilty  of  a  misdemeanor,  and,  &c.,  shall 

1  Arcbb.  Ciim.  Fl.  &  Et.  10th  Lond.  and  both  court  aad  jmy  know,  wilhoak 

ed.  601, 602.  allegations,  that  a  gold  coin,  oi  the  de- 

>  United  States  v.  Burns,  5  McLean,  nomination  and  ralue  of  ten  dollars,  b 

28 ;  United  Stotes  v.  King,  6  McLean,  an  eagle.    Daily  v.  The  State,  10  Ind. 

208.     ''United    States  gold  com"  is  686.    See,  also,  Reg.  v.  Connell,  1  Car. 

equiralent  to  "  gold  coin  of  the  United  &  E.  190. 

States  '* ;  such  coin  is  current  b/  law ;  *  Crim.  Law,  I.  (  278. 
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be  imprisoned  for  any  term  not  exceeding  one  year."  And 
the  following  is  Archbold's  form  of  indictment  upon  this  stat- 
ute:— 


u 


That  A,  late  of  the  parish  of  B,  in  the  county  of  M,  laborer,  on,  &c.,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  one  piece  of  false  and  counterfeit  coin 
resembling  ['  resembling,  or  apparently  intended  to  resemble  or  pass  for ']  a 
piece  of  the  queen's  current  gold  [*  gold  or  silver ']  coin  called  a  sovereign,  un- 
lawAilly,  fidsely,  and  deceitfully  did  utter  ['  tender,  utter,  or  put  off ']  to  one  N, 
he  the  said  A,  at  the  time  he  so  uttered  the  said  piece  of  false  and  counterfeit 
coin,  then  and  there  well  knowing  the  same  to  be  false  and  counterfeit ;  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lady  the  queen,  her  crown,  and  dignity."  ^ 

§  259.  Under  our  Statates  —  (Points,  in   the  Note).  —  The 

statutes  of  the  States  and  of  the  United  States,  relating  to 
this  subject,  differ  somewhat,  and  they  are  all  liable  to  still 
further  legislative  change.  It  is  thought  best,  therefore,  to 
add  in  a  note  ^  some  points  relating  to  the  indictment,  instead 

>  Archb.  Crim.  PI.  &  Ev.  10th  Loud,  structive  delivery  to  Johnson."    More- 

ed.  500.  over  it  was  held  in  this  case,  that  proof 

*  Under  the  Wisconsin  statute,  it  is  of  the  passing,  in  payment^  of  base 
not  necessary  to  aver  that  this  ofience  metal,  in  the  likeness  or  similitude  of 
was  committed  feloniously ;  for,  in  this  gold  coin,  will  not  support  an  indict- 
State,  it  is  not  a  felony,  but  a  mis-  ment  for  passing  in  payment  "  counter- 
demeanor.  Wilson  v.  The  State,  1  feit  gold  coin";  because,  said  the  judge. 
Wis.  184.  And  see  Vol.  I.  §  288-292.  *'the  statute  itself  has  broadly  marked 
The  allegation  that  the  coin  was  passed  the  distinction."  Rouse  v.  The  State, 
to  a  particular  person  is  a  material  part  4  Ga.  186, 189, 140.  In  Arkansas,  the 
of  the  indictment  When,  therefore,  statute  makes  punishable  the  passing  of 
ihe  name  of  this  person  was  alleged  to  "  base  or  adulterated  coin  " ;  and  it  was 
be  BU  Clemens,  and  there  was  no  proof  held,  that  "  base  "  and  "  adulterated  " 
as  to  what  his  Christian  name  waa,  it  are  words  of  the  same  meaning,  there- 
waa  held  to  be  erroneous  for  the  court  fore  that  there  is  no  repugnancy  in 
to  inatmct  the  jury,  that,  from  the  tes-  charging  the  defendants  with  havuig 
timony,  they  might  infer  it  was  Eli.  passed  "base  and  adulterated"  coin. 
Gabe  v.  The  State,  1  Eng.  640.  In  an-  Gabe  v.  The  State,  supra.  In  an  indict- 
other  case,  ''the  indictment  charged  ment  for  uttering  counterfeit  coins,  it  is 
that  the  coin  was  passed  and  paid  by  sufficient  to  describe  them  as  "  made 
flie  prisoner  to  Tharp  ,*  when  the  proof  and  counterfeited  "  to  the  likeness  and 
was,  that  it  was  paased  by  the  prisoner,  similitude  of  the  good,  true,  and  correct 
tfafough  Tharp  as  his  agent,  to  a  man  money  and  silver  ooins  currently  pasa- 
by  the  name  of  Johnson."  And  it  was  ing  in  the  State,  and  commonly  called 
held,  tliat  this  proof  did  not  sustain  the  Spanish  dollars.  Fight  v.  The  SUte,  7 
indictment,  though  Tharp  was  the  in-  Ohio,  1st  pt.  180.  An  indictment  for 
Dooent  agent  of  the  prisoner,  Rouse,  knowingly  uttering  counterfeit  coin, 
It  was  added :  **  Had  Tharp  been  the  charged  ^at  the  prisoner  "  did  utter  and 
agent  of  Johnson,  instead  of  Rouse,  put  off  to'one  S.  A.,  the  wife  of  W.  G., 
then  the  crime  would  have  b^en  com-  knowing  the  same  to  be  false  and  conn- 
plete  when  tlie  coin  was  placed  in  his  terfeit"  And  it  was  held,  that  the 
bands,  as  tUs  would  have  been  a  con-  allegation  of  the  idenUr  was  sufficient; 
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of  further  discussing  it,  in  the  text,  upon  any  general  principles 
of  law. 

§  260.  The  Evidence  :  — 

As  to  the  Uttering.  —  As  to  the  evidence,  Archbold  says :  ^ 
^^  Prove  the  tendering,  uttering,  or  putting  off  the  sovereign 
in  question,  and  prove  it  to  be  a  base  and  counterfeit  sovereign. 
Where  a  good  shilling  was  given  to  a  Jew  boy  for  fruit,  and  he 
put  it  into  his  mouth,  under  pretence  of  trying  whether  it  were 
gcfod,  and  then  taking  a  bad  shilling  out  of  his  mouth,  instead 
of  it,  returned  it  to  the  prosecutor,  saying  that  it  was  not  good ; 
this  (which  is  called  ringing  the  changes)  was  holden  to  be  an 
uttering  within  the  meaning  of  the  Statute  16  Geo.  2,  c.  28.''  ^ 
Where  the  indictment,  under  Stat.  8  4  9  Will.  3,  c.  26,  §  6, 
stated  that  five  counterfeit  shillings  were  paid  and  put  off  for 
two  shillings ;  and  in  proof  it  appeared,  that  five  bad  shillings 
were  sold  for  half  a  crown;  this  was  held  to  be  a  fatal 
variance;  for  it  was  the  case  of  a  contract  which  must  be 
proved  as  laid.^ 

for  the  word  "  knowing  "  must  be  taken  dictment  Nicholson  v.  The  State,  IS 
to  apply  to  the  prisoner,  and  not  to  "  S.  Ala.  629.  And  see  The  State  v.  Shoe- 
A.,  the  wife  of  W.  G./'  who  was  the  maker,  7  Misso.  177.  Under  the  Penal 
last  antecedent ;  and  the  Bcienter  must  Code  of  Georgia,  where  an  indictment 
be  taken  to  apply  to  the  time  of  the  nt-  charged  the  defendant  with  falsely  and 
tering,  although  it  was  not  stated  to  be  fraudulently  uttering  one  piece  of  base 
"  then  and  there."  Reg.  v.  Jones,  9  and  counterfeit  money,  made  and  coun- 
Car.  &  P.  761.  See,  also,  Reg.  v.  Page,  terfeited  to  the  likeness  and  similitude 
9  Car.  &  P.  766.  An  indictment,  alleg-  of  legal  and  current  silrer  coin  called  a 
ing  that  the  prisoner,  on,  &c.,  at,  &c.,  dollar,  knowing  the  same  to  be  counter- 
one  piece  of  counterfeit  coin,  &c.,  "  did  feit,  but  not  alleging  to  whom  the  coin 
utter  and  put  off  to  A.  B.,  knowing  the  was  passed ;  it  was  held,  that  the  in- 
same  to  be  fiilse  and  counterfeit,"  is  dictment  was  sufficient,  especially  as 
good,  whether  the  objection  of  unoer-  there  was  no  objection  made  to  it  on 
tainty  as  to  the  time,  &c.,  and  in  this  g^und  in  the  court  below.  Gentry 
"knowing,"  be  taken  before  or  after  v.  The  State,  6  Ga.  603.  In  an  indict- 
rerdict.  Reg.  v.  Page,  2  Moody,  219.  ment  for  uttering  counterfeit  coin,  In 
An  indictment,  charging  the  defendant  Ohio,  the  allegation  that  they  were  like 
with  having  passed  counterfeit  "dol-  coin  "  legal  and  currently  passing  in  the 
lars,"  describes  with  sufficient  certainty  State,"  &c.,  is,  if  inserted,  but  mere  sur- 
the  character  of  the  coin  counterfeited,  plusage,  which  need  not  be  proved. 
Peek  V,  The  SUte,  2  Humph.  78.  The  Smith  v.  The  State,  8  Ohio,  294. 
time  when  the  coin,  of  which  a  coun-  ^  Archb.  Crim.  PL  &  Ev.  10th  Lond. 
ferfeit  is  uttered  and  published,  was  ed.  609,  610. 

current  by  law,  usage,  or  custom  in  the  >  Rex  v.  Franks,  2  Leach,  4th  ed. 

State  of  Alabfmia,  is  there  hdd  to  be  644. 

a  material  ingredient  in  the  ofience  *  Rex  v.  Joyce,  Car.  Crim.  Law,  8d 

created  by  the  statute.     Therefore  it  ed.  184. 
should  be  distinctly  stated  in  the  in- 
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§  261.  As  to  PrlBoner'B  SInowledge — Passing  Other  Coin,  &c.  — 
Instxnments  of  Coining.  —  ^'  Prove,"  continues  Archbold,  ^'  that 
the  defendant  knew  it  to  be  a  counterfeit  sovereign  at  the  time 
be  uttered  it.  This,  of  course,  must  be  done  by  circumstantial 
evidence.  If,  for  instance,  it  be  proved  that  he  uttered,  either 
on  the  same  day  or  at  other  times,  base  money  of  the  same 
description  to  the  same  or  to  a  different  person,  or  had  other 
pieces  of  base  money  about  him  when  he  uttered  the  counter- 
feit money  in  question,  this  will  be  evidence  from  which  the 
jury  may  presume  a  guilty  knowledge."  *  The  latter  is  a  kind 
of  evidence  very  much  resorted  to  both  in  England  and  the 
United  States.^  So  the  mere  possession  of  the  instruments 
of  coining  is  sometimes  pertinent  on  this  issue.^ 

§  262.  "Whether  the  Counterfeit  Coi^  must  be  produced  in  Court. 

—  Under  ordinary  circumstances,  the  piece  of  counterfeit 
money,  which  was  passed,  will  be  produced  in  court  as  a  part 
of  the  evidence  against  the  prisoner.  But  there  are  well-known 
exceptions  to  the  general  principle  of  evidence  upon  which  this 
proposition  proceeds,  rendering  a  conviction  possible  where  the 
spurious  money  is  not  produced.^ 

^  Per    Thompson,   B.,   in    Rex   v.  terfeiting  guineas,  eyidence  of  the  par- 

Whttej,  2  Leach,  4th  ed.  988.  ty's  confession  is  admissible,  although 

*  Vol.  I.  §  1066,  1067 ;  Peek  v.  The  the  guineas  are  not  produced.  And 
State,  2  Humph.  78.  In  an  Alabama  the  court  obserred :  **  It  has  been  de- 
case.  Collier,  C.  J.  observed :  "  The  termined,  upon  an  information  for  pass- 
charge  of  the  Circuit  Court,  upon  this  ing  counterfeit  money,  that  no  eyidence 
point,  affirms,  that,  if  it  was  proved  may  be  received  respecting  its  being 
that  the  prisoner  passed  other  and  counterfeit,  without  producing  the 
similar  spurious  coin,  the  law  would  money  which  was  passed ;  but,  in  such 
raise  the  presumption  that  the  prisoner  case,  evidence  of  the  parties'  own 
knew  the  coin,  which  he  was  charged  confessions  would  be  admitted.  And 
with  having  uttered,  was  spurious,  where  the  information  is  for  counter- 
This  goes  quite  beyond  the  rule.  .  .  .  feiting  only,  and  no  money  was  passed, 
It  should  have  been  submitted  to  the  as  in  this  case,  and  the  prosecutor  hath 
jury  to  determine,  whether,  upon  a  never  been  able  to  get  hold  of  any 
Tiew  of  all  the  circumstances,  the  pre-  of  the  money,  to  produce  evidence  of 
Tious  knowledge  that  the  coin  was  what  the  party  had  said  and  confessed 
genuine  was  established."  Tharp  v.  respecting  his  making  counterfeit  guin- 
The  State,  15  Ala.  749,  766,  767.  See,  eas  was  proper  to  be  given  to  the  jury. 
also.  The  State  v,  Odel,  2  Tread.  758,  And  this  was  analogous  to  the  rule 
8  Brev.  652.  adopted  in  civil  cases,  where  a  bond  or 

'  The  State  v.  Antonio,  2  Tread,  deed  is  denied,  which  has  subscribing 

776,  8  Brev.  662.  witnesses,  no  evidence  of  its  execution 

^  In  an  early  Connecticut  case  it  was  is  admitted  without  the  witnesses,  if 

held,  that,  on  an  information  for  coun-  they  are  to  be  had,  except  evidence  of 
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in.   Uttering  Counterfeit  Coin  having  Other  in  Possession. 

§  263.  Fonn  of  Indictment.  —  In  England,  Stat  2  Will.  4, 
c.  34,  §  7,  contained,  besides  the  part  already  quoted,^  the 
following :  '^  And  if  any  person  shall  tender,  utter,  or  put  off 
any  false  or  counterfeit  coin,  resembling,  or  apparently  intended 
to  resemble  or  pass  for,  any  of  the  king's  current  gold  or  siker 
coin,  knowing  the  same  to  be  false  or  counterfeit,  and  such 
person  shall,  at  the  time  of  such  tendering,  uttering,  or  putting 
off,  have  in  his  possession,  besides  the  false  or  counterfeit  coin 
so  tendered,  uttered,  or  put  off,  one  or  more  piece  or  pieces  of 
false  or  counterfeit  coin  resembling,  or  apparently  intended  to 
resemble  or  pass  for,  any  of  the  king's  current  gold  or  silver 
coin,  &c.,  every  such  offender  shall  be  guilty  of  a  misdemeanor," 
&c.  And  Archbold  furnishes  the  following  precedent  of  an 
indictment  for  this  offence:  — 

After  the  words,  "  well  knowing  the  same  to  be  ftdee  and  counterfeit"  as  m  the  form 
given  ante,  §  258,  proceed  thus :  "  and  that  he,  the  said  A,  at  the  said  time  when 
he  so  nttered  [  *  tender,  utter,  or  put  off']  the  said  piece  of  fidse  and  counterfeit 
coin  as  aforesaid,  then  and  there  had  in  his  possession,  besides  the  said  piece  of 
fidse  and  counterfeit  coin  so  uttered,  one  other  piece  of  false  and  counterfeit  coin, 
resembling  [ '  resembling,  or  apparently  intended  to  resemble  or  pass  for '  ]  a 
piece  of  the  queen's  current  silver  ['gold  or  silver']  coin  called  a  shilling; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  ladj  the  queen,  her  crown,  and  dignity."  ' 

§264.  The  Evidence : — 

Variontf  Points  —  Two  nttering  together.  —  In  stating  the  evi- 
dence under  this  form  of  the  indictment,  Archbold  proceeds : 
*'  A  man  and  woman  were  indicted  for  uttering  a  bad  shilling 
to  M.  B.,  they  having  another  bad  shilling  in  their  possession 
at  the  time.  The  uttering  was  by  the  woman  alone,  in  the 
absence  of  the  man.  It  was  held,  by  all  the  judges,  that  the 
man  was  not  liable  to  be  convicted  as  the  actual  utterer, 
although  proved  to  be  the  associate  of  the  woman  on  the  day 
of  the  uttering,  and  to  have  had  other  bad  money  for  the  pur- 
pose of  uttering.    And  it  was  also  held,  that  the  woman  could 

the  parties   having    confessed  or  ac-  ed.  610.    The  indictment  need  not  con- 

knowledged  the  instrument.  The  State  elude  that  the  defendant  was  a  common 

V.  Phelps,  2  Root,  87,  88.  utterer.    Rex  v.  Smith,  Russ.  &  Ry.  6, 

1  Ante,  §  258.  2  Leach,  4th  ed.  866,  858, 1  East  P.  C. 

»  Archb.  Crim.  PI.  &  Ev.  10th  Lond.  188. 
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not  be  convicted  of  the  second  offence,  of  having  other  bad 
money  in  her  possession  at  the  time,  on  the  evidence  of  her 
associating  with  a  man  not  present  at  the  uttering,  bat  having 
large  quantities  of  bad  money  about  him  for  the  purpose  of 
uttering.^  But  where  two  persons  went  to  a  shop,  and  one  of 
them  went  in  and  uttered  a  bad  piece  of  money,  having  no 
more  in  her  possession,  and  the  other  stayed  outside  the  shop, 
having  other  bad  money,  it  was  held  that  both  might  be  con- 
victed, the  uttering  and  the  possession  being  joint.'  And  in 
all  cases  where  one  of  two  persons  in  company  utters  counter- 
feit coin,  and  other  counterfeit  coin  is  found  on  the  other,  both 
are  guilty  of  the  aggravated  offence,  if  acting  in  concert,  and 
both  knowing  of  the  possession."  ^ 

IV.  Raving  Counterfeit  Coin  in  Possession  with  Intent  to 

pasm  it, 

§  265.  Not  an  Offence  at  Common  Law  —  Form  of  Indictment 
wider  Statute. —  The  mere  possession  of  counterfeit  coin,  though 
accompanied  by  the  intent  to  pass  it  as  good,  does  not  involve 
such  an  act  as  is  necessary  to  constitute  a  crime  at  the  common 
law.*  But  this  defect  of  the  common  law  is  remedied  by  vari- 
ous statutes,  English  and  American.  In  England,  Stat.  2  Will. 
4,  c.  84,  §  8,  provided,  "  that,  if  any  person  shall  have  in  his 
custody  or  possession  three  or  more  pieces  of  false  or  counter- 
feit coin  resembling,  or  apparently  intended  to  resemble  or  pass 
for,  any  of  the  king's  current  gold  or  silver  coin,  knowing  the 
same  to  be  false  or  counterfeit,  and  with  intent  to  utter  or  put 
off  the  same,  every  such  offender  shall,  &c.,  be  guilty  of  a 
misdemeanor,"  &c.  Under  this  statute,  the  form  of  indictment 
famished  by  Archbold  is  as  follows :  — 

"  That  A,  &c.,  on,  &c.,  at,  &c.,  four  pieces  of  ikUe  and  counterfeit  coin,  resem- 
Uing  [ '  resembling  or  apparently  intended  to  resemble  or  pass  for '  ]  the  queen's 
current  silver  [ '  gold  or  silver '  ]  coin  called  shillings,  unlawfully,  falsely,  and 
deceitfally  had  in  his  custody  and  possession,  with  intent  to  utter  [ '  tender,  utter, 
or  pat  off'  ]  the  said  pieces  of  fidse  and  counterfeit  coin,  he  the  said  A  then  and 

1  Rex  V.  Else,  Buss.  &  Ky.  142.  See,  '  Reg.  v.  Gerrish,  2  Moody  &  B. 

also,  Rex  v.  Manners,  7  Car.  &  P.  801 ;  219.    See  Reg.  v.  Rogers,  2  Moody, 

Beg.  V.  Jones,  9  Car.  &  P.  761 ;  Reg.  86 ;  Reg.  v,  Hurse,  2  Moody  &  R.  860; 

V.  Smith,  2  Den.  C.  C.  449,  452.  Reg.  v,  Williams,  Car.  &  M.  269. 

s  Bex  p.  Skerrit,  2  Car.  &  P.  427.  «  Crim.  Law,  I.  §  865. 
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there  well  knowing  the  said  pieces  of  fidse  and  ooonteifeit  coin  to  be  fiUse  and 
counterfeit ;  against  tlie  form  of  the  statute  in  such  case  made  and  proyided,  and 
against  the  peace  of  our  lady  the  queen,  her  crown,  and  dignity."  ^ 

§  266.  "What  Sufficient  Indictment  under  Massachusetta  Statate- 

—  In  Massachusetts,  it  was  proyided  by  statute,^  that  every 
person  who  should  have  in  his  possession  any  number  of  pieces, 
less  than  ten,  of  counterfeit  gold  or  silver  coin  current  by  law 
or  usage  within  this  State,  knowing  the  same  to  be  counterfeit, 
with  intent  to  utter  or  pass  the  same  as  true,  should  be  pun- 
ished in  a  way  pointed  out.  And  an  indictment  was  held  to 
be  sufficient  which  alleged,  that  the  defendant  Stearns,  at  a 
time  and 'place  named,  '^had  in  his  custody  and  possession  a 
certain  piece  of  false  and  counterfeit  coin,  counterfeited  in  the 
likeness  and  similitude  of  the  good  and  legal  silver  coin,  cur- 
rent in  this  Commonwealth  by  the  laws  and  usages  thereof, 
called  a  dollar,  with  intent  theji  and  there  to  pass  the  same  as 
true ;  he,  the  said  Stearns,  then  and  there  well  knowing  the 
same  to  be  false  and  counterfeit,"  &c.  It  was  deemed  unnec- 
essary for  the  indictment  to  specify  the  coin  with  greater 
minuteness  or  exactness.  And,  in  matter  of  evidence,  proof 
that  the  counterfeit  coin  was  in  the  similitude  of  a  Mexican 
dollar,  which  was  a  current  coin,  was  held  to  be  adequate.^ 

§267.  The  Evidence : — 

PosBeasion.  — As  to  the  evidence  of  possession,  it  is  provided, 
in  a  separate  section  of  the  English  statute  on  which  the  fore- 
going form  of  indictment  is  drawn,  '*  that,  where  the  having 
any  matter  in  the  custody  or  possession  of  any  person  is  in  this 
act  expressed  to  be  an  offence,  if  any  person  shall  have  any 

^  Archb.  Grim.  Fl.  &  Et.  10th  Lond.  terfeit  coin,  need  not  arer,  that  the 
ed.  618.  denomination  of  coin,  which  was  coun- 
'  R.  S.  c.  127,  §  16.  terfeited,  was  "current  by  law  or  usage, 
'  Commonwealth  v.  Stearns,  10  Met.  in  this  State  " ;  it  being  ayerred  that 
256.  In  Iowa,  an  indictment  under  the  coin  was  one  of  the  current  silver 
§  2684  of  the  Code,  for  having  in  pos-  coins  of  the  United  States.  The  court 
session  false  money,  or  coin  counter-  will  take  judicial  notice  that  the  cur- 
felted  in  the  similitude  of  coin  current  rent  coins  of  '  the  United  States  are 
in  the  State,  need  not  allege  that  the  current  also  in  the  State.  Moreover, 
coin  was  counterfeited  in  the  similitude  it  is  not  necessary  to  aver,  in  such  an 
of  the  current  coin  of  the  United  States;  indictment,  of  what  materials  the  coun- 
nor  is  it  necessary  to  aver  that  it  was  terfeit  coin  was  made ;  and,  if  averred, 
of  any  value.  The  State  v.  VTllliams,  it  need  not  be  proved.  The  State  v, 
8  Iowa,  688.  In  Vermont,  an  indict-  Griffin,  18  Vt.  198.  See,  also,  ScotI 
ment  for  having  in  possession  coun-  v.  Commonwealth,  14  Grat  687. 
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such  matter  in  his  personal  custody  or  possession,  or  shall 
knowingly  and  wilfully  have  any  such  matter  in  any  dwelling- 
house  or  other  building,  lodging,  apartment,  field,  or  other 
place,  open  or  enclosed,  whether  belonging  to  or  occupied  by 
himself  or  not,  and  whether  such  matter  shall  be  so  had  for  his 
own  use  or  benefit,  or  for  that  of  another,  every  such  person 
shall  be  deemed  and  taken  to  have  such  matter  in  his  custody 
or  possession,  within  the  meaning  of  this  act."  ^  How  it  would 
be  under  a  statute  without  an  interpretation  clause  appears  to 
be  a  question  not  directly  settled  by  adjudication. 

§  268.  Penons  acting  in  Conoert  —  CircnmBtantial  Bvidence  -~ 
Knowledge,  Ac. — Says  Archbold :  ^  "  When  pieces  of  co'unterfeit 
coin  are  found  on  one  or  two  persons  acting  in  guilty  concert, 
and  both  knowing  of  the  possession,  both  are  guilty  under  this 
section.^  Prove  also  the  defendant's  knowledge  that  the  coin 
was  counterfeit,  and  his  intent  .to  utter  it.  These,  of  course, 
can  only  be  proved  by  circumstances;  as,  for  instance,  by 
evidence  of  former  utterings.''  If  one  is  indicted  for  the  com- 
mon-law misdemeanor  of  procuring  base  coin  with  the  intent 
to  utter  it,  evidence  of  having  it  in  possession  in  large  quan- 
tities, **  unaccounted  for,  and  without  any  circumstances  to 
induce  the  belief  that  the  defendant  was  the  maker,  is  evidence 
of  procuring."* 

V.  Having  Instruments  for  Counterfeiting  in  Possession.  | 

§  269.  The  indiotment  —  Indictments  upon  statutes  for  hav- 
ing instruments  for  counterfeiting  in  possession,  with  intent, 
&c.y  follow,  in  substance,  the  last  form.  Where,  in  Tennessee, 
the  allegation  was,  that  the  defendant  '^did  feloniously  and 
fraudulently,  and  without  any  lawful  excuse,  keep  in  his  pos- 
session a  machine,  which  said  machine  was  then  and  there 
intended  by  the  prisoner  for  the  forging  and  counterfeiting  the 
coin  current  by  law  and  usage  in  the  State  of  Tennessee,  and 
the  United  States,  contrary,"  &o. ;  this  was  held  to  be  suffi- 
ciently specific  as  to  the  character  of  the  coin  intended  to  be 

1  Stat.  2  Will.  4,  c  84,  §  21.  *  Reg.  v.  Rogers,  2  Moody,  85 ;  Reg. 

s  Archb.  Crim.  PL  &  £t.  10th  Lond.    v.  VTUliams,  Car.  &  M.  269. 
ed.  618.  *  Rex  v.  Fuller,  Russ.  &  Rj.  808, 

810. 
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forged  and  counterfeited ;  and,  though  the  question  was  aided 
in  the  solution  by  a  statutory  provision,  the  indictment  appears 
to  have  been  deemed  sufficient  on  common-law  principles.^ 

§  270.  Contdnaed.  —  Where,  in  England,  the  indictment  was 
upon  Stat.  8&9  Will.  3,  c.  26,  §  1,  and  it  charged  the  defend- 
ant with  having  in  his  possession  a  die  made  of  iron  and  steel, 
proof  that  the  die  was  of  either  metal  was  held  to  be  sufficient ; 
for  '^  it  was  unimportant,  as  regarded  the  offence,  of  what  the 
die  was  made."  ^ 

• 

1  Bradford  t^.  The  State,  8  Humph,  a  lawful  Spamsh  milled  silver  dollar, 
870.  See  The  State  v.  Bowman,  6  Vt.  &c.,  for  the  purpose  of  making  and 
694 ;  Harlan  v.  People,  1  Doug.  Mich,  counterfeiting  money  in  the  likeness 
207.  An  indictment  for  the  fraudulent  of  Spanish  milled  silver  dollars,  was 
use  of  an  instrument  designed  for  coun-  held  to  charge,  with  sufficient  certainty, 
terfeiting  current  coin,  under  the  statute  the  oflfence  designated  in  the  act  of 
of  Arkansas,  must  allege  the  manner  in  1811.  The  State  v,  Collins,  8  Hawks, 
which  it  was  used ;  and  it  is  not  suffi-  191.  In  Virginia,  a  statute  made  it 
cient  to  allege  generally,  that  the  punishable  "  if  any  person  or  persons 
defendant  fraudulently  used  such  in-  shall,  without  lawful  authority,  and 
strument.  Bell  v.  The  State,  6  Eng.  without  lawful  excuse,  knowingly  have 
586.  An  indictment,  which  charged  in  his,  her,  or  their  custody  any  such 
that  the  prisoner,  on,  &c.,  at,  &c.,  felo-  plate  or  instrument,"  &c.  And  an  in- 
niously  had  in  his  possession  a  mould,  dictment  was  held  to  be  sufficient  which 
*'  upon  which  said  mould  was  made  and  charged,  that  the  prisoner  "  did  know- 
impressed  the  figure  and  apparent  re-  ingly  have  in  his  custody,  without 
semblance "  of  the  obverse  side  of  a  lawfiil  authority  or  excuse,  one  die  or 
sixpence,  was  held  bad  on  demurrer ;  instrument,  for  the  purpose  of  produc- 
because  it  did  not  sufficiently  show  that  ing  and  impressing  the  stamp  and 
the  impression  was  on  the  mould  at  the  similitude  of  the  current  silver  coin 
time  when  the  prisoner  had  it  in  his  called  a  half-dollar."  No  further  de- 
possession.  But  a  fresh  indictment,  scription  of  the  instrument  was  deemed 
with  the  words  **  then  and  there "  be-  to  be  necessary.  Commonwealth  v. 
fore  the  words  "  made  and  impressed,"  Scott,  1  Rob.  Ya.  696.  Where  a  stat- 
was  held  good.  Reg.  v,  Richmond,  1  ute,  in  Ohio,  made  it  indictable  if  any 
Car.  &  E.  240, 1  Cox  C.  C.  9.  In  Bli-  person  "  shall  knowingly  have  in  his 
nois,  an  indictment  alleged,  that  the  possession  and  secretly  keep  any  instm- 
defendant  had  in  his  possession  know-  ment  for  the  purpose  of  counterfeiting 
ingly,  and  without  lawful  excuse,  cer-  any  of  the  coin,"  &c.,  an  indictment 
tain  instruments  and  tools  used  in  following  merely  the  words  of  the  stat- 
counterfeiting  the  current  com  of  the  ute  as  to  the  adenien,  namely,  alleging 
State.  This  was  held  to  be  sufficiently  that  the  defendant  knowingly  had  in 
descriptive  of  the  ofifence,  and  in  con-  his  possession  and  secretly  kept,  &c., — 
formity  with  the  statutory  definition  of  was  held  to  be  good.  Sutton  v.  The 
the  crime.  Miller  v.  People,  2  Scam.  State,  9  Ohio,  188. 
288.  In  North  Carolina,  an  indictment  >  Rex  v.  Oxford,  Russ.  &  Ry.  882, 
charging  a  defendant  with  having  in  888 ;  Rex  v.  Phillips,  Russ.  &  Ry«  869, 
his  possession  one  pur  of  dies,  upon  871. 
which  were  made  the  likeness,  &c.,  of 

140 


CHAP.  ZVn.]  DISOBDEBLY  HOUSE.  §  272 

VI.  Some  Q-eneral  Points. 

§  271.  Against  state  —  United  States.  —  There  are  some 
other  points  ^  which  it  is  not  deemed  necessary  to  consider  in 
the  text.  Where  the  indictment  for  this  class  of  offences  is 
in  a  State  court,  for  the  crime  as  committed  against  the  State, 
the  indictment  consequently  is  correct  which  charges  the  crimi- 
nal act  as  committed  against  the  sovereignty  of  the  people  of  the 
State,  instead  of  the  people  of  the  United  States.^  It  should 
be  remembered,  what  has  already  been  explained,^  that  the 
ofience  as  punished  by  the  States,  and  the  offence  as  punished 
by  the  United  States,  are  separate  and  distinct. 


DEAD  BODIES.    See  tit.  Sepultuxx. 


CHAPTER  XVn. 

DISOBDEBLT    HOUSE.^ 

§  272.  Introduction. — One  branch  of  the  offence  of  keeping  a 
disorderly  house  was  considered  under  the  title  Bawdy  House. 
And  these  offences  are  but  parts  of  the  larger  one  which  is  en- 
titled Nuisance ;  of  which  another  division  will  be  considered 
under  the  title  Gaming  House.  The  reader,  therefore,  should 
consult  the  three  titles,  Bawdy  House,  Gaming  House,  and 
Nuisance,  together  with  some  others,  for  matter  helpful  to  him 
in  the  present  connection. 

1  An  indictment  on  Stat.  15  Geo.  2,  >  Harlan  v.  People,  1  Doug.  Mich. 

c  28, 1 2,  for  feloniously  uttering  coun-  207. 

terfeit  coin  after  two  conyictionfl  and  *  Crim.  Law,  I.  §   145,    146 ;    11. 

judgments  far  misdemeanors  on  the  §  271-274. 

same  statute,  must  have  set  out  the  <  For  the  law  relating  to  this  offence, 

fi>niier  oouTictions  and  judgments  with  see  Crim.  Law,  L  §  1046  et  seq.    For 

a  pnmt  patet   per    recordum,    Bex  v.  forms  of  indictment,  see  8  Chit.  Crim. 

Turner,  1  Moody,  47.    See,  also.  Hex  v.  Law,  678 ;  Train  ft  Heard  Preced.  895 ; 

Bftichael,  Buss,  ft  Bj.  29,  2  Leach.  4th  Whart  Preced.  2d  ed.  pi.  722. 
ed.  988 ;  Bex  v.  Booth,  Buss,  ft  Bj.  7. 
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§  273.  Form  of  the  Indictment  —  The  following  is  the  com- 
mon form  of  an  indictment  at  the  common  law,  for  keeping  a 
disorderly  house,  and  it  has  been  held  to  be  good :  — 

"  That  A,  &C.,  on,  &c.,  and  on  diven  other  days  and  times  between  that  dajr 
and  the  day  of  the  taking  of  ttiis  inquisition,  at,  &c.,  with  force  and  arms,  a  cer- 
tain common,  ill-goTemed,  and  disordeiiy  house  nnlawMIy  did  keep  and  main- 
tun  ;  and,  in  said  house,  for  his  own  gain  and  iucre,  certain  evil-disposed  persons, 
as  well  men  as  women,  of  ctU  name,  fame,  and  conyersation  to  come  together,  on 
the  days  and  times  aforesaid,  there  unlawfully  and  willingly  did  cause  and  pro- 
cure ;  and  the  said  persons  in  the  said  house  at  unlawful  times,  as  well  in  the 
night  as  the  day,  on  the  days  and  times  aforesaid,  there. to  be  and  remain  drink- 
ing, tippling,  cursing,  swearing,  quarrelling,  and  otherwise  misbehaving  them- 
selves, unlawfully  did  permit  and  sufier;  to  the  great  ii^jury  and  common  nui- 
sance of  all  the  peaceable  citizens  of  the  State  there  residing,  inhabiting,  and 
passing ;  to  the  evil  example  of  all  others  in  the  like  case  ofl&nding,  and  against 
the  peace  and  dignity  of  the  State."  ^ 

§  27.4.  Surplusage  in  this  Form.  —  This  indictment  contains 
more  of  allegation  than  it  need.  For  example,  the  words 
"  with  force  and  arms  "  are  not  generally  necessary.^  More- 
over, in  the  law  of  the  offence,  it  is  not  necessary  the  house 
should  be  kept  for  lucre,  in  order  to  make  the  keeping  of  it 
indictable ;  ^  therefore  the  words  '^  for  his  own  gain  and  lucre  " 
are  mere  surplusage.  ^ 

§  275.  Continued  —  General  Allegation.  —  Precisely  how 
much  more  the  indictment  might  be  cut  down,  and  still  be 
good,  we  shall  not  find  it  easy  to  state.  A  learned  Arkansas 
judge  once  observe  j :  "  There  are  highly  respectable  dicta  in 
the  books,  that  a  general  charge  that  the  defendant  kept  and 
maintained  a  common  gaming  house  would  be  sufiicient.'^  We 
think,  however,  that  the  weight  of  authority  requires  a  further 
allegation,  in  general  terms,  of  what  was  transacted  there." 
Therefore,  in  an  indictment  for  keeping  a  common  gaming 
house,  it  was  not  deemed  important  to  specify  the  particular 

1  The  State  v.  Bailey,  1  Fost.  N.  H.  ,  869,  862  [the  dictum  in  which  case  be- 

848.    Compare  this  with  the  form,  ante,  ing:  "  It  is  sufficient  to  charge  a  person 

I  105.  generally  with  keeping  a  house  of  iU- 

s  Vol.  I.  §  502.  fame,  a  disorderly  house,  or  a  common 

'  Crim.  Law,  I.  §  1088.  gaming  house.    2  Hawk.  P.  C.  c.  25, 

4  The  State  v.  BaUey,  1  Fost.  N.  H.  §  57 ;  Davis  Preced.  140, 198 ;  Rex  v. 

848 ;  ante,  §  108.  Higginson,  2  Bur.   1282  "  ] ;    Rex  v. 

A  Referring  to  Halroyd,  J.  in  Rex  v.  Dixon,  10  Mod.  885 ;   Rex  v.  ftCason, 

Rogier,  1  B.  &  C.  272,  275;  Morton,  J.  1  Leach,  4th   ed.  487.     See  VoL  L 

in  Commonwealth  v.  Fray,  18  Pick.  §  494. 
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games  which  were  there  played.^  In  the  Kentucky  court,  the 
doctrine  was  stated  as  follows :  "  An  indictment  charging 
generally  the  keeping  of  a  disorderly  house^  without  specifica- 
tion of  the  acts  of  disorder,  would  not  be  good.  So,  if  the 
acts  specified  are  not  proven,  the  indictment  cannot  be  sus- 
tained upon  the  proof  of  other  acts  not  specified.  But  if  the 
acts  specified,  or  such  of  them  as  constitute  the  house  a  dis- 
orderly one,  be  proven,  then  other  acts,  which  do  not  amount 
to  a  distinct  offence,  and  for  which  a  distinct  prosecution  will 
not  lie,  may  be  proven  under  the  general  charge  to  increase 
the  fine.'' « 

§  276.  Oeneral  AUegation,  continued  —  Names  of  Frequenters. 
—  If,  in  the  midst  of  some  conflict  and  ui\oertainty  of  judicial 
opinion,  we  look  at  the  principle  by  which  tliis  question  should 
be  decided,  we  have  the  following  result.  A  disorderly  house 
is  a  house  which  has  become  a  nuisance  by  reason  of  the 
manner  in  which  it  is  kept ;  but  there  is  a  great  variety  of 
kinds  of  keepinffy  so  to  speak,  by  means  of  which  this  legal 
result  is  wrought.  A  bawdy  house  is  a  disorderly  house  ;  so 
is  a  common  gaming  house ;  so  also  is  a  common  tippling 
house ;  and  there  are  still  other  kinds.  To  charge,  therefore, 
that  a  man  kept  a  disorderly  house,  without  saying  what  kind, 
must,  in  reason,  be  too  indefinite.     But  if  the  indictment  next 


1  Vanderworker   v.  The    State,  18  be  rejected ;  and  then  the  charge  will 

Ark.  700,  701,  opinion  hy  Soott,  J.  be,  that  the  defendant  kept  a  common 

'  Frederick  v.  Commonwealth,  4  B.  gaming  house.  There  are  some  dicta 
Monr.  7,  9,  opinion  hy  Ewing,  C.  J.  in  the  books  to  the  eflfect,  that  such  a 
And  see  Commonwealth  v.  Stewart,  1  general  charge  would  be  enough.  The 
S.  &  R.  842;  Commonwealth  v.  Daven-  precedents  are  the  other  way.  They  go 
port,  2  Allen,  299 ;  The  State  v.  Miller,  beyond  the  general  charge,  and  allege 
5  Blackf.  502 ;  Commonwealth  v.  Crup-  that  the  defendant  did  cause  and  pro- 
per, 8  Dana,  466 ;  ante,  §  86.  In  a  cure  divers  idle  and  evil-disposed  per- 
New  York  case,  where  the  allegation  sons  to  iVequent  the  house,  and  play  at 
was,  that  the  defendant  kept  a  common  illegal  games,  &c. ;  and  sometimes  dis- 
gaming  house,  wherein  lottery  tickets  turbance  or  breaches  of  the  peace  are 
were  sold  contrary  to  law,  &c.,  Bronson,  added.  I  do  not  think  the  general 
C.  J.  said:  "The  third  count  charges,  charge  would  be  enough  in  an  indict- 
that  the  defendant^  kept  a  common  ment  at  the  common  law.  But  if  we 
gaming  house ;  but  it  tells  what  the  assume  that  it  would,  stiU  this  count 
jurors  meant  by  a  gaming  house,  to  cannot  be  supported ;  for  it  does  not 
wit,  a  place  where  tickets  in  unauthor-  stop  with  the  general  allegation,  but 
ized  lotteries  were  sold.  There  is  no  goes  on  to  teU  what  was  meant  by  it." 
precedent  for  such  a  count.  But  it  is  People  v.  Jackson,  8  Denio,  101. 
•aid,  that  the  last  part  of  the  count  may 
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goes  one  step  and  says  the  house  was  a  common  bawdy  house, 
or  was  a  common  gaming  house,  or  was  a  common  tippling 
house,  it  does  specify  something.  And  whether  this  specificar 
tion  is  enough  is  still  another  question.  Practically,  in  the 
present  state  of  the  law,  the  pleader  should  not  be  satisfied 
with  this,  but  should  still  specify  further ;  because  it  is  always 
best  to  draw  an  indictment  which  shall  be  certainly  sufficient. 
And  no  good  reason  appears  why  the  courts  should  not  hold 
the  further  specification,  to  some  extent,  to  be  necessary.  But 
it  should  consist  of  general  description,  not  of  setting  out  spe- 
cific acts,  with  the  names  of  persons,  and  the  like.  That  it  is 
not  necessary  to  state  the  names  of  the  persons  who  frequent 
the  house  is  a  point  which  has  been  adjudged.^ 

§  277.  Joinder  of  Offences.  —  In  the  indictment,  counts  for 
keeping  a  disorderly  house  at  the  common  law,  and  for  keep- 
ing the  same  contrary  to  some  statutory  -  provision,  may 
unquestionably  be  joined.-  , 

§278.  The  Evidence : — 

That  Defendant  ia  Keeper  of  Hooae.  -—  The  defendant  must  be 

shown  to  be  the  keeper  of  the  house.^  And  he,  of  course, 
can  be  permitted  to  put  in  testimony  to  rebut  the  prima  facie 
case  which  is  made  out  against  him.^  Positive  testimony  that 
the  defendant  occupied  the  house  is  not  necessary ;  for  this  part 
of  the  case,  like  any  other,  may  be  made  out  by  circumstantial 
evidence.^  In  Alabama,  on  the  trial  of  an  indictment  for  keep- 
ing an  unlicensed  establishment  for  the  sale  of  confectionery, 
evidence  that  the  title  to  the  real  estate,  upon  which  the  busi- 
ness was  carried  on,  is  in  trustees  for  the  use  of  the  defendant's 
wife,  has  been  held  to  be  inadmissible." 

§  279.  BCanner  of  the  Keei)lng  —  Opinion  of  "Witneaa.  —  Upon 

the  question  as  to  the  manner  in  which  the  house  is  kept,  the 
views  of  the  evidence  mentioned  under  the  title  Bawdy  House 
may  be  consulted.^  The  mere  opinion  of  witnesses,  that  the 
house  is  kept  as  a  nuisance,  is  not  to  be  received.^ 

1  The  State  v.  Patterson,  7  Ire.  70 ;  ^  The  State  v.  Worth,  R.  M.  Charl.  5. 

ante,  §  107.  «  Williamson  v.  The  State,  16  Ala. 

s  Commonwealth  v.  KimhaU,  7  Graj,  481. 

828.  1  Ante,  §  112  et  seq. 

>  Ante,  §  118.  ^  Smith   v.    Commonwealth^   6   B. 

4  Couch  V.  The  State,  24  Texas,  667.  Monr.  21. 
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§  280.  DoingB  ontBide  the  House  —  Doors  brokein  —  XTsoal 
Bvidence,  what — In  like  manner,  it  is  not  permissible  to  show, 
against  the  keeper,  what  was  done  outside  the  premises,  at 
some  distance  from  the  hous^,  in  a  public  way,  and  not  within 
the  hearing  or  knowledge  of  the  keeper  or  of  the  inmates.^ 
In  one  case  the  court  observed :  ^^  The  usual  evidence  to  prove 
that  a  house  is  disorderly  is  of  such  noise  in  the  house  as  to 
make  it  a  nuisance ;  but  it  may  also  be  incidentally  shown 
by  proof  of  quarrelling  and  fighting,  or  of  breaking  in  by 
persons  whom  it  is  attempted  to  keep  out,  or  breaking  out  by 
those  whom  it  is  attempted  to  keep  in."  Therefore  evidence 
of  the  doors  being  broken,  while  the  defendant  occupied  the 
house,  was  held  to  be  admissible.^ 

§  281.    Proof  not  confined  to  the   Spedfio    Acts  charged. — 

Where,  in  another  case,  the  information  charged  the  defendant 
with  keeping  a  disorderly  house,  wherein  drinking,  carousing, 
and  swearing  were  carried  on  ;  and  evidence  was  admitted  of 
shooting,  yelling,  and  laughing ;  the  proceeding  was  held  to 
be  right.  '^  It  is  urged,"  said  Hanna,  J.,  ^^  that  the  proof 
should  have  been  confined  strictly  to  the  particular  acts  of 
disorder  mentioned  in  the  information :  and  that  it  was,  there- 
fore, error  to  permit,  as  the  court  did,  evidence  of  '  shooting, 
yelling,  and  laughing,'  in  support  of  the  said  charge.  The 
English  practice  is  to  admit,  on  the  trial,  evidence  of  particu- 
lar facts,  &c.,  although  the  averment  may  be  general."  And, 
within  this  rule,  the  learned  judge  deemed  that  the  evidence 
was  admissible ;  though  particular  acts,  other  than  those  ad- 
duced in  proof,  were  alleged.^ 

§  282.  statutory  —  Disorderly  Tavern  —  Proof  of  the  License. 

—  Where,  in  Ohio,  the  indictment  was  drawn  upon  a  statute, 
against  one  who  was  a  ^^  licensed  tavern-keeper,"  which  were 
the  statutory  words,  charging  him  with  keeping  a  disorderly 
tavern  ;  and  it  became  necessary,  therefore,  to  prove  that  he 
was  such  a  person  as  the  statute  described ;  the  production 
against  him  of  the  tavern  license,  or  a  notice  to  him  to  produce 

1  Commonwealth   v.   Davenport,  2       '  Garrison  v.  The  State,  14  Ind.  287. 
ikilen,  299.  See  ante,  §  276. 

'  Conunonwealth  v.  O'Brien,  8  Grray, 
«7.  .    . 
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it,  was  held  not  to  be  requisite.  But  it  was  sufficient  to  show 
the  entry,  on  the  journals  of  the  court,  of  the  granting  of  the 
license,  or  even  the  fact  that  the  party  kept  a  tavern.^ 

§283.   Other  Points : — 

Special  Verdict  —  In  a  Pennsylvania  case,  a  special  verdict, 
finding  '^  that  the  defendant  kept  a  disorderly  house  and  dis- 
turbed his  neighbors,"  was  held  to  be  insufficient ;  because 
the  keeping  of  a  disorderly  house  is  not  indictable  unless  it  is 
laid  as  a  common  nuisance,  and  because  a  house  may  be  dis- 
orderly without  being  injurious  to  any  individuals  but  its 
inhabitants,  while  the  essence  of  the  offence  is  the  injury  to 
the  public.^  There  is  reason  to  believe,  that,  in  s«me  particu- 
lars, these  views  would  not  be  accepted  as  sound,  in  all  their 
parts,  by* the  tribunals  of  every  other  State.  Tliis  is  a  simple 
caution  to  the  reader,  while  the  author  does  not  intend  here 
to  express  either  assent  or  dissent. 


CHAPTER  XVIII. 

DISTURBING     MEETINGS.^ 

284.  Introduction. 
386-288.  The  Common-law  Offence. 
289-^01.  Statutory  DUturbances. 

§  284.  Order  of  the  Chapter.  —  We  shall  consider  the  proced- 
ure as  respects  I.  The  Common-law  Offence;  II.  Statutory 
Disturbances. 

I.  The  CommoTirlato  Offence. 

§  285.  Form  of  Indictment  —  The  following  form  of  indict- 
ment has  been  held  to  be  good  at  the  common  law :  — 

1  Baldwin   v.  The   State,   6    Ohio,  forms  of  indictment,  see  2  Chit  Crim. 

15.  Law,  21  et  seq. ;  Train  &  Heard  Preced. 

<  Honter  v.  Commonwealth,  2  S.  &  176  et  seq. ;  Whart  Preced.  2d  ed.  pi. 

R.  29S.  861  et  seq. ;   The  State  v.  Horn,  19 

*  For  the  law  relating  to  this  title.  Ark.  678. 

see  Crim.  Law,  II.  §  296  et  seq.    For  .    . 
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"  That  A,  late  of,  ftc,  on,  &c.,  being  Sunday,  with  force  and  anns,^  at,  &c.,  in  the 
Ebenezer  Baptist  Church  there,  during  the  celebration  of  divine  service,  unlaw- 
fully, unjustly,  and  irreverently  did  disturb  and  hinder  one  Jonathan  Vanvelser, 
then  being  the  minister  officiating  in  the  said  church,  and  then  being  in  the  dis- 
charge of  his  sacred  functions,  and  in  the  performance  of  divine  service ;  in  con- 
tempt of  the  laws  of  this  State,  to  the  evil  example  of  all  others  in  the  like  case 
oflendlng,  and  against  the  peace  of  the  people  of  the  State  of  New  York,  and 
their  dignity."  * 

§  286.  Farther  of  the  Indictment  —  In  North  Carolina,  it  • 
was  held  that  an  indictment  at  the  common  law  could  not  be 
maintained,  charging  the  defendant  with  disturbing '^  a  relig- 
ious assembly,  commonly  called  a  quarterly-meeting  confer- 
ence." It  should  charge,  that  the  assembly  had  met  for 
"  divine  worship,''  "  divine  service,"  "  religious  worship  or  ser- 
vice," or  something  of  the  same  import.^ 

§  287.  The    Evidence  —  Variance.  —  In    the   following  other 

case  there  was  held  to  be  a  fatal  variance  between  the  allega- 
tion and  proof.  The  indictment  alleged,  that  the  defendant 
went  into  a  religious  congregation  and  disturbed  it,  by  then 
and  there  exhibiting  himself  drunk,  talking  with  a  loud  voice, 
Ac,  &c.  And  tlien  in  the  evidence  it  was  shown,  that  he  dis- 
turbed the  congregation  by  striking  the  meeting-house,  on  the 
outside,  with  a  stick.  Said  Nash,  G.  J. :  '^  The  State  did  not 
rest  its  charge  against  the  defendant  by  averring,  that,  by  loud 
and  unusual  noises,  he  had  disquieted  the  congregation ;  in 
which  case  any  such  noises,  however  made,  with  a  view  to  such 
disturbance,  and  attended  with  that  effect,  would  have  sus- 
tained the  indictment ;  but  it  has  particularized  when  the  acts 
were  done,  and  what  they  were."  * 

§  288.  other    Disturbancee     not    interfered   with.  —  Plainly, 

whether  the  indictment  is  at  the  common  law  or  under  a  stat- 
ute, evidence  is  not  admissible  in  favor  of  the  defendant,  that 
similar  acts  of  disturbance  had  been  committed  by  other  per- 
sons without  objection.^ 

n.  Statutory  DUturbances. 

§  289.  Form  of  Indiotment  under  Bnglish  Statute.  —  Practically, 
in  most  instances,  indictments  for  disturbing  meetings,  whether 

^  See  ante,  1 274.  ^  The  State  v.  SherriU,  1  Jones,  N. 

s  People  V.  Degey,  2  Wheeler  C.  C.  186.    C.  506,  609. 

<  The  State  v.  Fisher,  8  Ire.  111.  *  Harrison  v.  The  State,  87  AU.  164. 
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religious  or  secular,  will  be  drawn  upon  statutes.  In  England 
it  was  enacted  hj  Stat  52  Geo.  3,  c.  155,  §  12,  ^^  That,  if  any 
person,  &c.,  do  and  shall  wilfully  and  maliciously  or  contempt- 
uously disquiet  or  disturb  any  meeting,  assembly,  or  congre- 
gation of  persons  assembled  for  religious  worship,  permitted 
or  authorized  by  this  act,  or  any  former  act  or  acts  of  Parlia- 
ment ;  or  shall  in  any  way  disturb,  molest,  or  misuse  any 
preacher,  teacher,  or  person  officiating  at  such  meeting, 
assembly,  or  congregation ;  or  any  person  or  persons  there 
assembled  ;  such  person,  &c.,  shall,"  &c.  And  the  following  is 
one  of  the  counts  in  a  form  of  indictment,  furnished  by  Arch- 
bold,  for  disturbing  a  congregation  of  Baptists  during  divine 
service :  — 

"  That  heretofore,  to  wit,  at  the  general  quarter  Bessions  of  the  peace  holden 

at  Appleby,  in  and  for  the  county  of  Westmoreland,  on  the day  of ,  in 

the  first  year  of  the  reig^  of  our  sovereign  lady  Victoria,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  queen,  defender  of  the  faith,  before  A.  B.  and  C. 
D.,  esquires,  and  others  their  associates,  justices  of  our  said  lady  the  queen, 
assigned  to  keep  the  peace  of  our  said  lady  the  queen  in  the  said  county,  and 
also  to  hear  and  determine  dirers  felonies,  trespasses,  and  other  misdemeanors  in 
the  said  county  committed,  J.  N.,  clerk,  teacher  and  preacher  to  a  congregation 
of  Protestants  dissenting  from  the.  Church  of  England,  scrupling  infant  baptism, 
did  then  and  there,  pursuant  to  the  statute  in  such  case  made  and  provided,  cer- 
tify to  Her  Majesty's  justice  of  the  peace  assembled  in  quarter  sessions  aforesaid, 

that  he  had  appointed  a  certain  house  situate  at ,  in  the  parish  of  B.,  in 

the  county  aforesaid,  therein  to  assemble  and  meet  for  religious  worship,  and 
which  was  then  and  there  duly  registered  and  recorded,  according  to  the  direcs 
tlons  of  the  statute  in  such  case  made  and  proTided.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  afterwards,  to  wit,  on  the 
third  day  of  August,  in  the  fourth  year  of  the  reign  of  our  sovereign  lady  Vic- 
toria, a  congregation  of  Protestants,  dissenting  from  the  Church  of  England,  of 
which  the  said  J.  N.  was  then  the  teacher  and  preacher,  were  assembled  for  the 
public  worship  and  service  of  Almighty  God  in  the  house  aforesaid,  so  certified, 
registered,  and  recorded  as  aforesaid ;  and  that  J.  S.,  late  of  the  parish  aforesaid, 
in  the  county  aforesaid,  laborer,  J.  W.,  late  of  the  same,  carpenter,  and  £.  W., 
late  of  the  same,  laborer,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
whilst  the  said  congregation  were  so  assembled  as  aforesaid,  and  during  divine 
service  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully,  willingly,  and 
of  purpose,  maliciously  and  contemptuously  did  come  into  the  said  congregation, 
during  divine  service  as  aforesaid,  and  did  then  and  there  willingly,  and*  of  pur- 
pose, maliciously  and  contemptuously  disquiet  and  disturb  the  congregation  [by 
then  and  there  talking,  cursing,  and  swearing,  with  a  loud  voice,  and  also  by 
talking  with  a  loud  voice  to  the  said  J.  N.,  he  the  said  J.  N.  then  and  there  being 
in  the  pulpit],  the  doors  of  the  said  meeting-house  and  place  where  the  said  con- 
gregation were  so  assembled  as  aforesaid,  not  being  then  locked,  barred,  or 
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bolted ;  against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  queen,  her  crown,  and  dignity."  ^ 

§  290.  The  Bvidence  under  this  BngUBh  Form. —  Of  the  evi- 
dence, Archbold  says :  "  1.  Prove  that  the  chapel  or  meeting- 
house was  certified  and  registered  as  alleged  in  the  indictment ; 
which  may  be  done  by  the  clerk  of  the  peace  producing  the 
book,  A;c.,  in  which  the  same  was  registered,  or  perhaps  by  an 
examined  copy  of  the  entry.  *  Where  it  was  objected  that  the 
•  statute  did  not  extend  to  a  congregation  of  foreign  Lutherans, 
tliough  registered,  the  objection  was  overruled.  It  is  imma- 
terial whether  the  officiating  clergyman  have  qualified  accord- 
ing to  the  statute  or  not.^  2.  Prove  the  disturbance,  as  stated 
in  the  indictment.  Where,  in  a  contest  for  the  situation  of  a 
clerk  to  a  meeting-house,  one  clerk  pulled  the  other  from  the 
desk,  it  was  holden  to  be  a  disturbance  within  the  statute,* 
although  the  statute  was  certainly  intended  principally  to 
apply  to  persons  who  with  violence  oppose  a  form  of  worship 
inconsistent  with  their  own  ideas  and  tenets."^ 

§  291.  Points  under  Variotis  American  Statutes :  — 
Gonnectioat  —  Dietarbing    a    SchooL  —  The  Statutes   of   OUr 

States  are  numerous,  and  not  uniform  in  their  terms.  Let  us 
look  at  a  few  adjudged  points.  A  statute  in  Connecticut  made 
punishable  ^^  every  person  who  shall  at  any  time  wilfully  inter- 
rupt or  disturb  any  district  school,  or  any  public,  private,  or 
select  school,  while  the  same  is  in  session  "  ;  and  it  was  held 
that  a  complaint,  charging  a  wilful  disturbance  of  a  school  met 
and  assembled  for  culture  and  improvement  in  sacred  and 
church  music,  was  insufficient,  because  it  did  not  say  the 
school  was  in  session,  and  so  did  not  cover  the  last  clause  of 
the  statute.* 

§  292.  Tennessee  —  Zhridence  of  Intent  —  In  Tennessee,  under 
the  act  of  1833,  c.  90,  which  provides,  that,  if  any  one  shall 
seU,  or  offer  to  sell,  bread  or  otlier  articles  mentioned  in  the 
act,  within  a  mile  of  any  worshipping  assembly,  so  as  to  inter- 
rupt such  assembly,  such  person  shall  be  dealt  with  as  a  rioter, 

I  Archb.  Crim.  PI.  &  Ev.  10th  Lond.  <  Rex  v.  Hube,  Peake,  182. 

•d.  667.    For  an  indictment  held  suf-  '  Bex  v.  Hube,  5  T.  R.  642. 

Ilcient  under  the  Missouri  statute,  see  ^  Archb.  Crim.  PI.  &  £▼.  10th  Lond. 

The  State  v.  Stubblefield,  82  Misio.  ed.  668. 

66S.  *  The  State  v.  Gager,  28  Conn.  282. 
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it  is  held,  that  the  illegal  intent  of  the  party  so  selling  may  be 
inferred  from  his  doing  and  persisting  in  the  acts  which  were 
the  primary  cause  of  the  disturbance.  Said  the  judge :  "  As 
men  seldom  do  unlawful  acts  with  innocent  intentions,  the  law 
presumes  every  act,  in  itself  unlawful,  to  have  been  criminally 
intended."  ^ 

§  293.  Indiana  —  Sbciety  and  its  Membera.  —  In  Indiana,^  an 

indictment  was  held  to  be  good  which  alleged,  that  the  defend- 
ant, ''  being  present  at  and  when  a  certain  religious  society 
was  convened  and  met  together  for  the  worship  of  Almighty 
God,  did  then  and  there  interrupt,  molest,  and  disturb  said 
society  and  meeting,  and  the  individual  members  thereof,  by 
then  and  there  in  a  loud,  insulting,  and  boisterous  manner 
talking,"  &c.  The  court  deemed  that  the  indictment  may 
charge,  in  the  same  count,  the  disturhance  both  of  the  society 
and  of  its  members ;  also,  that  it  need  not  mention  the  name 
of  the  society.  On  the  latter  point,  Sullivan,  J.  observed :  "  It 
is  not  necessary  to  the  existence  of  a  society  convened  for 
public  worship,  that  it  should  be  known  by  any  distinctive  or 
sectarian  name."  ^ 

§294.  Virginia  —  AUeging  the  Means.  —  In  Virginia  it  has 
been  held,  that,  where  the  indictment  charges  the  offence  in 
the  words  of  the  statute,  it  need  not  go  beyond  the  words,  and 
set  out  the  means  by  which  the  disturbance  was  effected.^ 

§  295.  Ariranoflg  —  Congregation  assembled  —  How  —  Duplic- 
ity. —  In  Arkansas,  an  indictment,  under  the  statute,  charg- 
ing the  disturbance  of  a  congregation  assembled  for  religious 
worship,  by  "  profanely  swearing,"  "  and  by  talking  and  laugh- 
ing aloud,"  is  held  not  to  be  bad  for  duplicity ;  since  the  latter 
clause,  not  being  in  the  statute,  is  mere  surplusage.^  Yet  the 
result  would  evidently  be  the  same,  if  the  statute  contained 
both  clauses.  The  indictment  must  set  out  the  manner  of  the 
disturbance ;  but,  in  this,  as  in  other  things,  it  should  follow 
the  statutory  terms,*  and  it  need  not  go  beyond  them.^  Thus, 
if  the  disturbance  is  by  profane  swearing,  the  words  of  the 

1  West  V.  The  State,  9  Humph.  66.  ^  Commonwealth  v.  Daniels,  2  Ya. 

2  Crim.  Law,  II.  §  800.  Cas.  402.    See  Crim.  Law,  U.  §  29S. 
>  The   State   v.  Ringer,   6   Blackf.        ^  The  SUte  v.  Horn,  19  Ark.  57S. 

109.  ^  The  State  v.  Minyard,  7  £ng.  166; 
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profanity  need  not  be  given.^  And  the  manner  of  the  disturb- 
ance, likewise  the  place,  must  be  proved  as  laid.^ 

§  296.  BCsBourl —  Coiigregation  —  How  Minute. — In  Missouri, 

an  indictment  upon  the  statute  for  disturbing  a  congregation 
is  insufficient,  unless  it  alleges  the  disturbance  to  have  been 
**  wilfully,  or  maliciously,  or  contemptuously "  done ;  these 
being  the  statutory  words.^  And  it  has  been  held,  that,  where 
the  word  ^^  ccmgration  "  is  uaed  in  the  indictment  instead  of  the 
statutory  word  ^^  congregation,'^this  is  insufficient.^  But  the 
indictment  need  do  no  more  than  accurately  and  fully  to  follow 
the  statutory  words.^ 

§  297.  Continaed  —  Making  Assault  —  If  the  indictment 
charges  the  disturbance  of  a  congregation  by  making  an  assault 
upon  a  person  named,  so  near,  &c.,  as  to  disturb,  <&c.,  it  is 
insufficient  as  an  indictment  for  an  assault ;  because  it  merely 
describes  the  assault  as  the  means  employed  for  effecting  the 
disturbance.     So  it  is  laid  down  in  a  Missouri  case.^ 

§  298.  Texas  —  Place  of  the  Disturbance,  &o.  —  In  Texas,  an 
indictment  for  disturbing  religious  worship  must  allege,  that 
the  offence  was  committed  in  some  one  of  the  places  mentioned  . 
in  the  statute  on  which  it  is  drawn.^  In. the  allegation,  the 
words  "  house  for  religious  worship  "  are  equivalent  to  ''  meet- 
ing-house "  in  the  statute ;  also  the  allegation,  that  the  people 
were  ^^  assembled  for  religious  worship,"  is  a  sufficient  aver- 
ment that  they  were  attending  ^^  a  protracted  or  other  religious 
meeting."  ® 

§299.  Massaofausetts  —  Town  Meeting. —  In  Massachusetts, 
it  was  held,  under  the  statute  of  1785,  against  disorderly  con- 
duct in  town  meetings,  that,  in  the  indictment,  the  defendant 
should  be  charged  with  having  persisted  in  his  disorder  after 
notice  from  the  moderator;  and  with  refusal  or  neglect  to 
withdraw,  after  being  directed  by  him  so  to  do  in  pursuance  of 
the  terms  of  the  statute.^ 

1  The  State  v,  Ratliff,  5  Eng.  680.  «  The  State  v.  Bankhead,  26  M]«ao. 

s  Stratton  v.  The  State,  18  Ark.  688.  668. 

*  The  State  v.  Bankhead,  26  Misso.  7  The  State  v.  Mcauro,  18  Texas, 
658;  The  State  v.  Hopper,  27  Misso.  28. 

609.  '  The  State  v.  Yarhorough,  19  Texas, 

4  The  State  v,  Mitchell,  25  Misso.  420.  161. 

*  The  State  v.  Stubblefleid,  82  Misso.  *  Commonwealth  v.  Hoxej,  16  Mass. 
668.  885. 
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§300.  PemiBylvanla — Summary  Conviction. —  In  Pennsylva- 
nia, the  judgment  of  the  Court  of  Common  Pleas,  on  certiorari 
to  a  justice  of  the  peace/upon  a  summary  conviction  under  the 
act  of  1847,  for  disturbing  a  religious  meeting,  may  be  reviewed 
by  the  Supreme  Court  on  writ  of  error.^ 
'  §  801.  ConoiuBion. — These  adjudged  points  will  be  helpful  to 
tlie  practitioner.  Yet  the  indictment  will  generally  be  drawn, 
independently  of  them,  upon  the  statute  of  his  own  State ;  and 
the  course  of  the  testimony  will  be  such  as  his  general  famil- 
iarity with  the  law  of  evidence  will  suggest 


CHAPTER  XIX. 

DUELLING  AND  FFS  ATTENDANT  GRIHES.' 

§  302.  DueUing  Proper.  —  If  a  man  kills  another  in  a  duel,  it 
is,  at  the  common  law,  murder.^  In  this  aspect,  the  discussion 
of  the  procedure  belongs  to  the  title  Homicide.  There  are, 
however,  in  some  of  the  States  statutes  which  have  modified 
this  doctrine ;  as,  in  California,  where  duelling  is  a  special 
offence.^ 

§  303.  Continued — The  Indictment — The  CoUateral  Offenoes.  — 

Oenerally,  therefore,  the  indictment  for  killing  a  man  in  a  duel 
is  an  indictment  for  murder,  and  it  should  be  in  the  form  of 
such  indictment.  In  Virginia  an  allegation  that  the  defendant 
^^  did  fight  a  duel  with  pistols,"  was  held  to  be  ill  on  demurrer. 
The  court  considered,  that  a  breach  of  the  peace  in  fighting  a 
duel  is  indictable ;  so  is  a  challenge  to  fight,  because  it  tends 
to  a  breach  of  the  peace ;  also,  as  growing  out  of  a  duel,  there 
might  be  an  indictment  for  an  affray,  or  for  an  assault.  So,  if 
death  ensued,  there  might  be  an  indictment  in  due  form'  for 

1  Commonwealth    v.    Burkhart,  11  849  et  seq. ;  Train  &  Heard  Preced. 

Harris,  Pa.  621.  179  et  seq. ;  Whart.  Preoed.  2d  ed.  pi. 

I  For  matter  relating  to  this  class  of  1028  et  seq. 

offences,  see  Crim.  Law,  I.  §  10  and  '  Crim.  Law,  II.  §  810. 

note,  602;   U.  §  810-816.    For  forms  «  People  v.  Bartlett,  14  Cal.  661. 
of  indictment,  see  8  Chit.  Crim.  Law, 
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murder.  But  fightiug  a  duel  is  not  an  offence  separate  and 
distinct  of  itself.^ 

§  304.  Sending  Challenge  to  Fight  —  Form  of  Indictment  — 
The  following  is  Archbold's  form,  in  two  counts,  of  an  indict- 
ment for  sending  a  challenge  to  fight :  — 

"  That  J.  S.,  late  of  the  parish  of  B,  in  the  ootinty  of  M,  gentleman,  being 
a  person  of  a  turbulent  and  quarrelsome  temper  and  disposition,  and  contriving 
and  intending  not  only  to  Tex,  injure,  and  disquiet  one  J.  N.,  and  do  the  said 
J.  K.  some  grievous  bodily  harm,  but  also  to  provoke,  instigate,  and  excite  the 
said  J.  N.  to  break  the  peace,  and  to  fight  a  duel  with  and  against  him  the  said 
J.  S.,  on,  ftc.,  at  the  parish  aforesaid,  in  the  county  aforesaid,*  wickedly,  wil- 
Mly,  and  maliciously  did  write,  send,  and  deliver,  and  cause  and  procure  to  be 
written,  sent,  and  delivered,  unto  him  the  said  J.  N.  a  certain  letter  and  paper 
writing,  containing  a  challenge  to  fight  a  duel  with  and  against  him  the  said 
J.  S.,  and  which  said  letter  and  paper  writing  is  as  follows,  that  is  to  say  [here 
set  out  the  letter,  with  such  innuendoes  as  may  be  necessary] :  to  the  great 
damage,  scandal,  and  disgrace  of  the  said  J.  N.,  in  contempt  of  our  lady  the 
qneen  and  her  laws,  and  against  the  peace  of  our  lady  the  queen,  her  crown,  and 
dignity. 

Second  Count.  —  "And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
fiirther  present,  that  the  said  J.  S.,  contriving  and  intending  as  aforesaid, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  with  force  and  arms,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  wickedly,  wilAiUy,  and  maliciously 
did  provoke,  instigate,  excite,  and  challenge  the  said  J.  N.  to  fight  a  duel  with 
and  against  him  the  said  J.  S. ;  to  the  great  damage,  scandal,  and  disgrace  of 
the  said  J.  K.,  in  contempt  of  our  lady  the  queen  and  her  laws,  and  against  the 
peace  of  our  lady  the  queen,  her  crown,  and  dignity."' 

§  805.  How  the  Words  of    Challenge  to  be  aUeged.  —  It  has 

been  held  in  Virginia,  that  an  indictment  for  sending  a  chal- 
lenge, in  the  form  of  a  letter,  need  not  set  out  either  the  words 
of  the  letter  or  its  substance.^ 

§  306.  Place  of  Combat  —  Averment  of  the  ChaUenge  —  Resi- 
denoe  of  the  Defendant  —  The  Alabama  statute  has  the  words 
''  gi^d,  accept,  or  knowingly  carry  a  challenge,  in  writing  or 
oUierwise,  to  fight  in  single  combat,  with  any  deadly  weapon, 
either  in  or  out  of  the  State  "  ;  and  it  has  been  held  that  the 
place  where  a  contemplated  duel  is  to  be  fought  is  no  part  of 
the  definition  of  the  ofience  of  challenging,  and  not  necessary 
to  be  averred  in  the  indictment,  or  proved  on  the  trial.    And 

1  Commonwealth  v.  Lambert,  9  dictment,  see  The  State  v.  Farrier,  1 
I^gh,  608 ;  Crim.  Law,  II.  §  812.  Hawks,  487. 

*  Arohb.  Crim.  Fl.  &  Ev.  10th  Lond.  >  Brown  v.  Commonwealth,  2  Ya. 
ed.  604.    For  another  form  of  the  in-    Cas.  516.    As  to  Kentucky,  see  Heff- 

ren  v.  Commonwealth,  4  Met.  Ky.  6. 
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an  averment,  that  the  prisoner  gave  the  prosecutor  a  challenge 
to  fight  in  single  combat,  is  equivalent  to  an  averment  that  he 
challenged  him  to  fight.^  The  true  construction  of  the  clause 
in  the  statute  of  South  Carolina  of  1812,  against  duelling, 
^^  if  any  person,  resident  in  or  being  a  citizen  of,  this  State, 
shall  send,  give,  or  accept  a  challenge  to  fight  a  duel  within 
this  State,"  is, "  if  any  person,"  Ac,  "  shall,  within  this  State, 
send,  or  give,  or  accept  a  challenge  to  fight  a  duel."  And, 
under  this  act,  the  indictment  for  carrying  a  challenge  need 
not  aver  that  the  person  challenging  was  ^^  a  citizen  or  resident 
of  this  State."  * 

§867.  The  IMdence  —  As  to  the  County.  —  Archbold  says 
of  the  evidence :  "  Give  the  letter  in  evidence,  and  prove  the 
handwriting.  Prove  also  the  delivery  of  it  to  J.  N.  Where 
the  letter  containing  the  challenge  was  put  into  the  post-office 
in  the  county  of  Middlesex,  to  be  delivered  to  the  prosecutor 
in  another  county,  Lord  EUenborough  held,  that  the  party 
might  be  indicted  in  Middlesex :  for  sending  the  challenge  is 
the  ofience ;  whether  it  reach  the  person  to  whom  it  is  sent  or 
not  is  immaterial."  ^ 

§  308.  Declarations  of  the  Seconds  —  The  Seconds  as  Wit- 
nesses. —  Under  the  proper  circumstances,^  the  declarations  of 
the  seconds  in  a  duel  are  admissible  evidence  against  the 
principal.^  So  they  may  be  witnesses  against  him  ;  but,  un- 
less they  accept  the  peculiar  position  of  what  are  termed 
approvers  or  accomplices,®  they  are  not  compellable  to  testify.^ 

§  309.  What  for  the  Jury  —  Explaining  the  Note  of  ChaUenge. 

—  It  is  for  the  jury  to  decide  whether  or  not  there  was  a 
serious  challenge.^  To  aid  them  in  this,  the  note  sent  from 
the  one  party  to  the  other,  and  parol  testimony  in  explana- 
tion, may  be  produced.^ 

§  310.  Provoking  to  send  Challenge  —  Form  of  the  Indictment. 

1  Irey  v.  The  State,  12  Ala.  276.  *  Vol.  I.  §  1078  et  seq. 

'  The  State  v.  Cunningham,  2  Speen,  ^  Rex  v.  England,  2  Leach,  4th  ed. 

246.  767,  Car.  Crim.  Law,  8d  ed.  282. 

*  Archb.  Crim.  PI.  &  Ey.  10th  Lond.  ^  The  State  v.  Strickland,  2  Kott  & 

ed.  604,  referring  to  Rex  v.  Williams,  McC.  181. 

2  Camp.  606.  9  Commonwealth  v.  Hart,  6  J.  J. 

«  See  ante,  §  228  et  seq.  Mar.  119. 

A  The  State  v,  Dupont,  2  McCord, 
884. 

154 


CHAP.  ZX.]  EAYESDBOPPINO.  §  812 

—  Archbold  gives  the  following  form  of  an   indictment  for 
provoking  a  man  to  Bend  a  challenge :  — 

**  Proceed  as  in  the  last  precedent  to  the  *,  and  then  thus :  wickedly,  wilfully, 
and  maliciously,  did  utter,  pronounce,  declare,  and  say  to  and  in  the  pres- 
ence and  hearing  of  the  said  J.  N.,  these  words  following,  that  is  to  say :  — ' 
*  jou  are  a  scoundrel  and  a  liar,  and  I  shall  take  care  to  let  the  world  know 
that  you  are  so ' ;  with  intent  to  instigate,  excite,  and  provoke  the  said  J.  N. 
to  challenge  him  the  said  J.  S.  to  fight  a  duel  with  and  against  him  the  said 
J.  N. ;  to  the  great  damage^  &c.,  as  in  the  last  precedent"  ^ 

He  continues :  '^  If  there  be  any  doubt  as  to  the  words,  lay 
them  differently  in  different  counts  ;  and  add  a  general  count, 
not  setting  out  the  words,  but  merely  charging  the  defendant 
with  having  used  threats  and  opprobrious  language 'to  the 
prosecutor  with  intent,  Ac."* 

§S11.  ConoinBion. — There  are  various  other  forms  of  the 
general  offence  now  under  consideration.  But  it  is  not  best 
to  enter  further  into  the  discussion  in  the  present  place. 


CHAPTER  XX, 

EAYBSDROPPING.' 

§  812.  Fonn  of  the  Indictment  —  It  would  probably  not  be 
easy  to  find,  in  the  books,  an  indictment,  in  modern  dress,  for 
the  somewhat  antiquated  offence  of  eavesdropping.  The 
offence,  however,  belongs  to  the  class  known  as  nuisances, 
and  undoubtedly  the  indictment  should  have  the  general 
structure  peculiar  to  this  class.  The  following  form  is  sug- 
gested :  — 

"  That  A,  late  of,  &c.,  at,  &c.,  on,  ftc.,  and  on  divers  other  days  and  times  both 
before  and  since  said  day,  was  and  is  a  common  eavesdropper,  and  there  on  said 

^— ^  day  of ,  and  on  said  other  days,  did  listen  about  the  houses  and 

under  the  windows  and  eaves  of  the  houses  of  divers  of  the  good  people  of  the 
•aid  county,  hearing  tattle,  and  repeating  the  same  in  the  bearing  of  divers 
good  people ;  to  the  common  nuisance  of  all  the  people,  and  against  the  peace 
of  the  said  Commonwealth/' 

>  Archb.  Crim.  Pi.  &  Er.  10th  Lond.       >  For  the  law  relating  to  this  offence^ 
ed.  606.  see  Crim.  Law,  I.  §  1068, 1069. 

s  8ee  Rez  v.  Fhiiipps,  6  East,  464. 
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§  318.  Bvidenoa  —  The  practice  and  evidence  require  no 
particular  observation.  Perhaps  it  would  be  desirable,  and  it 
may  be  held  to  be  necessary,  to  prove  at  least  three  instances 
of  eavesdropping,  from  which,  and  from  the  more  general 
evidence  in  the  case,  the  jury  may  infer  the  habit  of  eaves- 
dropping, in  which  probably  consists  the  gist  of  the  offence.^ 


CHAPTER    XXI. 

EMBEZZLEMENT.' 

814,816.  Introdttction. 

816-880.  Some  General  Views. 

881-848.  Fonns  and  Procedure  in  Particalar  Gases. 

§  314.  Subject  DifBtciat  —  Why. — The  subject  of  this  chapter 
is  attended  with  considerable  difficulty,  growing  out  of  the 
great  variety  of  statutes  on  which  prosecutions  are  instituted, 
and  statutes  regulating  the  form  of  the  proceeding,  differing  in 
different  States  and  at  different  periods  in  the  same  State. 
The  reader,  therefore,  can  accept  what  is  said  in  this  chapter 
only  as  suggestive  to  him ;  for,  if  he  would  proceed  safely,  he 
must  carefully  consider  the  statutes  of  his  own  State,  and  the 
decisions  of  the  courts  upon  them.  Still  he  may  be  aided  by 
a  general  discussion,  and  by  some  forms,  such  as  are  here 
given. 

§  315.  How  the  Chapter  divided.  —  We  shall  divide  what  is 

f 

^  In   The    State   v.  Pennington,  8  perhaps,  a  repetition  may  not  be  neoea- 

Head,  299,  where  an  indictment  waa  sarj  to  constitute  a  nuisance, — justaa 

sustiuned  for  the  act  of  stealthily  ap-  a  single  obstruction  of  a  public  way 

preaching  a  grand  jury  room  and  hear-  may  be  an  indictable  nuisance,  though 

ing  what  was  done  therein  (CMm.  Law,  it  does  not  continue  for  a  long  time, 

n.  §  1068,  4th  ed.),  the  idea  of  a  repe-  See  the  form  in  this  ease, 
tition  of  acts,  amounting  to  a  common       ^  For  the  law  relating  to  this  oflence, 

nuisance,   was   evidently  not    in  the  see  Crim.  Law,  II.  §  826  et  seq.    For 

mind  of  the  court.    Still,  the  particular  forms  of  indictment,  see  8  Chit.  Crim. 

species  of  the  offence  then  under  con-  Law,  666,  701,  962  et  seq. ;    Train  & 

flideration  consisted  in  a  sort  of  ob-  Heard  Preoed.   186  et  seq. ;   Whart. 

fltruction  of  public  justice ;  and  there.  Pieced.  2d'ed.  pL  460  et  seq. 
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to  be  said  in  tliis  chapter  as  follows :  I.  Some  General  Views ; 
U.  Forms  and  the  Procedure  in  Particular  Gases. 

I.  Some  General  Views. 
§  316.  Indictment  be  for  Larceny  not  Sufficient — What  it  mtist 

mver.  —  The  English  statutes  and  most  of  the  American  declare^ 
that  the  person  who  embezzles  the  goods  shall  be  deemed  to 
have  feloniously  stolen  them.^  Thence  it  might  seem  to  follow, 
that,  on  an  indictment  for  larceny,  in  the  usual  common-law 
form,  evidence  of  the  embezzlement  might  be  introduced,  and 
the  defendant  be  convicted  upon  it.  Such,  however,  has  not 
been  tlie  construction  of  the  statutes,  English  or  American.^ 
The  indictment  must  set  out  the  acts  of  embezzlement,  and 
then  aver  that  so  the  defendant  committed  the  larceny.^ 

§317.  Continned.  —  Thus,  in  a  Massachusetts  case,  it  was 
observed  by  Dewey,  J. :  ^^  The  statute  in  terms  says,  that  the 
person  doing  certain  acts  ^  shall  be  deemed,  by  so  doing,  to 
have  committed  the  crime  of  simple  larceny.'  Treating  the 
statute  as  one  defining  the  offence  of  larceny,  and,  under  the 
legislative  authority,  embracing  within  it  a  large  range  of 
offences,  to  be  hereafter  known  and  recognized  as  larcenies,  it 
would  well  authorize  all  offences  described  in  it  to  be  charged 
as  larcenies,  relying  upon  the  statute  as  an  authority  for  the 
position  that  the  cases  may  be  punished  as  larcenies.  But  we 
do  not  feel  authorized  to  give  so  broad  a  construction  to  this 
statute,  and  one  which  would  entirely  merge  the  crime  of 
embezzlement  in  that  of  larceny.  The  general  object  of  the 
various  statutes  in  relation  to  embezzlement,  in  England  and 
in  this  Gommonwealth,  doubtless  was  to  embrace,  as  criminal 
offences  punishable  by  law,  certain  cases  where,  although  the 
moral  guilt  was  quite  as  great  as  in  larceny,  yet  the  technical 
objection,  arising  from  the  fact  of  a  possession  lawfully  acquired 

by  the  party,  screened  him  from  punishment The 

purpose  of  this  statute  may,  as  it  seems  to  us,  be  sufficiently 
attained  without  any  infringement  of  those  rules  of  pleading 
which  required  the  charge  to  be  particularly  and  certainly  set 

1  Crim.  Law,  IL  §  826-882.  188;  Rex  v.  Johoson,  8  M.  &  S.  589; 

a  Crim.  Law,  U.  §  882.  Bex  v,  Crighton,  Boss.  &  Bj.  6Z    See 

*  Commonwealth  v.  Simpson,  0  Met    ante,  §  185. 
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forth.  The  defendant  should,  as  far  as  reasonably  practicable, 
be  apprised,  by  the  indictment,  of  the  precise  nature  of  the 
charge  made  against  him.  This  in  embezzlement,  so  far  as 
respects  the  nature  of  the  offence,  or  character  of  the  crime' 
charged,  may  be  easily  indicated  by  setting  forth  the  fiduciary 
relation,  or  the  capacity  in  which  the  defendant  acted,  and  by 
means  of  which  the  property  came  into  his  possession,  and  by 
charging  the  fraudulent  conversion."  ^ 

§  318.  ConoliiBloii  afi  for  a  Laroeny.  —  After  this  introductory 
and  descriptive  matter,  therefore,  the  indictment  proceeds  to 
allege,  ^^  and  so  the  defendant  did  feloniously  steal,  take,  and 
carry  away  "  the  property  which  has  been  already  described.* 

§  319.  How,  in  Principle,  the  Indictment  ahonld  be.  —  After  a 
question  of  this  sort  has  been  settled  by  long  usage  and  a 
uniform  course  of  judicial  decision,  it  is  quite  useless  to  agitate 
the  inquiry,  whether  what  is  done  was  well  done.  The  conse- 
quence, however,  is,  that,  as  the  facts  of  cases  developed  them- 
selves, the  pleader  found  himself  often  obliged  to  follow,  in 
setting  out  one  offence,  the  conflicting  rules  which  govern  the 
allegation  in  each  of  two  separate  offences.  Thus,  in  larceny, 
the  theory  of  the  law  is,  that  the  thief  took  by  trespass  an 
article  of  personal  property  out  of  the  possession  of  the  injured 
person.  That  article  of  property  was  a  thing  which  the  prose- 
cutor well  knew,  which  he  had  handled,  and  which  he  could 
describe.  Therefore  the  law  required  him  to  describe  it.  But, 
since  the  theft  was  a  secret  wrong,  committed,  the  prosecutor 
did  not  know  how,  the  pleader  was  not  obliged  to  state  the 
method  in  the  indictment.  Now,  in  embezzlement,  the  thing 
embezzled  has  not  ordinarily  been  handled  by  the  master ;  he 
cannot,  therefore,  describe  it,  as  he  could  an  article  which  had 
been  stolen  from  him  ;  therefore  he  should  not,  as  a  matter  of 
correct  legal  principle,  be  required  to  make  such  description. 
He  should  be  permitted  to  mention  the  thing  embezzled  in  a 
very  general  way.  But  as  he  can  describe  accurately  the 
nature  of  the  particular  relation  which  subsists  between  him 
and  the  servant,  he  should  be  required  to  do  this,  as  far  as  such 
description  has  any  material  bearing  on  the  offence ;  and  he 

1  Commonwealth  v,  Simpson,  9  Met        >  Rex  v.  Johnson,  8  M.  &  S.  689 ; 
188, 142.  Bex  v.  Crighton,  Rues.  &  Rj.  6Z 
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should  be  required  to  set  out  such  circumstances  as  this  gen- 
eral course  of  suggestion  indicates.^ 

§  820.  Adjudications  contrary  to  Principle — FoUowing  the  Rule 
in  Larceny  —  Particnlar  Description  of  the  Property  embezzled — 
Ownership.  —  Still,  according  to  the  course  of  actual  decision, 
if  the  indictment  were  on  the  former  English  statute,  39  Oeo. 
3,  c.  85,  against  the  servant  for  embezzling  money  received  on 
his  master's  account,  the  indictment  must  go  beyond  the  words 
of  the  statute,  state  what  money  was  embezzled,  and  aver  posi- 
tively that  it  was  the  property  of  the  master,  as  in  cases  of 
larceny  at  the  common  law ;  ^^  for  that  the  new  offence  created 
by  the  act  of  Parliament  being  a  larceny,  it  must  be  described 
in  tlie  indictment  as  such,  and  with  all  the  properties  of  a 
larceny,"  -  —  a  matter,  in  many  cases,  of  very  great  difficulty. 

§  321.  Description  of  Property  embezzled,  contintied.  —  Yet  'it 

was  held  to  be  sufficient,  in  an  indictment  on  this  statute  for 
embezzling  bank  notes,  to  describe  them  as  divers,  to  wit,  nine 
bank  notes  for  the  payment  of  divers  sums  of  money,  amounting 
in  the  whole  to  a  certain  sum  of  money,  to  wit,  the  sum  of  92., 
and  of  the  value  of  91.  Then,  if  in  the  body  of  the  indictment 
it  was  alleged  that  the  defendant  received  them  as  clerk  on 
account  of  his  employers,  and  feloniously  embezzled  the  same, 
the  conclusion  might  be,  '^  and  so  the  defendant  did  feloniously 
steal,  take,  and  carry  away  the  bank  notes,"  laying  them  to 
be  the  property  of  his  employers ;  for  such  was  the  statutable 
conclusion  from  the  facts  alleged  in  the  body  of  the  indictment.^ 
But  where  an  indictment  alleged,  that  the  defendant  ^^  was," 
says  the  report,  ^^  servant  to  Henry  Smither,  and  employed  and 
intrusted  by  him  to  receive  money  for  him ;  and,  being  such 
servant  so  employed  and  intrusted  as  aforesaid,  did  receive  the 
sum  of  one  pound  eleven  shillings ,  for  and  on  account  of  his  said 
master,"  Ac,  this  was  adjudged  to  be  inadequate;  because 
*^  the  indictment  ought  to  set  out  specifically,  at  least  some 
article  of  the  property  embezzled,  and  the  evidence  should 
support  that  statement."  ^ 

1  See,  in  Vol.  L  the  chapter  com-  <  Bex   v.  Fumeaux,  Russ.  &  Ry. 

mencing  §  498.  886.     An    indictment,  charging  that 

s  Bex  V.  McGregor,  8  B.  &  P.  106,  the  prisoner  "  took  and  receiyed,  on 

109,  2  East  P.  C.  576.  account  of  his  master,  divers  sums  of 

*  Rex  V.  Johnson,  8  M.  &  8.  689.  money,  amounting  in  the  whole  to  a 
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§  322.  Why  the  Framing  of  the  Indictment  Difficult  —  Wrong 
Early  Decisions  —  Statutory  Remedy.  — The  reader  has  now  the 

key  to  all  the  difficult  parts  of  the  law  of  pleading  and  evidence 
in  cases  of  embezzlement,  as  it  stands  under  the  former  Eng- 
lish system,  and  the  system  which  seems  to  be  accepted  in  our 
States  generally,  where  special  statutory  provisions  have  not 
interfered  to  regulate  the  form  of  the  indictment.  Had  the 
courts  either  held  the  pleader  simply  to  the  necessity  of  drawing 
the  indictment  on  the  descriptive  part  of  the  statute,  without 
mentioning  the  larceny,  or  permitted  him  to  lay  the  crime 
merely  as  a  larceny,  without  setting  out  the  particulars,  no 
special  difficulties  would  have  attended  the  proceeding.  But, 
deciding  as  they  did  at  the  outset,  they  led  the  way  to  inter- 
minable difficulties ;  and  these  have  led  to  special  legislation 
for  their  removal,  both  in  England  and  in  our  States  generally. 
Yet,  as  the  statutes  of  our  States  differ,  it  will  be  necessary  to 
set  down  here  some  further  points ;  leaving  the  reader  to  apply 
them  as  he  has  occasion. 

§  323.  "Feloniously" — Not  state  from  '^hom  Money  received. 
—  In  an  indictment  on  Stat.  39  Geo.  3,  c.  85,  it  was  held  to 
be  sufficient  to  charge,  in  the  conclusion,  that  the  prisoner 
^^feloniously  did  steal,  take,"  &c.,  though  the  word  ^Vfeloni- 
•  ously  "  was  not  inserted  in  the  earlier  part  of  the  indictment, 
before  the  word  "  embezzle."  ^  If  the  indictment  is  for  embez- 
zling money,  it  need  not  necessarily  state  from  whom  the  money 
was  received.^ 

§  324.  Variance.  —  The  particular  averments  and  the  proof 
must  harmonize.  Thus,  where  the  indictment  charged  the 
prisoner  with  having  embezzled  ^^  certain  bills,  commonly 
called  Exchequer  bills,"  and  it  appeared  that  the  peirson  who 

large  sum  of  money,  to  wit,  the  sum  andnot  something  else,  was  embezzled, 

of  10^.,  and  afterwards  embezzled  the  Rex  r.  Tyers,  Russ.  &  Rj.  402.    And 

same/'  was  held  bad;  because  it  did  see  Rex  t;.  Farfltt,  8  Car.  &  P.  288. 

not  set  out  any  specific  article  of  prop-  But  this  is  under  the  old  law,  which  is 

ertj  embezzled.    Rex  v.  Flower,  6  B.  somewhat    modified   by  the  force  of 

&  C.  786,  8  D.  &  R.  612.    In  these  subsequent  legislation.    Rex  v.  Grove, 

cases,  two  things  must  concur :  the  in-  1  Moody,  447. 
dictment  must  describe,  according  to       ^  Rex  v.  Crighton,  Russ.  &  Ry.  62. 
the  facts,  some  identical  article  of  prop-       ^  Rex  v.  Beacall,  1  Car.  &  P.  810 ; 

erty  embezzled ;  secondly,  the  proof  Rex  v.  Wellings,  1  Car.  &  P.  464. 
must  show,  that  such  identical  article, 
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sigDed  them  on  the  part  of  the  government  was  not  legally 
authorized  so  to  do,  the  variance  was  held  to  be  fatal ;  for  the 
bills  were  Hot  the  things  which  they  were  averred  to  be.^ 

§  325.  Joining  Counts  for  Larceny  —  Whether  Prosecutor  to 
elect — Counts  for  larceny  may  be  joined  with  the  counts  for 
embezzlement.^  And  it  was  held  in  Missouri,  that,  in  such  a 
case,  if  one  offence  only  is  meant  to  be  charged,  the  court  will 
not  compel  the  prosecutor  to  elect  on  which  count  to  proceed.^ 

§  326.  The  County. — As  to  the  county  in  which  the  law  holds 
the  embezzlement  to  have  been  committed,  we  may  refer  to 
the  doctrines  of  the  former  volume ;  ^  and  observe,  that  gener- 
ally the  indictment  may  lay  the  crime,  analogously  to  a  rule  in 
larceny,  as  done  either  in  the  county  in  which  the  prisoner 
received  the  money,  or  in  the  one  where  he  denied  its  receipt, 
or  neglected  to  charge  himself  in  the  proper  books  of  account, 
at  the  election  of  the  prosecutor.^ 

§  327.  The  evidence.  —  The  offence  of  embezzlement,  though 
it  presents  difficulties  in  respect  of  the  indictment,  is  not  to 
any  great  extent  attended  by  special  difficulties  in  respect  of 
the  evidence.  Of  course,  if  evidence  offered  tends  to  prove 
some  other  crime,  and  not  embezzlement,  it  is  inadequate. 
Therefore  a  charge  of  embezzlement  is  not  sustained  by  proof 
that  the  accused  asked  a  girl  to  lend  him  a  small  sum  of  money, 
that  she  thereupon  handed  him  a  larger  amount  to  count  in 
her  presence,  and  that  he  refused  to  return  her  any,  and  fled 
with  the  whole ;  because  the  conversion  of  the  money  to  his 
own  use  is  not,  on  these  facts,  embezzlement,  but  it  is  larceny.^ 
This  offence,  like  all  others,  is  not  to  be  presumed,  it  must  be 
proved.*^  Evidence  of  other  acts  of  the  same  character  pre- 
viously committed  may  be  introduced  against  the  defendant 
to  show  his  intent.^  These  are  illustrative  points,  but  tliey 
develop  no  principles  peculiar  to  this  offence. 

1  Bex  V.  Aslett,  2  Leach »  4th  ed.    Leach,  4th  ed.  976 ;  Reg.  v.  Mordock, 
954, 1  N.  R.  1,  Rum.  &  Ry.  67.  2  Den.  C.  C.  298,  8  Eng.  L.  &  Eq.  577 ; 

*  Foat,  §  884 ;  Majo  v.  The  State,    People  v.  McKinney,  10  Mich.  64. 

80  Ala.  82.  ^  Commonwealth   v,    O'Malley,  97 

>  The  Sute  v.  Porter,  26  Misso.  201.    Maas.  684. 

*  VoL  I.  §  45  et  aeq.  61.  7  Thomaa  v.  Dunaway,  80  HI.  878. 

^  Rex  V.  Taylor,  2  Leach,  4th  ed.       ^  Commonwealth  v.  Tuckerman,  10 
974,  Rom.  &  Ry.  68,  8  B.  &  P.  596 ;    Gray,  178, 197. 
Rex  9.  Hobaon,  Ruas.  &  Ry.  66,  2 
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§  328.  Further  Views :  — 

Different  Statntee — Differing  Results  —  Some  TSngllsh  Author- 
ities  ought  to  be  r^eoted  with  us.  —  It  is  not  possible  SO  to 
arrange  the  matter  of  this  chapter  as  to  present  an  orderly, 
scientific  discussion,  which  will  be  useful  to  tlie  practitioner 
everywhere,  without  rendering  it  objectionable  as  liable  to  mis- 
lead. And  the  reason  is,  that  the  whole  subject  is  statutory, 
and  the  statutes  upon  which  the  decisions  have  been  based  are 
dissimilar  the  one  to  another.  Moreover,  it  is  not  certain  that 
all  of  the  English  doctrines  which  would  be  accepted  in  one 
State  would  be  accepted  also  in  another.  And  especially  it 
should  be  remembered,  that  there  are  States  whose  statutes 
never  declared  defendants,  who  are  guilty  of  embezzlement,  to 
be  guilty  therefore  of  larceny.^  And  those  who  have  carefully 
pondered  what  is  said  under  our  first  sub-title  will  8ee,«that,  in 
reason,  the  Englisli  authorities  on  the  question  of  the  descrip- 
tion of  the  property  embezzled,  and  on  some  collateral  points, 
should,  in  these  States,  be  rejected.  Yet  not  unfrequently 
an  American  tribunal  is  found  actually  to  adopt  an  English 
authority,  which,  on  principle,  it  ought  to  reject,  though  it  may 
be  sound  in  England,  under  a  different  condition  of  the  stat- 
ute law. 

§  329.  The  Particular  Statutes  to  be  studied — (Points,  in  the 

Note).  —  Some  points  are  digested  in  a  note.^    But  there  is  no 

1  Crim.  Law,  II.  §  882.  as  in  an  indictment  for  larceny ;  like- 

3  Alabama.    An  indictment  for  em-  wise,  most  particularly  set  out  the  bail- 

bezzlement,  following  the  form  given  ment  and  its  character,  and  allege  the 

in  the  Code,  is  sufBlciently  certain  and  act  of  conversion.   Said  Murray,  C.  J. : 

definite.    Lowenthal  v.  The  State,  82  "It  may  be  safely  assumed,  that  all 

Ala.  689.  An  indictment  describing  the  conversions  of  money  or  property  by  a 

property  as  "  certain  books,  letter  files,  bailee  are  not  ipso  facto  unlawful  or 

knives,  bank  shares,  slates,  and  seal-  felonious  under  our  statute.    A  proper 

ing-wax,  to  about  the  value  of  forty  understanding  of  the  word  '  bailment ' 

dollars,"  is  sufficient,  within  this  rule;  justifies  us  in  the  conclusion,  that  the 

for  the  form  in  the  Code  has  the  words,  legislature  intended  to  use  the  word  in 

"  promissory  note  to  about  the  amount  a  limited  sense,  as  designating  bailees 

of  five  hundred  dollars."    Mayo  v.  The  to  keep,  to  transfer,  or  to  deliver.    If 

State,  80  Ala.  82,  88.  such  is  the  case,  then  the  character  of 

California.  Under  the  statutes  of  this  the  bailment  and  the  mode  of  conver- 

State,  an  indictment  against  a  bailee  sion  should  be  distinctly  set  forth  in  the 

for  converting  to  his  own  use  coin  and  indictment.    The  cases  generally  arise 

gold  dust,  the    property  of  another,  upon  contracts,  and  the  circumstances 

must  allege  the  ownership  of  the  prop-  constituting  the  oflfence  can  be  ascer- 

erty,  and  describe  it,  and  give  its  value,  tained  with  far  more  certainty  than 
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offence  known  to  our  laws,  which,  to  be  judiciously*  and  effec- 
tively prosecuted,  requires  greater  exactness  of  study  of  the 

those  attending  ordinary  crimes  and  pose  for  which  the  defendant  was  in- 

misdemeanors."    People   v.   Cohen,  8  trusted  with  the  property,  or  what  prop- 

Cal.  42,  48,  44.    The  indictment  under  erty  he  fraudulently  converted  to  his 

the  statute  must  allege,  that  the  em-  own  use.     ''It  is,"  said  Merrick,  J. 

ployee  received    the    money  directly  ''  among  the  first  and  most  familiar  of 

from  his  employer.    People  v.  Bailey,  the  rules  of  criminal  pleading,  that,  in 

23  Cal.  577.  an  acxiusation  against  a  party  charged 

Georgia,  In  an  indictment  against  a  with  the  commission  of  an  ofience,  all 
bank  officer  for  emhezzling  money  f^om  the  facts  and  circumstances  of  which  it 
the  bank,  the  descriptions  of  the  bank-  is  constituted  ought  to  be  specifically 
bills  by  amounts,  by  value,  by  what  stated  and  set  forth.  Tried  by  that 
bank  issued,  and  by  whom  signed  and  rule,  the  indictment  against  the  defend- 
oountersigned,  are  sufficient,  without  ant  is  manifestly  defective  and  insuf- 
specifying  the  numbers  of  the  bills,  ficient."  Commonwealth  v.  Smart,  6 
and  their  respective  dates.  And  where  Gray,  15,  16.  An  indictment  against 
the  indictment  is  for  embezzling  a  large  an  officer  of  a  bank,  for  embezzling 
sum  of  money,  evidence  that  shortly  property  belonging  to  or  deposited  in 
before  the  embezzlement  the  officer  it,  mast  charge  a  specific  act  of  fraud  ; 
was  in  straitened  circumstances,  and  and  the  defendant  must  be  proved 
was  dealing  to  a  heavy  amount  in  tlie  guilty  of  the  specific  offence  charged, 
purchase  of  lottery  tickets,  thereby  Not  more  than  one  oflence  can  be  well 
creating  a  necessity  upon  him  for  tlie  alleged  in  one  count  of  the  indictment. 
use  of  large  sums  of  money,  is  admis-  Commonwealth  v.  Wyman,  8  Met.  247. 
sible  for  the  consideration  of  the  jury,  The  words  of  the  statute  are,  "shaU 
especially  when  corroborated  by  con-  fraudulently  convert  to  his  own  use,  or 
feesions  of  the  prisoner  himself,  of  fraudulently  take  and  secrete,  with  in- 
large  losses  in  the  lotteries,  about  the  tent  to  convert  to  his  own  use,  any," 
time  of  the  embezzlement.  Bulloch  v.  &c.  And  an  indictment  against  an 
The  SUte,  10  Ga.  47.  officer  of  a  bank  for  fraudulently  tak- 

Ijomtiana,    On  an  indictment  for  em-  ing  and  secreting  particular  and  desig- 

bezziement,  the  jury  cannot  find  the  nated  moneys,  with  intent  to  convert 

accused  guilty  of  a  breach  of  trust,  the  same  to  liis  own  use,  is  not  sup- 

The  State  v,  Reonnals,  14  La.  An.  278.  ported  by  proof  that  he  received  the 

Maine,    An  averment,  that  B  was  moneys  in  question  as  a  deposit  in  tlie 

poasessed  of  property  and  delivered  it  bank,  from  a  depositor,  and  entered 

to  H,  who  embezzled  it,  is  supported  the  same  in  the  name  of  the  depositor  in 

by  proof  that  B  delivered  it  to  an  agent  an  account-book  kept  for  that  purpose ; 

of  H,  who  delivered  it  to  H.   The  State  and    that   he    afterward    fraudulently 

V.  Hinckley,  88  Maine,  21.  erased  the  entry,  altered  the  footing  of 

MastachuMetu.    An  indictment  which  the  column  to  make  it  appear  no  such 

avers,  that  the  defendant "  was  intrusted  sum  had  been  received,  and  entered  the 

by  J.   S.  with  certain    property,  the  amount  so  deposited  upon  the  account 

••me  being  the  subject  of  larceny  [de-  of  the  depositor  in  the  ledger  as  having 

scribed],  and  to  deliver  the  same  to  been  received  two  months  before  the 

•aid  8  on   demand,"  and    afterward  time  of  its  actual  receipt ;  if  there  ii 

*'  refused  to  deliver  said  property  to  S,  also  evidence  fVt>m  which  it  may  reason- 

and  feloniously  did  embezzle  and  fraud-  ably  be  inferred  that  the  erasure,  altera- 

alently  convert  to  his  own  use,  the  tion,  and  false  entry  were  not  made 

same  then  and  there  being  demanded  until  several  days  siter  the  receipt  of 

of  him  by  said  S,"  is  fiitally  defective,  the  money  and  the  making  of  the  origi- 

by  reason  of  omitting  to  state  the  pur-  nal  and   true  entiy  thereof,   during 
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particular  statutes  of  the  individual  State,  and  of  the  de- 
cisions of  the  courts  upon  them,  as  distinguished  from  any 

which  time  there  ifl  no  proof  of  any  refusal  to  pay  on  the  part  of  the  de- 
fraudulent  intent  on  his  part  respectr  fendant.  In  an  indictment  for  such  an 
ine  it  or  that  it  was  not  put,  kept,  and  embezzlement,  against  the  clerk  of  the 
used  with  other  fiinds  of  the  bank,  corporation,  dupUcates  'of  the  printed 
Commonwealth  i;.  Shepard,  1  Allen,  blank  returns,  which  the  defendant  waa 
575  Likewise,  according  to  the  same  in  the  custom  of  filling  up,  are  admisw- 
case  evidence  of  another  act  of  em-  ble  in  evidence  as  showing  the  courae 
bezzlement,  committed  by  a  defendant  of  duty,  &c.,  of  the  defendant,  even 
in  the  same  week  with  one  charged  though  the  identical  blanks  filled  up  by 
airainst  him  in  an  indictment,  is  com-  him  are  in  the  hands  of  the  prosecuting 
Detent  only  for  the  purpose  of  proving  party.  In  the  prosecution  of  the  derk 
a  ffuilty  intent  on  his  part  in  the  com-  or  servant  for  an  embezzlement  of  the 
mission  of  the  principal  act;  and  the  goods  of  his  master,  the  testimony  of 
admission  of  such  evidence  in  a  case  the  master  is  not  exclusively  pnmary 
which  after  a  verdict  of  guilty,  is  re-  evidence  of  his  non-consent  to  the  con- 
norted  by  a  judge  of  the  Superior  Court  version,  but  it  may  be  inferred  by  the 
for  the  determination  of  the  Supreme  jury  from  the  circumstances  of  the 
Judidal  Court,  is  sufficient  ground  for  transaction.  The  SUte  v,  Forter,  26 
a  new  trial,  if  it  does  not  appear  that  it    Misso.  201. 

WAS  Umited  to  its  legitimate  effect  by  New  Jersey,  An  indictment  against 
^structions  to  the  jury.  lb.  An  in-  the  cashier  of  a  bank,  for  the  embe«le. 
dictment,  which  charges  a  larceny  or  ment  of  its  funds,  is  sufficient  if  it 
Ambezzlement  of  the  printed  sheets  of  charges  that  he  "converted  the  prop- 
a  certain  publication,  is  not  supported  erty  of  the  bank"  with  intent  wrong- 
bv  evidence  that  those  sheets  were  de-  fuUy  to  make  use  of  it ;  followmg  mer^ 
Uvered  to  the  defendant  by  the  owner  ly  the  words  of  the  statute.  It  need 
to  be  bound ;  and  that  the  defendant,  not  be  averred  that  the  defendant  corn- 
after  he  had  folded,  stitched,  bound,  and  mitted  the  wrongful  act  "  as  awhier, 
trimmed  them,  embezzled  and  fraudu-  or  that  the  funds  were  intrusted  to  him 
lentiy  converted  them  to  his  own  use.  in  this  capacity,  or  that  his  intent  was 
The  indictment  should  charge  a  larceny  to  defraud  the  <^«'^^'^**^°-  ^^^^"'^ 
or  embezzlement  of  books.  Common-  charging  a  conversion  of  $19,000  of 
w^lth  t;  Merrifleld,  4  Met.  468.  See,  money  and  $19,000  of  bank-notes,  is 
also  Commonwealth  t;.  Concannon,  5  bad  for  uncertainty.  There  should  be  a 
AUen,  502 ;  Commonwealth  v.  Tucker-  description  of  the  number  and  denomi- 
man  10  Gray  178 ;  Commonwealth  v.  nation  of  both  coin  and  notes.  An 
Butterick,  100  Mass.  1.  averment  of  the  value  of  the  bank- 

Michigan,  An  indictment  which  notes  is  always  necessary ;  (Utter,  as  to 
averred',  that  the '  defendant,  having  coins  of  the  government.  The  Sute 
collected  and  received  a  certain  sum  of  v.  Stimson,  4  Zab.  9. 
money,  ih  the  capacity  of  an  attorney-  New  York,  An  ^''^'''^'^^^\^^  ^^' 
at-law  for  and  in  behalf  of,  and  in  the  bezzlement,  under  2  Rev.  Sts.  678,  §  59, 
name  of  a  third  person  mentioned,  was  must  aver,  that  the  defendant  was  a 
held  to 'be  insufficient;  because  it  did  "clerk"  or  "servant"  of  some  person 
not  directly  charge  the  existence  of  (or  an  officer  or  agent  of  a  corporation), 
the  reUitionship  of  attorney  and  client,  and  that  the  property  he  is  charged  with 
People  V.  Tryon,  4  Mich.  665.  embezzling  came  to  his  possession  or 

Missouri,  It  is  not  necessary,  in  a  under  his  care  by  rirtue  of  such  em- 
count  for  embezzlement  based  on  §  87  ployment ;  and  a  count  charging  that 
of  the  act  concerning  raihroad  corpora-  the  defendant  received  the  proper^  as 
tions,  te  aver  or  prove  a  demand,  or  a    the  "agent"  of  an  indiyidual  is  bad. 
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views  of  general  doctrine  relating  to  the  subject,  than  embez- 
zlement. 

§  330.  Observatioiui.  — The  foregoing  views,  though  as  far 
as  concerns  the  text  they  are  general,  and  as  concerns  the  long 
note  they  are  a  mere  digest  of  adjudged  points  and  of  dictaj 
will  still  be  found  helpful  in  the  particular  investigations 
required  in  practice.  The  offence  of  embezzlement  comes  so 
often  before  the  courts,  that,  since  a  writer  cannot  give  what 
will  meet  the  exact  case  which  his  reader  may  be  investigating, 
he  will  do  well  to  furnish  matter  which  may  be  even  indirectly 
helpful  by  way  of  illustration.  The  result  of  all  teachings  of 
the  law  is  merely  to  furnish  general  hints  for  the  particular 
occasions. 

II.  Forms  and  the  Procedure  in  Particular  Cases. 
§  331.  Statute  'with  Particiilar   Direotions    be   to    the   Indict* 

ment  —  If  we  see  a  statute,  though  it  is  repealed,  or  was  never 
of  force  in  our  own  State  or  country,  and  then  see  an  indict- 
ment framed  upon  it,  we  shall  bo  the  better  able,  by  the  help  of 
the  comparison,  to  draw  the  indictment  on  our  own  statute.  In 
England,  Stat.  7  &  8  Geo.  4,  c.  29,  §  47,  provided,  "  that,  if 
any  clerk  or  servant,  or  any  person  employed  for  the  purpose 
or  in  the  capacity  of  a  clerk  or  servant,  shall,  by  virtue  of 
such  employment,  receive  or  take  into  his  possession  any  chat- 
tel, money,  or  valuable  security,  for  or  in  the  name  or  on  the 
account  of  his  master,  and  shall  fraudulently  embezzle  the 
same  or  any  part  thereof,  every  such  offender  shall  be  deemed  . 
to  have  feloniously  stolen  the  same  from  his  master,  although 
such  chattel,  money,  or  security  was  not  received  into  the  pos- 
session of  such  master  otherwise  than  by  the  actual  possession 
of  his  clerk,  servant,  or  other  person  so  employed  ;  and  every 
such  offender,  being  convicted  thereof,  shall,"  &c. 

8o  also  is  such  a  count  bad,  although  state  all  the  facts  and  circumstances 

it  afterward  proceeds  to  aver  that  the  which  bj  its  terms  constitute  the  of- 

property  came  to  the  defendant's  pos-  fence,  so  as  to  bring  the  accused  per- 

•ession  and  under  his  care  "  as  such  fectly  within  the  statutory  provisions, 

servant  as  aforesaid/'  and  that  while  People  v.  Allen,  5  Denio,  76.    For  the 

he  was  "such  servant"  he  converted  form  of  an  indictment  against  husband 

it;    the  construction    being,  that   by  and  wife  for  embezzlmg  the  property 

"  such  servant"  is  meant  such  a  servant  of  the  superintendent  of  the  poor,  see 

MM  an  agent  may  be.    The  reason  is,  Coats  v.  People,  4  Parker,  C.  C.  662. 
that  an  indictment  upon  a  statute  most 
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§  332.  Continuea. — Now,  if  this  enactment  stood  alone,  the 
indictment  would  have  to  be  drawn  according  to  the  rules 
which  were  considered  under  our  last  sub-title.  But  in  the 
next  following  section  there  is  another  provision,  intended  to 
obviate  some  of  the  evils  which  injudicious  judicial  construction 
had  created.  Therefore,  by  §  48, "  it  shall  be  lawful  to  charge 
in  the  indictment,  and  proceed  against  the  offender  for,  any 
number  of  distinct  acts  of  embezzlement,  not  exceeding  three, 
which  may  have  been  committed  by  him  against  the  same 
master,  within  the  space  of  six  calendar  months  from  the 
first  to  the  last  of  such  acts ;  and,  in  every  such  indictment, 
except  where  the  offence  shall  relate  to  any  chattel,  it  shall  be 
sufficient  to  allege  the  embezzlement  to  be  of  money,  without 
specifying  any  particular  coin  or  valuable  security ;  and  such 
allegation,  so  far  as  regards  the  description  of  the  property, 
shall  be  sustained  if  the  offender  shall  be  proved  to  have 
embezzled  any  amount,  although  the  particular  species  of  coin 
or  valuable  security  of  which  such  amount  was  composed  shall 
not  be  proved ;  or  if  he  shall  be  proved  to  have  embezzled  any 
piece  of  coin  or  valuable  security,  or  any  portion  of  the  value 
thereof,  although  such  piece  of  coin  or  valuable  security  may 
have  been  delivered  to  him  in  order  that  some  part  of  the 
value  thereof  should  be  returned  to  the  party  delivering  the 
same,  and  such  part  shall  have  been  returned  accordingly.'' 

§  333.  Form  under  this  Statute.  —  Upon  this  statute,  there* 
fore,  Archbold  gives  us  the  following  form  of  the  indict- 
ment :  — 

"  That  J.  S.,  lato  of  the  parish  of  B,  m  the  county  of  M,  lahorer,  on,  &c.,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  heing  then  and  there  employed  as 
clerk  ['  derk  or  servant^  or  any  person  employed  for  that  purpose,  or  in  the  capacity  q^ 
a  clerk  or  servant ']  to  J.  N.,  did,  hy  virtue  of  his  said  employment,  then  and  there, 
and  whilst  he  was  so  employed  as  aforesaid,  receiye  and  take  into  his  possession 
certain  money  {* chattel,  money ,  or  valuable  security ,  see  7  &  8  Geo.  4,  c.  29,  §  5], 
to  a  large  amount,  to  wit,  to  the  amount  of  ten  pounds,  for  and  in  the  name  and 
on  the  account  of  the  said  J.  N.,  his  master,  and  the  said  money  then  and  there 
fraudulently  and  feloniously  did  embezzle ;  and  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say,  that  the  said  J.  S.  then  and  there,  in  manner  and 
form  aforesaid,  the  said  money,  tlie  property  of  the  said  J.  N.,  his  said  master, 
from  the  said  J.  N.  feloniously  did  steal,  take,  and  carry  away ;  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  lady 
the  queen,  her  crown,  and  dignity. 

^  If  the  prisoner  has  been  guilty  of  other  acts  of  embeaadement  tvithin  the  period  of 
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iix  months,  the  following  coitnt  may  be  added:  And  the  joron  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  J.  S.  afterwards,  and 
within  six  calendar  months  from  the  time  of  the  committing  of  the  said  offence 

in  the  first  count  of  this  indictment  charged  and  stated,  to  wit,  on  the 

daj  of  ,  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 

aforesaid,  being  then  and  there  employed  as  derk  to  the  said  J.  N.,  did,  by 
▼irtue  of  such  last-mentioned  employment,  then  and  there,  and  whilst  he  was 
so  employed  as  last  aforesaid,  receive  and  take  into  his  possession  certain 
other  money  to  a  large  amount,  to  wit,  to  the  amount  of  ten  pounds,  for  and 
in  the  name  and  on  the  account  of  the  said  J.  N.,  his  said  master,  and  the  said 
last-mentioned  money  then  and  there,  within  the  said  six  calendar  months, 
fhiudulently  and  feloniously  did  embezzle ;  and  so,  &c.  [as  in  the  first  count  to 
the  end]."  i 

§  334.    Further    Direotioiis    as    tx>   the    Form.  —  This    author 

then  proceeds :  '^  Add  a  count  for  larceny  by  the  defendant  as 
clerk,  and  for  a  simple  larceny.^  Any  number  of  acts,  not 
exceeding  three,  committed  against  the  same  master  within 
six  calendar  months  from  the  first  to  the  last  of  such  acts, 
may  be  charged  in  the  indictment.  7  &  8  Geo.  4,  c.  29,  §  48. 
And  the  proper  course  is  to  charge  them  in  separate  counts. 
The  indictment  must  show,  by  express  words,  that  the  different 
sums  were  embezzled  within  the  six  months.*'  Before  the  late 
act,  it  was  necessary,  in  all  cases  of  embezzlement,  to  state 
specifically  in  the  indictment  some  article  embezzled.**  But 
now,  in  every  case  (except  where  the  offence  relates  to  a  chat- 
tel, which  must  be  described  as  in  an  indictment  for  larceny), 
it  is  sufficient  to  allege  the  embezzlement  to  be  of  money, 
without  specifying  any  particular  coin  or  valuable  security. 
7  &  8  Geo.  4,  c.  29,  §  48.  Nor  is  it  necessary  that  the  exact 
amount  or  value  of  the  thing  embezzled  should  be  stated.^ 
The  indictment  must  allege  the  goods,  &c.,  embezzled  to  be 
the  property  of  the  master  ;  ^  and  it  has  been. said  that  it  must 
show  the  defendant  was  servant,  £c.,at  the  time.^    It  is  usual 

^  Arehb.  Crim.  PL  &  Er.  l(Hh  Lend.  ^  Rex    v,  Fumeaux,  Rubs.  &  Ry. 

ed.  275,  276.  885;  Rex  v.  Flower,  8  D.  &  R.  512; 

s  Rex  V.  Johnson,  8  M.  &  S.  589.  Rex  v.  Tyers,  Russ.  &  Ry.  402. 

*  Reg   p.  Purchase,  Car.  &  M.  617.  »  Rex  v.  Carson,  Russ.  &  Ry.  808. 

An  indictment  which  contains  three  '  Rex  v.  McGregor,  8  B.  &  P.  106, 

charges  of  embezzlement  should  not  Russ.  &  Ry.  28;  Rex  v.  BeacaU,  1 

only  aver  that  the  moneys  which  are  Moody,  15. 

the  subject  of  the  charges  were  received  7  Rex  v,  Somerton,  7  B.  &  C.  468. 

within  six  months,  but  should  also  aver  See,  however,  Reg.  v.  Lovell,  2  Moody 

that  they  were  embezzled  within  six  &  R.  286. 
months.  Reg.  v,  Noake,  2  Car.  &  K.  620 
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and  prudent  to  state  that  the  defendant  feloniously  did  embez- 
zle, &C.J  but  it  is  not  absolutely  necessary,  if  the  conclusion 
state  that  he  feloniously  stole.^  It  is  not  necessary  to  state 
from  whom  the  money,  <&c.,  was  received.^  But  as  this  may 
operate  as  a  hardship  upon  the  prisoner,  the  judge  before 
whom  he  is  to  be  tried  will,  upon  application,  order  the  prose- 
cutor to  furnish  the  prisoner  with  a  particular  of  the  charge."^ 

§  335.  Bnglliih  Views  as  to  the  Evidence  to  sustain  this  Form. 

—  Most  of  what  Archbold  states  under  the  sub-title  Evidence, 
is  such  matter  as  was  considered  by  us  in  the  work  on  the 
Criminal  Law.  He,  however,  says,  referring  to  distinctions 
which  we  have  discussed  in  the  foregoing  sections :  ^  ^'  If  the 
indictment  allege  that  the  defendant  received  chattels,  the  arti- 
cles described,  or  some  part  of  them,  must  be  proved  as  in 
larceny  ;  but,  if  the  receipt  of  ^  money '  be  alleged,  the  prose- 
cutor may  give  in  evidence  the  receipt  of  any  species  of  coin 
or  valuable  security,  or  a  receipt  of  any  amount,  although  the 
particular  species  of  coin  or  valuable  security,  of  which  such 
amount  was  composed,  shall  not  be  proved.  7  &  8  Geo.  4, 
c.  29,  §  48.  A  variance  between  the  indictment  and  the  evi- 
dence, as  to  the  amount  received,  is  immaterial.^  It  must 
appear  that  the  defendant  received  the  money,  &c.,  for,  or  in 
the  name  of,  or  on  account  of,  his  master." 

§  336.  Continued.  —  "Lastly,^  prove  that  the  defendant  em- 
bezzled the  money,  <&c.,  so  received,  or  some  part  of  it.  The 
usual  presumptive  evidence  of  this  fact  is,  that  the  defendant 
never  accounted  with  his  master  for  the  money,  <&c.,  so  received 
by  him,  or  denied  his  liaving  received  it.  The  prosecutor  gave 
to  his  housekeeper,  the  defendant,  a  sum  of  money  to  pay  to 
the  overseer ;  and,  upon  an  indictment  for  embezzling  the  sum, 
the  overseer  proved  that  he  never  had  received  that  or  any 
other  sum  from  the  defendant ;  but  it  was  holden  that  the  non- 
payment of  the  money  to  the  overseer  did  not  prove  an  actual 
embezzlement,  but  merely  a  non-application  of  the  money  as 

»  Rex  V.  Crighton,  Russ.  &  Ry.  62.  <  Archb.  Crim.  PL  &  Er.  10th  Lond. 

s  Rex  V.  Beacail,  1  Car.  &  P.  454.  ed.  278,  279. 

'  Rex  r.  Booty  man,  5  Car.  &  P.  800;        ^  Rex  v.  Carson,  Russ.  &  Ry.  308. 
Bex  V.  Hodgson,  8  Car.  &  P.  422.  «  Archb.  Crim.  PI.  &  Ev.  10th  Lond. 
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directed.^  So,  where  the  prisoner  charged  himself  in  his  mas* 
ter's  book  with  money  received  by  him,  but  did  not  pay  it  over 
to  the  master,  Yaughan,  B.  held  that  an  embezzlement  was  not 
proved.^  And  if,  instead  of  denying  the  appropriation  of  the 
money,  the  party  in  rendering  his  account  admits  it,  alleging  a 
right  in  himself,  however  unfounded,  or  setting  up  an  excuse, 
however  frivolous,  he  cannot  be  convicted  of  embezzlement, 
which  implies  secrecy  and  concealment ;  ^  even  though  he  after- 
wards abscond  and  do  not  pay  over  the  money .^  So,  also,  the 
mere  proof  of  the  receipt  of  the  money  by  the  defendant,  and 
his  not  having  entered  it  in  his  books,  without  some  evidence 
to  show  that  he  has  denied  the  receipt  of  it,  or  the  like,  is  not 
sufficient  to  convict.^ 

§  337.  Continaed.  — "  But  where  it  is  the  servant's  duty  to 
account  for  and  pay  over  the  moneys  received  by  him  at  stated 
times,  his  not  doing  so  wilfully  is  an  embezzlement,  although 
he  do  not  actually  deny  the  receipt  of  them.*  Where  the  de- 
fendant received  payment  of  a  debt  from  one  of  his  master's 
customers  in  Bank  of  England  notes,  but  accounted  with  his 
master  for  6/.  less  than  he  received ;  and  afterwards  delivered 
Bome  Bank  of  England  notes  to  his  master  upon  another  acr- 
count ;  it  being  argued  for  the  defendant  that  these  must  be 
presumed  to  be  the  same  bank-notes  which  were  .received  from 
the  customer,  and,  being  actually  delivered  to  the  master,  could 
not  be  said  to  be  embezzled ;  Bailey,  J.  ruled,  that  these  notes, 
to  the  amount  of  6/.,  must  be  deemed  to  have  been  embezzled 
within  the  meaning  of  the  act,  the  moment  the  defendant  ac- 
counted for  61.  less  than  he  received,  and  that  his  afterwards 
paying  these  identical  notes  to  his  master  in  another  account 
made  no  difference ;  which  decision  was  afterwards  confirmed 
by  the  judges.^  The  difficulty  in  this  case,  and  in  that  of  Rex 
V.  Hebb,®  which  arose  from  the  necessity  of  proving  the  embez- 
zlement of  some  specific  note  or  coin,  is  removed  by  the  recent 
statute.  If  the  embezzlement  be  alleged  to  be  of  money,  with- 
out specifying  any  particular  coin  or  valuable  security,  such 

1  Rex  V,  Smith,  Hubs.  &  By.  267.  *  Reg.  i;.  Jackson,  1  Car.  &  K.  884. 

s  Rex  V.  Hodgson,  8  Car.  &  P.  422.  '^  Rex  v.  HaU,  8  Stark.  67,  Rnss.  & 

*  Reg.  V.  Norman,  Car.  &  M.  601.  Ry.  468. 

*  Reg.  9.  Creed,  1  Car.  &  K.  68.  ^  Rex  v.  Hebb,  2  Rnss.  Crimes,  Ist 

*  Rex  V,  Jones,  7  Car.  ft  P.  888.  ed.  1244. 
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allegation,  so  far  as  regards  the  description  of  the  property, 
will  be  sustained,  if  the  offender  shall  be  proved  to  have  em- 
bezzled any  amount,  althougli  the  particular  species  of  coin  or 
valuable  security  of  which  such  amount  was  composed  shall 
not  be  proved ;  or  if  he  shall  be  proved  to  have  embezzled  any 
piece  of  coin  or  valuable  security,  or  any  portion  of  the  value 
thereof,  although  such  piece  of  coin  or  valuable  security  may 
have  been  delivered  to  him  in  order  that  some  part  of  the  value 
thereof  should  be  returned  to  the  party  delivering  the  same, 
and  such  part  shall  have  been  returned  accordingly.  7  &  8  Geo. 
4,  c.  29,  §  48,  In  Rex  v.  Grove,^  a  majority  of  the  judges  are 
reported  to  have  held,  that,  since  this  statute,  an  indictment 
for  embezzlement  might  be  supported  by  proof  of  a  general 
deficiency  of  moneys  that  ought  to  be  forthcoming,  without 
showing  any  particular  sum  received  and  not  accounted  for. 
But  see  Beg.  v.  Lloyd  Jones,^  where  it  was  stated  that  the  de- 
cision in  Bex  v.  Grove  proceeded  upon  the  peculiar  facts  of  that 
case,  and  not  upon  any  such  general  principle."  ^ 

§  338.  EmbezBlement    by    Bankers,   and    the   Like.  —  It  was 

enacted  by  Stat.  7  &  8  Geo.  4,  c.  29,  §  49,  "  That,  if  any 
money,  or  security  for  the  payment  of  money,  shall  be  intrusted 
to  any  banker,  merchant,  broker,  attorney,  or  other  agent, 
with  any  dire«tion  in  writing  to  apply  such  money  or  any  part 
thereof,  or  the  proceeds  or  any  part  of  the  proceeds  of  such 
security,  for  any  purpose  specified  in  such  direction,  and  he 
shall,  in  violation  of  good  faith,  and  contrary  to  the  purpose  so 
specified,  in  anywise  convert  to  his  own  use  or  benefit  such 
money,  security,  or  proceeds,  or  any  part  thereof,  respectively, 
every  such  offender  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall,  &c. ;  and,  if  any  chattel,  or  valu- 
able security,  or  any  power  of  attorney  for  the  sale  or  transfer 
of  any  share  or  interest  in  any  public  stock  or  fund,  whether 
of  this  kingdom,  or  of  Great  Britain,  or  of  Ireland,  or  of  any 
foreign  State,  or  in  any  fund  of  any  body  corporate,  company, 
or  society,  shall  be  intrusted  to  any  banker,  merchant,  broker, 
attorney,  or  other  agent,  for  safe  custody  or  for  any  special 

^  Rex  V.  Grove,  1  Moody,  447,  7       '  See,  also,  Reg.  v.  Chapman,  1  Car. 
Car.  &  P.  686.  &  K.  119. 

s  Reg.  V.  Jones,  8  Car.  &  P.  288. 
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purpose,  without  any  authority  to  sell,  negotiate,  transfer,  or 
pledge,  and  he  shall,  in  violation  of  good  faith,  and  contrary  to 
the  object  or  purpose  for  which  such  chattel,  security,  or  power 
of  attorney  shall  have  been  intrusted  to  him,  sell,  negotiate, 
transfer,  pledge,  or  in  any  manner  convert  to  his  own  use  or 
benefit  such  chattel  or  security,  or  proceeds  of  the  same,  or 
any  part  thereof,  or  the  share  or  interest  in  the  stock  or  fund 
to  which  such  power  of  attorney  shall  relate,  or  any  part 
thereof,  every  such  offender  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall,"  &c. 

§  339.  Form  of  Indictment  —  Upon  this  Statute,  Archbold 
furnishes  the  following  form  of  indictment  against  bankers, 
&c.,  for  embezzling  money  lodged  with  them  for  speci&c 
purposes :  — 

"  That,  on  the  third  day  of  Augast,  in  the  ninth  year  of  the  reign  of  our  sot- 
ereign  lady  Victoria,  at  the  parish  of  B,  in  the  county  of  M,  J.  N.  did  intrust 
J.  S.,  the  said  J.  S.  then  and  there  heing  a  hanker  and  agent  ['  hanker,  mer- 
chant, broker,  attorney,  or  other  agent '],  with  a  certain  large  sum  of  money 
['money,  or  the  security  for  the  payment  of  money '],  to  wit,  the  sum  of  one 
hundred  pounds,  with  a  direction  to  the  said  J.  S.,  in  writing,  to  apply  the  said  sum 
of  money  ['  such  money  or  any  part  thereof,  or  the  proceeds,  or  any  part  of  the 
proceeds  of  such  security  ']  for  a  certain  purpose  then  and  there  specified  in  the 
said  direction  ['  any  purpose  specified  in  such  direction '] ;  and  that  the  said  J.  S., 
late  of  the  parish  aforesaid,  in  the  county  aforesaid,  hanker  and  agent  as  afore- 
said, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  in  violation  of  good  fidth,  and  contrary  to  the  purpose 
so  as  aforesaid  specified,  unlawfully  did  convert  to  his  own  use  and  benefit 
['  own  use  or  benefit ']  the  said  sum  of  money  ['  such  money,  security,  or  pro- 
ceeds, or  any  part  thereof  respectively '],  so  to  him  intrusted  as  aforesaid ; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  queen,  her  crown,  and  dignity."  ^ 

§  340.  Further  as  tx>  the  Form.  —  And  the  author  observes : 
^^  In  the  case  of  a  security  for  money,  the  indictment  must 
allege  a  written  direction  as  to  the  application  of  the  pro- 
ceeds." * 

§  341.  BngliBh  Views   as  to  the  Evidence  under  this  Form.  — 

As  to  the  evidence,  we  have  the  following :  '^  Prove  that  the 
defendant  was  a  banker,  agent,  d;c.,  as  stated  in  the  indict- 
ment—  that  the  money,  <&c.,  was  intrusted  to  him  —  that  direc- 
tions in  writing  were  given  for  the  application  of  the  money^ 

1  Archb.  Crim.  Fl.  ft  £t.  10th  Lond.       >  Bex   v.   Golde,   2  Moody   ft   B. 
ed.  2S8.  426. 
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&(}. ;  this  must  be  proved  by  the  production  of  the  directions, 
or  by  secondary  evidence  after  notice  to  produce  the  original ; 
and,  lastly,  prove  that  the  defendant,  instead  of  applying  the 
money,  <&c.,  as  directed,  converted  it  to  his  own  use  and  benefit. 
If  the  particular  purpose  be  stated  in  the  indictment,  the  evi- 
dence must  correspond  with  the  allegation.  An  allegation  of 
a  specific  direction,  to  invest  the  proceeds  of  valuable  securities 
in  the  funds,  is  not  supported  by  evidence  of  a  direction  to 
invest  in  funds  in  the  event  of  any  unexpected  accident 
occurring."  ^ 

§  342.  Another  Form.  —  The  following  is  the  form  of  indict- 
ment which  Archbold  furnishes,  where  the  embezzlement  is  of 
goods,  <&c.,  lodged  with  the  banker,  <&c.,  for  safe  keeping.  It  is 
drawn,  like  the  last,  on  the  foregoing  statute  :  — 

Commencing  as  in  the  last  precedent,  proceed:  "J.  N.  did  intrust  to  J.  S.,  for 
safe  custody  ['  for  safe  custody,  or  for  any  special  purpose  '],  the  said  J.  S.  then 
and  there  heing  a  banker  and  agent  [*  banker,  merchant,  broker,  attorney,  or 
other  agent'],  a  promissory  note  ['any  chattel  or  valuable  security,  or  any  power 
of  attorney  for  the  sale  or  transfer  of  any  share  or  interest  in  any  public  stock  or 
fund,  whether  of  this  kingdom,  or  of  Great  Britain,  or  of  Ireland,  or  of  any  for- 
eign State,  or  in.  any  fund  of  any  body  corporate,  company,  or  society ']  of  one 
J.  P.  for  the  payment  of  twenty  pounds,  without  any  authority  to  him  the  said 
J.  S.  to  sell,  negotiate,  transfer,  or  pledge  the  said  promissory  note ;  and  that 
the  said  J.  S.,  late  of  the  parish  aforesaid,  in  the  county  aforesaid,  banker  and 
agent  as  aforesaid,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  in  violation  of  good  faith,  and  contrary  to  the  object  and  pur- 
pose for  which  such  promissory  note  was  intrusted  to  him  as  aforesaid,  unlaw- 
fully did  negotiate  and  convert  to  his  own  use  and  benefit  [*  sell,  negotiate, 
transfer,  pledge,  or  in  any  manner  convert  to  his  own  use  or  benefit ']  the  said 
promissory  note  ['  such  chattel  or  security,  or  the  proceeds  of  the  same,  or  any 
part  thereof,  or  the  share  or  interest  in  the  stock  or  fund  to  which  such  power  of 
attorney  shall  relate,  or  any  part  thereof] ;  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the  queen,  her 
crown,  and  dignity."  ^ 

§  343.  Embezzlement  by  Faotx>rB.  —  Archbold  furnishes  the 
following  form  of  the  indictment,  drawn  upon  Stat.  5  &  6  Yict. 
c.  34,  §  6,  which  it  is  not  necessary  to  insert  here  :  — 

"  That  on,  &c.,  at,  &c.,  J.  N.  did  intrust  to  J.  S.,  the  said  J.  S.  then  and  there 
being  an  agent  of  him  the  said  J.  N.,  ten  bales  of  cotton,  of  the  value  of  fifty 
pounds  ['  intrusted  with  the  possession  of  goods,  or  of  the  documents  of  tide  to 
goods '] ;  and  that  the  said  J.  S.,  late  of  the  parish  aforesaid,  in  the  county  afore- 

.    1  Bex  V,  White,  4  Car.  &  P.  46  >  Archb.  Crim.  PI.  &  Ev.  10th  Lend. 

ed.  284,  286. 
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said,  agent  as  aforesaid,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  contrary  to  and  without  the  authority  of  the  said  J.  N.,  for 
hia  own  benefit,  and  in  riolation  of  good  fiiith,  unlawAilly  did  make  a  deposit  of 
the  said  ten  bales  of  cotton  with  one  J.  P.,  as  and  by  way  of  a  pledge,  lien,  and 
security  for  a  certain  sum  of  money,  to  wit,  the  sum  of  fifty  pounds,  then 
•dranoed  by  the  said  J.  P.  to  him  the  said  J.  S. :  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the  queen, 
her  crown,  and  dignity."  ^ 


CHAPTER  XXII. 

EUBBACEBT.' 

§  344.  Seldom  indloted — Ought  to  be.  —  This  is  an  offence 
which  is  seldom,  if  ever,  in  practice,  made  the  groand  for  an 
indictment.  There  are  many  instances,  however,  in  which  in- 
dictments for  the  offence  ought  to  be  found  by  grand  juries, 
unless  the  statute  law  of  the  State  has  some  provision  which 
may  be  resorted  to  instead  of  the  common  law. 

§  345.  Few  Forms  in  the  Books.  —  In  Tremaine's  Pleas  of 
the  Crown  we  have  a  form  of  the  indictment.  The  late  Daniel 
Davis,  Solicitor-General  of  Massachusetts,  adapted  it  to  the 
practice  of  his  own  State,  according  to  his  understanding  of 
the  law,  and  published  it  in  his  book  of  Precedents.  He  said 
of  it :  "  It  is  the  only  one  to  be  met  with,  either  in  that  collec- 
tion, or  in  Coke's  Entries,  Stark.  Crim.  PL,  Cro.  C.  C,  or  Cro. 
C.  A.  There  are  two  other  precedents  in  an  ancient  book,  con- 
taining precedents  of  indictments,  informations,  d;c.,  entitled 
Officium  Clerici  PacisJ^  ^ 

§  346.  Form  of  Indictment — This  precedent  has  been  copied, 
by  Train  &  Heard,  and  by  Wharton,  from  Davis's  form.^  It  is 
accessible  in  these  several  books ;  but,  as  Mr.  Davis  departed 
considerably  from  the  original,  it  is  deemed  best  to  give  it  here 
as  it  stands  in  Tremaine :  — 

1  Archb.  Crim.  PI.  ft  Et.  10th  Lond.  *  Davis  Freced.  118  and  note. 

ed.286.  «  Train  ft  Heard  Preced.  198 ;  Whart 

*  For  the  Uw  relating  to  this  offence,  Preced.  2d  ed.  pL  1022. 
aee  Crim.  Law,  II.  {  871  et  seq. 
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"That  Anthony  Brooks,  of  the  parish,  &c.,  on  the  daj  and  year,  Slc.,  then 
knowing  that  a  certain  juxy  of  the  said  cpanty  of  W.  was  impanelled  and  re- 
turned to  try  the  said  issuei  joined  in  the  court  of  the  said  lord  the  king  of  the 
common  bench,  at  Westminster,  in  the  county  of  Middlesex,  between  P.  S.  plain- 
tiff, and  R.  F.  defendant,  in  a  plea  of  trespass  upon  the  case ;  and  then  knowing 

that  a  trial  was  to  be  had  upon  the  said  issue,  on  the  said day  of—,  and 

in  the  year  aforesaid,  before,  &c.,  then  justices  of  the  said  lord  the  king,  assigned 
to  take  assizes  for  the  county  of  Worcester  aforesaid ;  the  said  Anthony  Brooks, 
then  being  a  common  embracer  of  jurors,  and  devising  and  wickedly  and  unlaw- 
fully intending  to  hinder  the  due  and  lawful  trial  of  the  said  issue  by  the  jurors 
aforesaid  impanelled  and  returned  to  try  the  said  issue,  on  the  said  day  and  year, 
&c.,  at,  &c.,  in  the  county,  &c.,  unlawfully,  wickedly,  and  ui^ustly,  on  behalf  of 
the  said  R.  F.,  defendant  in  the  said  cause,  did  solicit  and  persuade  one  B.  S., 
of,  &c.,  one  of  the  jurors  of  the  said  jury  impanelled  and  returned  for  the  trial  of 
the  said  issue,  at  the  trial  aforesaid  upon  the  jury  aforesaid  to  appear  and  attend 
in  favor  of  the  said  R.  F.  (the  said  Anthony  Brooks  then  well  knowing  that  the 
said  B.  S.  was  one  of  the  jurors  returned  and  impanelled  to  try  the  said  issue) ; 
and  then  and  there  did  say  and  utter  to  the  said  B.  S.,  one  of  the  jurors  aforesaid, 
divers  words  and  discourses  by  way  of  commendation,  on  behalf  of  the  said  R.  F., 
the  defendant,  and  then  and  there  did  say  and  utter  to  the  said  B*  S.  divers 
words  and  discourses  by  way  of  dispraise  of  the  said  P.  S.,  the  plaintiff;  and  that 
the  said  Anthony  Brooks  then  and  there  unlawfully  and  corruptly  did  move  and 
desire  the  said  B.  S.  to  solicit  and  persuade  the  otiier  jurors,  impanelled  and  re- 
turned to  try  the  said  issue,  to  give  a  verdict  for  the  said  R.  F.,  the  defendant  in 
the  said  cause.  And  that  the  jurors  of  the  said  jury,  sworn  for  the  trial  of  the 
said  issue,  by  reason  of  the  speaking  of  the  said  words  and  discourses  by  way  of 
commendation  on  the  behalf  of  the  said  R.  F.,  the  defendant,  did  give  their  ver- 
dict for  the  said  R.  F.,  the  defendant ;  in  great  contempt  of  the  said  lord  the 
king  and  of  his  laws,  to  the  manifest  perversion  and  destruction  of  justice,  to  the 
great  damage  and  injury  of  the  said  P.  S.,  to  the  evil  example,  &c.,  and  against 
the  peace,  &c/'  ^ 

§347.  Attempt  —  Unneoeasary  Allegation.  —  Mr.  Davis  ob- 
serves: ^'The  last  allegation  in  this  precedent,  namely,  that 
the  jury  gave  their  verdict  for  defendant. by  reason  of  the  so- 
licitation, &c.,  is  not  necessary.  The  crime  is  complete  by  the 
attempt,  whether  it  succeed  or  not."  ^ 

1  Rex  V.  Brooks,  1  Trem.  P.  C.  176.    thorities  there  quoted.    And  see.  Crim. 
s  Davis  Preced.  114,  referring  to  1    Law,  U.  §  871. 
Hawk.  P.  C.  c.  86,  §  1  &  2,  and  the  au- 
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CHAPTER    XXm. . 

ENGROSSING.^ 

§  348.  Forms  of  Indictment  —  This  offence,  with  the  offences 
of  forestalling  and  regrating,  was  so  fully  discussed '  in  the 
work  on  the  Criminal  Law  as  to  leave  but  little  for  the  pres- 
ent connection.  The  following  are  forms  of  the  indictment  as 
given  by  Chitty :  — 

"  That  A,  Ute  of,  &c.,  on,  &c.,  at,  &c.,  aforesaid,  did  engross  and  get  into  his 
hands,  by  buying  of  and  from  divers  persons  to  the  jurors  unknown,  a  large  quan- 
tity, to  wit,  four  thousand  quarters,  of  wheat,  with  intent  to  sell  the  same  again 
for  lucre,  gain  and  profit  [or,  at  an  unreasonable  profit],  to  the  evil  example,  &c., 
and  against  the  peace,"  &c. 

Again  :  "  That  A,  late  of,  &c.,  on,  &c.,  at,  &c.,  did  unlawfully  engross  and  get 
into  his  hands,  by  buying  of  and  from  one  S,  fifty  quarters  of  wheat,  to  the  intent 
to  sell  the  same  again  at  an  unreasonable  profit,  to  the  evil  example,.  &c.,  and 
mgaiost  the  peace,"  &c.' 

§  349.  Quantity  to  be  stated.  —  The  indictment  must  state 
the  quantity  of  each  article  engrossed.^  To  say,  simply,  that 
it  was  a  great  quantity,  is  ill.^ 

§  350.  Whether  these  Forms  Good — Observations. — The  read- 
er must  not  take  it  for  granted  that  an  indictment  in  one  of 
the  forms  above  given  would  be  held  good  by  the  courts  in  our 
own  country.  The  law  and  the  allegation  must  correspond. 
Let  the  prosecuting  officer  consider  what  is  the  nature  of  the 
oflTence,  with  its  limits,  in  his  own  State,  then  draw  the  indict- 
ment accordingly,  using  the  above  forms  merely  as  suggestive. 


ESCAPE.    See  tit  Pbisok  Brbach,  &c. 

1  Tor  the  law  relating  to  the  offences  '  Rex  v.  Gilbert,  1  East,  588 ;  Anonj- 

of  forestalling,  regrating,  and  engross-  mous,  Cro.  Car.  8S0,  881. 

JDg,  see  Crim.  Law,  I.  §  961  et  seq.  *  Rex  v.  Foster,  1  Ld.  Raym.  476. 

For  forms  of  the  indictment,  see  2  Chit.  And  see    Reg.    v.    Mackarty,  2  Ld. 

Crim.  Law,  682  et  seq.  Raym.   1179,   1181;    Rex  v.  Whider, 

<  2  Chit  Crim.  Law,  584,  685.  2  Bulst.  817 ;  Rex  v.  Lesingham,  1  Ler. 

299;  Rex  v.  Wright,  12  Mod.  47. 
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G  H  A  P  T  E  R     XXIV. 

EXPOSURE  OF  PERSON.^ 

§  351.  Form  of  Indictment  —  The  form  of  the  indictment  for 
this  offence,  as  given  by  Arcbbold,  is  the  following :  — 

"  That  J.  S.,  late  of  the  parish  of  B,  in  the  county  of  M,  laborer,  being  a 
scandalous  and  eril-disposed  person,  and  derising,  contriving,  and  intending 
the  morals  of  divers  liege  subjects  of  our  lady  the  queen  to  debauch  and  cor- 
rupt, on  the  third  day  of  August,  in  the  ninth  year  of  the  reign  of  our  sovereign 
lady  Victoria,  at  the  parish  aforesaid,  in  the  county  aforesaid,  on  a  certain 
public  and  common  highway  t^ere  situate,  in  the  presence  of  divers  liege 
subjects  of  our  said  lady  the  queen  then  and  there  being,  and  within  sight 
and  view  of  divers  other  liege  subjects  through  and  on  the  said  highway  then 
and  there  passing  and  repassing,  unlawfully,  wickedly,  and  scandalously  did 
expose  to  the  view  of  the  said  persons  so  present,  and  so  passing  and  repassing 
as  aforesaid,  the  body  and  person  of  him  the  said  J.  S.  naked  and  uncovered, 
for  a  long  space  of  time,  to  wit,  for  the  space  of  one  hour ;  to  the  great  scandal 
of  the  said  liege  subjects  of  our  said  lady  the  queen,  to  the  manifest  corruption 
of  their  morals,  in  contempt  of  our  said  lady  the  queen  and  her  laws,  to  the 
evil  example  of  all  others  in  the  like  case  oflfending,  and  against  the  peace  of 
our  lady  the  queen,  her  crown,  and  dignity."  > 

§  352.  Observatioiis  on  the  Form  —  Another  Form.  —  Those 
who  consult  the  work  on  the  Criminal  Law  will  see,  that  there 
are  some  slight  differences  of  judicial  opinion  respecting  the 
common-law  limits  of  this  offence ;  though,  in  the  main,  the 
doctrine  of  the  courts  is  the  same  in  one  State  as  in  another. 
But  these  differences  are  such  as  may,  perhaps,  lead  to  the  re- 
jection, in  some  States,  of  a  form  which  would  be  held  good 
in  others.  In  North  Carolina  it  was  adjudged  to  be  unneces- 
sary for  the  indictment  to  aver,  that  the  exposure  was  seen  by 
any  person,  provided  it  is  alleged  to  have  been  exhibited  to 
public  view  in  ei  public  place.  And  the  following  form  was 
deemed  to  be  adequate  :  — 

"  That  Solomon  Roper,  late  of  said  county,  on  the  first  day  of  September, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-three,  with 
force  and  arms,  in  said  county,  being  an  evil-disposed  person,  and  contriving 
and  intending  to  debauch  and  corrupt  the  morals  of  the  citizens  of  said  county, 

1  For  the  law  of  this  offence,  see  >  Archb.  Grim.  PI.  &  Ev»  10th  Lond. 
Crim.  Law,  I.  §  lOGO  et  seq.  ed.  655. 
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on  a  oerUin  public  highway  in  said  county  did  indecently  and  scandalously 
expose  to  public  view  the  private  parts  of  him  the  said  Roper ;  to  the  evil  and 
pernicious  example  of  all  others  in  like  case  ofiending,  and  against  the  peace 
and  dignity  of  the  State."  ^ 

§  353.  "  To  the  Common  Nuisanoe."  —  Although  this  offence 

belongs,  in  some  degree,  to  a  class  of  offences  called  nuisances, 
the  foregoing  forms  do  not  conclude  ^^  to  the  common  nuisance," 
&c. ;  and  such  conclusion  has  been  held,  in  Massachusetts,  not 
to  be  necessary.^  And  this  would  seem  pretty  plainly  to  be  the 
better  doctrine. 

§  354.  Indictment  on  Statute.  —  Sometimes  the  indictment 
is  to  be  drawn  upon  a  statute.  And  in  Missouri  the  following 
was  held  to  be  sufficient:  ^^  That  John  Gardner,  of,  £c.,  on, 
&c.,  at,  ^bc,  was  then  and  there  guilty  of  an  open  and  no- 
torious act  of  public  indecency,  grossly  scandalous,  by  then 
and  there  exhibiting  and  exposing  his  private  parts  in  presence 
of  a  male  and  female,  at  the  county  of  Polk  aforesaid,  against," 
&c.  Said  Richardson,  J. :  *'  The  indictment  not  only  charged 
the  defendant  generally,  in  the  words  of  the  statute,  with  being 
*  guilty  of  an  open  and  notorious  act  of  public  indecency,  grossly 
scandalous,'  but  specified,  with  sufficient  certainty,  the  act  that 
constituted  the  offence."  ^ 

§  355.  Another  Indictment  on  Statute.  —  In  Arkansas  there 
is  a  statute  in  the  following  terms :  ''  Every  person  who  shall 
appear  in  public  places  naked,  or  partly  so,  with  the  intent  of 
making  a  public  exhibition  of  his  nudity,  or  who  shall  make 
any  obscene  exhibition  of  his  person,  shall  be  deemed  guilty 
of  a  misdemeanor."  This  statute  creates,  in  its  separate 
clauses,  two  distinct  offences.  Under  the  first  clause,  it  has 
been  held  sufficient  to  allege,  ^^  that  A,  <&c.,  on,  &c.,  at,  <&c., 
unlawfully  did  appear  in  a  certain  public  place,  partly  naked, 

^  The  State  v.  Roper,  1  Dev.  &  Bat  debauch  and  corrupt,  at  a  time  and 
20S.  Compare  this  case  with  Reg.  v.  place  named,  in  a  certain  public  build- 
Webb,  1  Den.  C.  C.  838,  2  Car.  &  K.  ing  there  situate,  in  the  presence  of 
938,  S  Cox  C.  C.  188 ;  Reg.  v.  Elliot,  divers  citizens,  &c.,  unlawfully,  scanda- 
1  Leigh  AC.  103 ;  The  State  r.  Rose,  lously,  and  wantonly  did  expose  to  the 
82  Misso.  560.  view  of  said  persons  present,  &c.,  his 

s  Commonwealtli  v.  Hajnes,  2  Gray,  body,  &c.,  sufficiently  alleges   the  in- 

72.  According  to  this  case,  also,  an  tent  with  which  the  act  was  committed, 
indictment  for  indecent  exposure,  which       '  The  State  v.  Gardner,  28  Misso. 

alleges  tliat  the  defendant,  devising  and  90.    And  see  The  State  i^.  Rose,  82 

Intending  the  morals  of  the  people  to  Misso.  560. 
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with  the  intent  of  making  a  public  exhibition  of  her  nudity, 
contrary  to  the  form  of  the  statute,  &c.,  and  against  the  peace 
and  dignity  of  the  State."  Under  the  second  clause,  a  count 
was  held  to  be  sufficient  which  charged,  ^^  that  A,  &c.j  &c., 
unlawfully  did  make  an  obscene  exhibition  of  her  person,  con- 
trary," <fcc.^ 

§  356.  Conoluaion. — T'urther  views,  which  will  be  found 
important  in  relation  both  to  the  indictment  and  the  evidence, 
particularly  where  the  proceedings  are  under  the  common  law, 
will  be  seen  on  consulting  the  work  on  the  Criminal  Law.^ 


CHAPTER  XXV. 

EXTORTION.' 

§  357.  Form  of  Indictment  —  The  following  is  the  form  of 
the  indictment  against  a  constable  for  extortion,  as  given  by 
Archbold :  — 

"  That  J.  S.,  late  of  the  parish  of  B,  in  the  county  of  M,  baker,  on,  &c.,  then 
being  one  of  the  constables  of  the  said  parish,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  did, take  and  arrest  one  J.  N.,  by  color  of  a  certain  warrant, 
commonly  called  a  bench  warrant,  which  he  the  said  J.  S.  then  and  there 
alleged  to  be  in  his  possession ;  and  that  the  said  J.  S.  afterwards,  and  whilst 
the  said  J.  N.  so  remained  in  his  custody  as  aforesaid,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully, 
corruptly,  deceitfully,  extorsively,  and  by  color  of  his  said  office,  did  extort, 
receive,  and  take  of  and  from  the  said  J.  N.  the  sum  of  five  shillings,  as  and  for 
a  fee  due  to  him  the  said  J.  S.  as  such  constable  as  aforesaid,  for  the  obtaining 
and  discharging  of  the  said  warrant,  as  he  the  said  J.  S.  then  and  there  alleged  ; 
whereas,  in  truth  and  in  fact,  no  fee  whatever  was  then  due  from  the  said  J.  N. 
to  the  said  J.  S.,  as  such  constable  as  aforesaid  in  that  behalf;  in  contempt  of  our 
said  lady  the  queen  and  her  laws,  to  the  evil  and  pernicious  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  lady  the  queen, 
her  crown,  and  dignity."  < 

§  358.  "  Extort "  —  "  Color  of  Office"  —  Nothing  Due  —  Too 
muoh  taken.  —  The  technical  words  to  be  employed  in  this 

1  The  State  v.  Hazle,  20  Ark.  166.  Crim.  Law,  298  et  seq. ;  Train  &  Heard 

s  Crim.  Law,  I.  §  1060  et  seq.  Preced.  208 ;  Whart.  Preced.  2d  ed.  pi. 

*  For  the  law  relating  to  this  ofilence,  902  et  seq. 

see  Crim.  Law,  II.  §  876  et  seq.    For  «  Archb.  Crim.  PI.  &  Et.  10th  Lond. 

forms  of  the  indictment,  see  2  Chit.  ed.  581. 
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indictment  are  "  extort/*  and  "  by  color  of  his  office  "  ;  and 
these  are  necessary  where  the  offence  is  at  common  law.^ 
Moreover,  if  the  case  was  one  in  which  nothing  was  due  to 
the  officer,  there  must  be  an  averment  that  nothing  was  due ; 
while,  if  there  was  something  due,  but  the  officer  took  too 
much,  the  indictment  should  state  what  was  due,  and  how 
much  he  demanded  and  received.^  Thus,  where  the  allegation 
was,  that  the  defendant,  ^^  by  color  of  his  office,  unlawfully 
and  unjustly  did  demand,  extort,  receive,  and  take  of  and 
from  one  Ezekiel  Ross,  <&c.,  the  sum  of  two  dollars  and  sev- 
enty-five cents,  for  and  as  his  fees  in  part  on  an  execution," 
which  the  indictment  proceeded  to  describe,  it  was  held  to  be 
ill ;  because  '^  the  indictment  did  not  state  that  nothing  was 
due  to  the  officer,  or  what  was  due,  and  what  he  took  beyond 
bis  lawful  fees."  ^ 

§  359.  What  Suffident — Where  the  indictment  charged,  that 
the  defendant,  as  constable,  travelled  four  miles  to  serve  an 
execution,  for  which  travel  he  was  entitled  as  mileage  to  six- 
teen cents ;  that,  corruptly,  &C.,  he  extorted  thirty-two  cents 
for  said  mileage,  whereas  but  sixteen  cents  were  due,  £c. ;  it 
was  held  to  be  good.^ 

§  360.  Taking   more  than  Due  —  Ezeoation  —  Hovr  alle£;e  — 

Prove. — If  the  offence  charged  is,  that  the  defendant  took  more 
tlian  was  due  on  an  execution,  the  indictment  should  set  out 
the  recital  in  the  execution  showing  the  judgment  on  which  it 
was  issued ;  and  the  names  of  the  parties  to  the  execution 
should  appear.  "  These  averments,"  said  Dewey,  J.  "  were 
necessary  in  order  to  enable  the  party  accused  to  defend  him- 
self against  a  second  prosecution  for  the  same  offence."  Such 
matter,  being  descriptive,  must  be  proved  as  laid.  Thus,  an 
execution  for  $110.43  is  not  admissible  in  evidence  to  support 
an  indictment  for  extortion,  charging  a  constable  with  having 
collected  more  than  was  due  on  an  execution  for  $64.^ 

§  361.  AUege   Sum  taken  —  How  —  Proo£  —  But   the   sum 

which  the  defendant  is  charged  with  having  extorted  is  not,  in 

1  Train  &  Heard  Freced.  208 ;  Peo-  '  Halsey  v.  The  State,  1  Southard, 

pie  o.  Whaley,  6  Cow.  661.     And  lee  824. 

Beg. «.  Tiddeman,  4  Cox  C.  C.  887, 889.  *  Emory  v.  The  State,  6  Blackf.  106. 

s  The  State  v.  Coggswell,  8  Blackf.  »  Seany  v.  The  Stote,  6  Blackf.  408, 

64;  Beg.  V.  Tracy,  6  Mod.  80.  404. 
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this  sense,  descriptive ;  and,  though  a  sum  must  be  mentioned, 
it  need  not  be  proved  as  laid.  Thus,  if  the  indictment  is  for 
taking  twenty  shillings  extorsively,  and  the  proof  shows  the 
taking  of  one  shilling  only,  the  allegation  is  sustained.^ 

§  362.  Joint  —  Time  —  The  Pretence  —  Notbing  Due  —  Some- 
thing.—  In  Burn's  Justice,  tit.  Extortion,  the  doctrine  of  the 
.  indictment  is  stated  as  'follows :  '^  Several  defendants  may  be 
jointly  indicted  where  no  fee  was  due.^  The  time  of  the  offence 
must  be  alleged.^  ...  If  the  indictment  charge  that  the  de- 
fendant, as  bailiff  of  a  hundred,  under  color  of  office,  took  a 
sum  of  money,  without  showing  more  particularly  by  what  pre- 
tence it  was  taken,  it  will  be  good,  at  least  after  verdict ;  for 
perhaps  he  might  claim  it  generally  as  being  due  to  him  as 
bailiff,  in  which  case  the  demand  could  not  be  otherwise  stated.^ 
Where  nothing  at  all  was  due,  that  fact  ought  to  be  averred ; 
and,  where  any  thing  was  due,  the  sum  which  might  have  been 
lawfully  taken  must  be  expressed."  * 

§  363.  Ownership  of  Money  taken.  —  A  count  alleging  that 
the  money  taken  belonged  to  a  county,  which  is  mentioned  by 
name,  is  good,  where  the  fact  corresponds  with  this  allegation.^ 

§  364.  Under  statute  —  The  Intent — "Knowingly."  —  Under  a 

statute  making  punishable  an  officer  '^  who  knowingly  takes," 
^c,  the  offence  must  be  set  out  with  a  scienter.  If,  in  the  proofs, 
it  appears  that  the  whole  amount  taken  was  less  than  the  law 
allows,  though  some  items  were  overcharged,  this  will  be  a 
strong  circumstance  to  show  the  defendant's  honesty  of  pur- 
pose.^ 


FALSE  PRETENCES.     See  tit.  Chbats  akd  Falsb  Frbtbngm. 

1  Rex  V.  Bardett,  1  Ld.  Rajm.  148,  erallj,  "hj  color  of  his  office,"  without 

149.    To  the  like  effect,  see  Spence  v.  specifying  that  the  defendant  took  the 

Thompson,  11  Ala.  746 ;  Rex  v.  Gill-  money  as  fees,  or  to  his  own  use.    Peo- 

ham,  6  T.  R.  265,  267.  pie  v.  Whaley,  6  Cow.  661.    Compare, 

^  Reg.  V.  Atkinson,  2  Ld.   Raym.  with  this  case,  The  State  v.  Stotts,  5 

1248, 1  Salk.  882 ;  Lake's  Case,  8  Leon.  Blackf.  460.    And  see  Rex  v.  Robe,  2 

268;   Com.  Dig.  Extortion,.  C;  East  Stra.  d99;  Reg.  v.  Tracy,  6  Mod.  SO. 
India  Company  v.  Atkins,  1  Stra.  168,       «  8  Leon.  268 ;   Com.  Dig.  Extor- 

175,  Comyns,  847.  tion,  C. 

s  Rex  V.  Roberts,  4  Mod.  101, 108,       «  The  State  v,  Moore,  1  Ind.  548. 
Z  Salk.  198.  ''  Cleaveland  v.  The  State,  84  Ala. 

4  Rex  V.  Coyer,  1  Sid.  91.     In  an  254.     And  see  Spence  v,  Thompson, 

indictment,  extortion  may  be  laid  gen-  11  Ala.  746. 
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CPAPTEE  XXVI. 

FALSE    IMPRISONMENT.^ 

§  865.  Form  of  the  Indiotment — The  following  is  Archbold's 
form  of  the  indictment  for  assault  and  false  imprisonment  at 
the  common  law :  — 

"  That  J.  S.,  late  of,  &c.,  on,  &c.,  with  force  and  arms,'  at  the  parish  aforesaid,  in 
the  county  aforesaid,  in  and  upon  one  J.  N.,  in  the  peace  of  God  and  of  our  ladj 
the  queen  then  and  there  being,'  did  make  an  assault,  and  him  the  said  J.  N.  then 
and  there  did  beat,  wound,  and  ill  treat;  and  him  the  said  J.  N.  then  and  there 
unlawfully  and  injuriously,  and  against  the  will  of  the  said  J.  N.,  and  also  against 
the  Uws  of  this  realm,  and  without  any  legal  warrant,  authority,  or  reasonable 
or  justifiable  cause  whatsoever,  did  imprison,  and  detain  so  imprisoned  there  for 
a  long  space  of  time,  to  wit,  for  the  space  of  ten  hours  then  next  following,^  and 
other  wrongs  to  the  said  J.  N.  then  and  there  did ;  to  the  great  damage  of  the 
odd  J.  N.,  and  against  the  peace  of  our  lady  the  queen,  her  crown,  and  dignity."  * 

§  366.  AUesation  of  Assault — If  the  act  of  false  imprison- 
ment does  not  necessarily  include  an  assault,^  then,  undoubtedly, 
there  can  be  a  good  indictment  with  this  part  of  the  allegation 
omitted.  But,  in  practice,  it  will  be  prudent  to  retain  the  alle- 
gation in  all  cases,  as  probably  it  can  never  do  any  harm ;  being, 
when  unnecessary,  mere  surplusage. 

§  367.  Indictment  upon  Statute  —  Common  Lai^  —  Negative 
the  Authority.  —  A  statute  in  Texas  defines:  ^^ False  imprison- 
ment is  the  wilful  detention  of  another  against  his  consent, 
and  when  it  is  not  expressly  authorized  by  law."  And  it  is 
held,  that  an  indictment  upon  the  statute  must  negative  the 
authority.  The  reader  perceives  that  this  is  necessary  in  order 
to  cover  the  terms  of  the  statute ;  but,  the  judge  added, "  it 
was  so  at  common  law."  ^ 

1  For  the  law  relating  to  this  title  be  here  added,  if  such  be  the  fact,  the 

and  to  kidnapping,  see  Crim.  Law,  II.  words :  "  and  until  he  the  said  J.  N. 

§  766  et  seq.    Eor  forms  of  the  indict-  had  paid  to  the  said  J.  S.  the  sum  of 

ment,  see  8  Chit.  Crim.  Law,  885  et  five  pounds  and  fire  shillings,  of  the 

eeq. ;  Wbart  Preoed.  2d  ed.  pi.  198-  moneys  of  the  said  J.  N.  for  his  enlarge- 

208,  240,  241,  866.    And  see  post,  tit  ment." 

Kidnapping.  «  Archb.  Crim.  PL  &  Ey.  10th  Lond. 

3  Not  usually  necessary.  Post,  {  608.  ed.  470. 

s  Not  necessary.    Post,  §  604.  >  Crim.  Law,  II.  §  767. 

«  Archbold  recommends  that  there  ?  Bedfleld  v.  The  State,  24  Tezaa, 
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§  368.  The  Xhridenoe. — In  point  of  proof,  the  case  is  made 
oat  on  behalf  of  the  government  when  the  imprisonment  ap- 
pears ;  its  unlawfulness  being  presumed,  unless  the  contrary  is 
shown  by  the  defendant.^  In  a  case  of  conflicting  testimony,  it 
is  for  the  jury  to  say  whether  or  not  the  party  was  imprisoned.' 


CHAPTER  XXVII. 

FORCIBLE   ENTBT  AND  DETAINER.* 

869,  870.  Introduction. 

871-377.  Some  Old  Forms  and  the  Eyidence. 

878-888.  Other  Points,  &&,  of  the  Pleading  and  Eyidence. 

§  869.  CompUoatioiiB  of  the  Bnbjeot  —  The  subject  of  this 
chapter,  like  several  others  in  the  criminal  law,  presents  to  us 
a  complication  of  old  statutory'  English  law,  blended  with  tiie 
unrepealed  prior  common  law ;  while,  with  us,  it  is  clear  that 
a  part  of  this  old  statutory  law  is  common  law  in  our  courts, 
and  perhaps  a  part  is  not.  But  exactly  where  to  run  the  line 
between  what  is  to  be  deemed  as  having  been  received  in  this 
country,  and  what  as  having  been  rejected,  no  man  knows. 
Then,  with  us,  this  old  law,  which  our  ancestors  brought  over 
with  them  from  England,  has  been  modified  or  superseded  by 
statutes  in  perhaps  all  our  States,  yet  these  statutes  are  not 
precisely  alike  in  the  different  States.  Let  us,  however,  bear- 
ing these  things  in  our  minds,  still  endeavor  to  gather  around 
the  subject  of  the  procedure  relating  to  these  offences  such 
light  as  our  space  and  the  nature  of  the  subject  may  seem  to 
render  practicable. 

§  870.  Order  of  the  DiBonsaioiL  —  We  shall  consider,  I.  Cer- 

188.    The  allegation  that  the  person  ^  Floyd  v.  The  State,  supra, 

offended  against  was  "  unlawfully  and  '  For  the  law  relating  to  this  title, 

eloniously  imprisoned"  is  sufficient;  see  Crim.  Law,  II.  §  468  et  seq.    For 

it  need  not  be  added,  that  this  was  done  forms  of  the  indictment,  see  8  Chit 

without  legal  authority ;  for  the  latter  Crim.  Law,   1186   et  seq. ;   Train  & 

is  implied  by  the  former.  United  States  Heard  Preced.  208 ;    Wbart.  Preced. 

V.  Lapoint,  1  Morris,  146.  2d  ed.  pi.  499  et  seq. ;  Commonwealth 

i  Archb.  Crim.  PI.  &  Ev.  10th  Lond.  v.  Jackson,  1  Grant,  Pa.  262. 
ed.  471 ;  Floyd  v.  The  State,  7  EBg,  48. 
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tain  Old  and  English  Forms  of  the  Indictment,  with  the  Evi- 
dence to  support  them ;  II.  Various  Other  Points  and  Princi- 
ples relating  both  to  the  Indictment  and  the  Evidence. 

I.  Certain  Old  and  Unglish  Forms  of  the  Indictment,  with  the 

*    Evidence  to  support  them. 

§  371.  Form  at  the  Common  Iiaw.  —  The  indictment  for  the 
common-law  offence  —  using  the  term  common  law  in  the 
English  sense,  as  referring  to  the  law  unmodified  bj  English 
statutes  —  is  the  following :  — 

*'  That  A,  late  of  the  parish  of  G,  in  the  county  of  M,  gentleman,  B,  of  the 
aame  parish,  carpenter,  and  C,  of  the  same  parish,  laborer,  together  with  divers 

other  persons,  to  the  number  of or  more,  to  the  jurors  aforesaid  unknown, 

on,  &c.,  with  force  and  arms,  to  wit,  with  pistols,  swords,  sticks,  staves,  and  other 
oflensive  weapons,  at  the  parish  aforesaid,  in  the  county  aforesaid,  into  a  certain 
messuage  ^  with  the  appurtenances,  and  a  certain  orchard,  there  situate  and  be- 
mg,  and  then  and  there  in  the  possession  of  one  T,  unlawfully,  violently,  forcibly, 
injuriously,  and  with  a  strong  hand  did  enter ;  and  the  said  A,  B,  and  C,  to- 
gether with  the  said  other  evil  disposed  persons,  to  the  jurors  aforesaid  unknown, 
as  aforesaid,  then  and  there  with  fordlB  and  arms,  to  wit,  with  pistols,  swords, 
sticks,  staves,  and  other  offensive  weapons,  unlawfhUy,  violently,  forcibly,  in- 
juriously, and  with  a  strong  hand,  the  said  T  from  the  possession  of  the  said 
messuage  with  the  appurtenances,  and  from  the  possession  of  the  said  orchard, 
did  expel,  amove,  and  put  out ;  and  the  said  T,  so  as  aforesaid  expelled,  amoved, 
and  put  out  from  the  possession  of  the  said  messuage  with  the  appurtenances 
and  orchard,  then  and  there  with  force  and  arms,  to  wit,  with  pistols,  swords, 
sticks,  8tav.es,  and  other  offensive  weapons,  unlawfully,  violently,  forcibly,  injuri- 
ously, and  with  a  strong  hand,  did  keep  out,  and  still  do  keep  out,  and  other 
wrongs  to  the  said  T  then  and  there  did ;  to  the  great  damage  of  the  said  T,  and 
against  the  peace  of  our  lord  the  king,  his  crown,  and  dignity/'  ^ 

§  372.  The  Evidence  as  oompared  with  that  npon  IndlotmentB 
under  Statutes  —  AUegation  of  Force.  —  Archbold  says :  ^  "  The 
evidence  of  the  forcible  entry,  upon  this  indictment,  must  be 
stronger  than  is  required  to  support  an  indictment  on  the 
statutes ;  that  is  to  say,  there  must  be  proof  of  such  a  force  as 
constitutes  a  public  breach  of  the  peace."  ^  But  the  case  to 
which  he  refers  for  this  doctrine  does  not  bear  it  a  great  way. 

1  In  the  form  given  hy  Archbold,  the  exception  mentioned  in  the   last 

the  words  here  used  are, "  into  a  certain  note. 

bun  and  a  certain  orchard  there  situate  '  Archb.  Crim.  Fl.  &  Ev.  10th  Lond. 

and  being."    Archb.  Crim.  PL  &  Ev.  ed.  605. 

10th  Lond.  ed.  608.  «  Rex  v,  Wilson,  8  T.  R.  857.    And 

<  Matthews  Crim.  Law,  474 ;    the  see  Rex  v.  Bake,  8  Bur.  1781. 
form  in  Archbold  being  the  same,  with 
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In  this  case,  an  indictment  containing  the  following  allegations 
was  held  to  be  sufficient  at  the  common  law :  "  That "  —  to  use 
the  language  of  the  report,  which  may  not  contain  every  formal 
word  which  was  actually  found  in  the  indictment  —  ^^tlie 
defendants,  on,  4&c.,  at,  &c.,  with  force  and  arms,  unlawfully 
and  injuriously,  and  with  a  strong  hand,  entered  into  a  cer- 
tain mill,  and  certain  lands,  and  houses,  and  the  sites  of  a 
certain  mill  and  certain  houses,  with  the  appurtenances,  being 
in  the  possession  of  M.  Lewis,  and  him  the  said  M.  Lewis  from 
the  possession  of  the  said  premises  unlawfully  and  injuriously, 
and  with  a  strong  hand,  expelled  and  put  out,  and  unlawfully 
and  injuriously  kept  him  out,  and  still  keep  him  out,  against 
the  peace,"  &c.  And  Lord  Kenyon,  0.  J.  said:  ^^ There  is  no 
doubt  but  that  the  offence  of  forcible  entry  is  indictable  at 
common  law,  though  the  statutes  give  other  remedies  to  the 
party  grieved,  restitution  and  damages ;  .  .  .  .  but  I  do  not 
know  that  it  has  ever  been  decided  that  it  is  necessary  to  allege 
a  greater  degree  of  force  in  an  indictment  at  common  law  for 
a  forcible  entry  than  in  an  indictment  on  the  statutes."  ^ 

§  373.  PartioularB  of  Prosecutor'B  Bstate — Name  of  Chnmer  or 

Occupier.  —  Archbold  proceeds:  "It  is  not  necessary  to  set 
forth  or  prove  the  particulars  of  the  prosecutor's  estate  in  the 
messuage,  &c.,  because  in  this  case  there  is  no  restitution : 
stating  that  J.  N.  was  possessed,  and  proving  his  possession, 
will  be  sufficient."  Where  the  indictment  is  strictly  under  the 
old  English  common  law,  and  there  is  therefore  no  restitution 
of  the  premises  to  be  ordered  by  the  court,  and  no  civil  rights 
respecting  them  are  to  be  established,  there  seems,  on  principle, 
to  be  no  need  for  them  to  be  described  in  t\\e  indictment,  or 
mentioned  otherwise  than  as  may  be  necessary  in  order  to  show 
the  breach  of  the  peace ;  and  beyond  the  allegation  the  proof 
need  not  go.  There  is  not  much  authority  in  the  books  upon 
this  precise  point,  yet  it  is  plainly  enough  as  thus  stated,  in 
matter  of  adjudged  law.^  The  indictment,  however,  must  give 
the  name,  when  known,  of  the  owner  or  occupier  of  the  prem- 
ises upon  which  the  acts  of  force  were  committed.^ 

1  Rex  V,  Wilson,  supra.  v.  Soley,  11  Mod.  116 ;  Harding's  Case> 

''  Rex  V.  Wilson,  8  T.  R.  867;  Reg.    1  Greenl.  22;  post,  §  886. 

s  Rex  V.  Soley,  supra. 
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§  874.  The  Indictment  for  a  Forcible  Entry  into  a  Freehold^ 
drawn  upon^  the  Englieh  Statute^  5  Mich.  2,  slat.  l^c.  8 :  — 

How  tbia  Statute  regarded  with  oa  —  Form. —  This  statute, 
which  is  common  law  in  our  country,  may  be  seen  in  the  work 
on  the  Criminal  Law.^  Archbold  gives  the  following  form  of 
the  indictment  Upon  it :  — 

"  That  one  J.  N.,  Uite  of  the  pariBh  of  B,  in  the  county  of  M,  on,  &c.,  in  the 
parish  aforesaid,  in  the  county  aforesaid,  was  seised  in  his  demesne  as  of  fee  of 
and  in  a  certain  messuage,  with  the  appurtenances,  there  situate  and  being ;  and, 
the  said  J.  N.  being  so  seised  thereof  as  aforesaid,  J.  8.,  late  of  the  parish  afore- 
said, in  the  county  aforesaid,  laborer,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  the  parish  aforesaid,  in  the  county  aforesaid,  into  the  said  messuage 
and  appurtenances  aforesaid,  with  force  and  arms,  and  with  strong  hand,  unlawfully 
did  enter,  and  the  said  J.  N.  fh>m  the  peaceable  possession  of  the  said  messuage, 
with  the  appurtenances  aforesaid,  then  and  there  with  force  and  arms,  and  with 
•troDg  hand,  unlawfully  did  expel  and  put  out ;  and  the  said  J.  N.  from  the  pos- 
sesaion  thereof  so  as  aforesaid,  with  force  and  arms,  and  with  strong  hand,  being 
unlawfully  expelled  and  put  out,  the  said  J.  S.  from  the  aforesaid  third  day  of 
August,  in  the  year  aforesaid,  until  the  day  of  the  taking  of  this  inquisition,  fh>m 
the  possession  of  the  said  messuage,  with  the  appurtenances  aforesaid,  with  force 
and  arms,  and  with  strong  hand,  unlawfhlly  and  injuriously  then  and  there  did 
keep  out,  and  still  doth  keep  out ;  to  the  great  damage  of  the  said  J.  N.,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
oar  lady  ihe  queen,  her  crown,  and  dignity."  ^ 

§  375.  Bnbaeqnent  Statutes  —  Restitiition  —  Desoriptlon  of  the 
Premises.  —  The  Statute  on  which  this  indictment  is  drawn  does 
little  more  than  merely  affirm  the  old  common  law.  But 
subsequent  statutes  had  provided  for  the  restitution  of  the 
premises  to  the  possession  of  the  person  who  was  put  out.' 
Particularly  it  had  been  provided  by  Stat.  21  Jac.  1,  c.  15, 
'^  that  such  judges,  justices,  or  justice  of  the  peace,  as  by  reason 
of  any  act  or  acts  of  Parliament  now  in  force  are  authorized 
and  enabled,  upon  inquiry,  to  give  restitution  of  possession 
unto  tenants  of  any  estate  of  freehold,  of  their  lands  or  tene- 
ments which  shall  be  entered  upon  with  force,  or  from  them 
withholden  by  force,  shall,  by  reason  of  this  present  act,  have 
the  like  and  the  same  authority  and  ability  from  henceforth 
(upon  indictment  of  such  forcible  entries,  or  forcible  with- 
holdings, before  them  duly  found)  to  give  like  restitution  of 

1  Crim.  Law,  H.  §  466.  >  Crim.  Law,  n.  §  469,  470. 

s  Archb.  Crim.  Fl.  &  Et.  10th  Lond. 
ed.60O. 
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possession  unto  tenants  for  term  of  years,  tenants  by  copy  of 
court-roll,  guardians  by  knights'  service,  tenants  by  elegitj 
statute-merchant,  and  staple,  of  lands  or  tenements  by  them 
so  holden,  which  shall  be  entered  upon  by  force,  or  holden 
from  them  by  force."  And  it  was  with  reference  to  the  provis- 
ions of  these  statutes  that  the  foregoing  indictment  was  drawn. 
Therefore  Archbold  adds :  ''  The  premises  must  be  described 
with  the  same  certainty  as  in  a  declaration  in  ejectment,  on 
account  of  the  restitution  which  follows  conviction.  If  the 
estate  J.  N.  had  in  the  premises  were  not  a  fee  simple,  but  an 
estate  in  tail,  or  for  life  merely,  describe  it  as  such."  ^ 

§  376.  Indictment  for  a  Forcible  Entry  into  a  Leaseholdj  S^e,^ 
on  Stat.  21  Jae,  1,  e,  15 :  — 

Form.  —  Archbold  furnishes  the  following  form :  — 

This  may  be  the  tame  as  the  hut  precedent,  with  such  alterations  only  as  are  neces- 
sary to  adapt  it  to  a  term  far  years,  tenancy  by  copy  of  court-roll,  or  tenancy  by  elegit, 
statute-merchant,  and  staple,  as  thus:  "  That  J.  N.,  late  of,  &c.,  &c.,  was  poMessed 
of  a  certain  messuage  with  the  appurtenances,  there  situate  and  being,  for  a 
certain  term  of  years,  whereof  divers,  to  wit,  ten  years,  were  then  to  come,  and 
are  still  unexpired :  and  tlie  said  J.  N.  being  so  possessed  thereof,  &c.,  &c.,"  as  in 
the  Icut  precedent,^ 

§  877.  Indictment  for  a  Forcible  Detainer  on  Stat,  8  Sen.  6, 
e.  9,  or  21  Jac,  1,  c.  15 :  — 

Form.  —  The  latter  of  these  statutes  has  just  been  given  in 
fuU,^  and  the  former  is  sufficiently  stated  in  the  work  on  the 
Criminal  Law.^  T}ie  following  is  Archbold's  form  of  the 
indictment :  — 

The  same  as  in  the  last  two  precedents  respectively,  to  the  end  of  the  statement  of  the 
seisin  or  possession ;  then  proceed  thus:  and  "  the  said  J.  N.  being  so  seised  [w  pos- 
sessed] thereof,  J.  S.,  late  of  the  parish  aforesaid,  in  the  county  aforesaid,  laborer, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  into  the  said  messuage,  with  the  appurtenances  aforesaid, 
unlawfully  did  enter,  and  the  said  J.  N.  from  the  peaceable  possession  of  the  said 
messuage,  with  the  appurtenances  aforesaid,  then  and  there  unlawfully  did  expel 
and  put  out ;  and  the  said  J.  N.  from  the  possession  tliereof  so  as  aforesaid  being 
unlawfully  expelled  and  put  out,  the  said  J.  S.,  from  the  said  third  day  of  August, 
in  the  year  aforesaid,  until  the  day  of  the  taking  of  this  inquisition,  from  the 
possession  of  the  said  messuage,  with  the  appurtenances  aforesaid,  with  force 

1  See  Beg.  v.  Bowser,  8  Dowl.  P.  C.  '  Ante,  §  876. 

128 ;  post,  §  882.  «  Crim.  Law,  IL  §  468, 469. 

*    3  Archb.  Crim.  PL  &  £y.  10th  Lond. 
ed.  602. 
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and  arms  and  with  strong  hand  unlawftilly  and  injuriouslj  then  and  there  did 
keep  out,  and  the  said  messuage  with  the  appurtenances  and  the  possession 
thereof  then  and  there  unlawfully  and  forcibly  did  hold,  and  still  doth  hold,  firom 
the  said  J.  N. ;  to  the  great  damage  of  the  said  J.  N.,  against  the  form  of  the 
statute  in  such  case  made  and  proyided,  and  against  the  peace  of  our  Udy  the 
queen,  her  crown,  and  dignity."  ^ 

n.    Various  Other  Points  and  Principles  relating  to  the  Indict- 
ment and  the  Evidence. 

§  378.  Scope  of  tbia  DiaouMdoiL  —  We  shall  now  consider  a 
few  points  relating  to  the  indictment  and  to  the  other  parts  of 
the  procedure ;  leaving  the  reader  to  judge,  on  a  consideration 
of  the  statutes  and  decisions  in  his  own  State,  how  far  he 
should  regard  them  as  having  the  force  of  law  there. 
§  379.  First.  The  Allegation  of  the  Force  :  — 
Form.  —  In  Maine,  the  following  form  of  the  indictment  was 
held  to  be  sufficient :  — 

That  on,  &c.,  at,  &c.,  the  defendant  Harding,  "  with  force  and  arms,  to  wit, 
with  an  axe  and  auger,  unlawfully,  riolently,  forcibly,  ii\juiiously,  and  with  a 
strong  hand,  did  enter  into  the  dwelling-house  of  Joseph  Gate,  in  said  Portland, 
and  in  his  actual  and  ezdusiTe  possession  and  occupation  with  his  family ; 
and  the  said  Harding  did  then  and  there  unlawfully,  violently,  forcibly,  inju- 
riously, and  with  a  strong  hand,  bore  into  said  dwelling-house  with  said  auger, 
and  cut  away  a  part  of  said  house,  and  stove  in  the  doors  and  windows  thereof 
.  with  said  axe,  said  Joseph's  wife  and  children  being  in  said  house,  thereby  put- 
tang  Aem  in  fear  of  their  liyes,"  &c.3 

§  3  80 .  '  Foroe  and  Arma  " — *  Strong  Hand,"  Ao. — DweUing-honae 
and  Other  Premiaea  diatingaiahed. — The  mere  allegation,  that  the 
entry  or  the  detainer  was  ^'  with  force  and  arms,"  is  not,  in 
ordinary  cases,  and  probably  it  is  not  in  any  case,  a  sufficient 
setting  out  of  the  force.  Lord  Kenyon  once  observed :  ^^  In 
the  cases  cited,  a  distinction  seems  to  have  been  taken  between 
a  forcible  entry  into  a  dwelling-house  and  a  forcible  entry  into 
other  kinds  of  property,  and  it  has  been  said  that  a  less  degree 
of  force  need  appear  in  the  indictment  in  the  former  case  than 
in  the  latter."  ^  But  even  when  the  entry  is  into  a  dwelling- 
house,  there  must  undoubtedly  be  some  such  allegation  as  that 
it  was  with  a  strong  hand ;  or,  at  least,  some  words  of  broader 

1  Archb.  Crim.  PI.  &  Et.  10th  Lond.        >  Rex  v.  Wilson,  8  T.  R.  867,  86a 
ed.  602.  And  see  Crim.  Law,  II.  §  478. 

s  Harding's  Case,  1  Qreenl.  22. 
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meaning  than  the  technical  ones,  ^^  with  force  and  arms,"  ^ 
must  be  employed.  The  words  of  the  old  English  statutes 
were  '^  manufortiy^  with  a  strong  hand  ;  and,  if  the  indictment 
upon  the  statutes  did  not  contain  these  words,  it  was  ill.^  But 
where  the  indictment  is  at  common  law,  as  unafifected  by  these 
old  English  statutes,  there  is,  as  it  has  been  held,  and,  it  would 
seem,  correctly  held,  no  need  for  these  particular  words  to  be 
used.^  Yet,  if  they  are  not  used,  there  must  still  be  some 
other  words,  showing  such  force  as  to  constitute  an  indictable 
ofifence.^  The  words  ^'  with  a  strong  hand  "  are  sufficient.^ 
§  381.  Secondly.  The  Description  of  the  Premises  :  — 
How  fax  NeceMaxy  —  Restitatioii.  —  It  Is  the  doctrine  pre- 
vailing generally  in  this  country,  coming  probably,  in  most 
instances,  from  constructions  of  particular  statutes,  or  from 
provisions  of  law  which  require  a  restitution  of  the  property, 
but  sometimes  expressly  enacted  by  statute,^  that  the  indict- 
ment shall  give  a  particular  description  of  the  premises  upon 
which  the  force  took  place. 

§  382.  Continued  —  What  sufficient  in  AUegation  —  (PointB» 
in  the  Note). — The  principal  object  of  this  description  being  to 
enable  the  officer  who  serves  the  writ  of  restitution  to  identify 
the  premises,  it  is  generally  good  if  it  is  such  as  reasonably 
to  accomplish  this  end.  Thus,  where  the  description  was,. 
^^  a  certain  close  of  two  acres  of  arable  land,  situate  in  Shirley 
township,  in  the  county  aforesaid,  being  part  of  a  large  tract 
of  land  adjoining  lands  of  Andrew  Dimond  and  Henry  Hos- 
hell "  ;  the  Pennsylvania  court  held  it  to  be  sufficient.  '^  It  is 
the  opinion  of  Hawkins,"  said  Tilghman,  0.  J.  '^  that  an 
indictment  of  this  kind  does  not  require  greater  certainty 
of  description  than  an  ejectment."  ^  And  he  added :  '^  It  is 
said,  that  the  sheriff  will  not  know  the  land  of  which  he  is  to 
make  restitution.  Perhaps  he  will  not,  until  it  is  shown  to 
him ;  for  it  is  difficult  to  give  such  a  description  in  writing 
as  would  enable  a  man  to  find  out  the  spot  without  assistance. 

■ 

1  Vol.  I.  §  502.  A  Commonwealth     v,    Shattuck,    4 

«  Reg  V.  Baker,  11  Mod.  285;  War-  Cueh.  141 ;  The  State  v.  Whitfield,  8 

ner's  Case,  Cro.  Eliz.  461*.  Ire.  815. 

s  Rex  V,  Bathurst,  Say.  225,  227;  *  Lewis  v.  Steele,  1  JSxan,  88. 

Beg.  V.  Dyer,  6  Mod.  96.  7  See  ante,  §  875.  ' 

«  Beg.  V.  Bake,  8  Bur.  1781. 
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The  same  difficulty  often  occurs  in  ejectments In 

both,  the  sheriff  receives  information  from  the  party  who  is 
to  receive  possession  ;  and,  in  both,  the  court,  who  heard  the 
evidence,  will  superintend  the  execution  and  guard  against 
injustice."  ^ 

§  383.  Thirdly.  The  Ustaie  of  the  Person  dispossessed:  — 
Indiotmant  must  allege  —  How  —  "Why.  —  Another  point, 
less  founded  in  principle  than  the  last,  but  still  established  by 
the  decisions,  is,  that  the  indictment  must  set  out  the  estate 
which  tlie  dispossessed  person  claims  in  the  premises,  or  he 
cannot  have  restitution.^    The  language  of  the  old  statutes  is  * 

^  Dean  v.  Commonwealth,  8  8.  &  R.  scribed  with  sufficient  legal  certainty, 

418,  419,  420.    The  decisions,  digested,  and  the  judgment  was  arrested.    The 

win  not  seem  quite  harmonious,  but  State  v.  Walker,  2  Brer.  265.     But 

•tiU  it  will  be  helpful  to  the  reader  to  the  following  was  held  to  be  sufficient : 

•ee  them.    An  indictment  for  an  entry  "  A  certain  dwelling-house  and  woollen 

into  a  close,  without  naming  the  quan-  factory,   or   wool-carding    and    cloth- 

tity,  is  good.     Humphrys'  Case,  Cro.  dressing  mill  or  machine,  and  also  a 

£liz.  468*.    An  indictment  for  a  forci-  saw-mill ;  said  dwelling-house  situated 

ble  entry  into  a  messuage  and  tract  of  on,"  &c.,  giving   the    boundaries   at 

land,  without  giving  the  number  of  length;    "also,  said  woollen  factory, 

acres,  was  held  bad  on  a  writ  of  error,  or  wool-carding  and  cloth-dressing  mill 

HcNair  r.  Rempnblicam,  4    Yeates,  or  machine,  being  situated,"  &c.,  gir- 

826.    The  following  is  a  sufficient  de-  ing  the  boundaries ;  "  also,  said  saw- 

scriptionof  the  premises  in  an  indict-  mill  being  situated,"  &c.,  setting  out  the 

ment  for  forcible  entry  and  detainer:  boundaries, —  " all  of  which  is  situated 

*'  A  certain  messuage  and  tract  of  land,  upon  lands  of  J.  I.  J.,  in  D  township, 

situated  in  the  township  and  county  Tioga  county,  Pennsylvania."     Com- 

aforesaid,  and  described  as  follows, —  monwealth  v.  Jackson,  1  Grant,  Pa. 

AU   that   piece    of   land    containing  262.    The  complaint  need  not  specify 

seTenty-siz  acres  and  one  hundred  and  the  statutory  demarcations  of  range, 

fifty  perches,  and  the  allowance  of  six  township,  and  section ;   a  description 

per  cent,  it  being  a  part  of  a  large  of  the  metes  and  bounds,  and  objects 

tract,  known  as  the  Peter  Jackson  im-  of  notoriety  in  the  neighborhood,  is 

prorement,  adjoining  lands  of  David  sufficient.    Mead  v.  Daniel,  2  Port.  86. 

Henderson  on  the  east"  Such  descrip-  See,  abo,  Clements  o.  Clinton,  Mart, 

tion,  together  with  the  averment  that  &  Yerg.  198 ;  Moore  v.  Massie,  8  Litt. 

the  prosecutrix  was  seised  of  the  prem-  296;  Ward  v.  Lewis,  1  Stew.  26. 
iaes  in  her  demesne  as  of  fe«,  will       >  Taylor  v,  Griffith,  7   Mod.  116; 

•npport  a   judgment    of   restitution.  Reg.  v.  Depuke,  11  Mod.  278;  Reg.  v. 

Vanpool  p.  Commonwealth,  1  Harris,  Griffith,  8  Salk.  169 ;  Rex  v.  Wannop, 

Pa.  891.     Certainty  to  a  reasonable  Say.  142;  Ward  v.  Lewis,  1  Stew.  26 ; 

extent  Is  all  that  is  required  in  the  Rex  v.  Taylor,  7  Mod.  128 ;  People  v. 

description.     Torrence    v.    Common-  Nelson,  -18  Johns.   840;  Torrence  v. 

wealth,  9  Barr,  184.    Where  the  words  Commonwealth,  9  Barr,  184 ;  Respub- 

were,  "a  certain  messuage,  with  the  lica  v.  Campbell,  1  Dall.  864;  Clemento 

appurtenances,  for  a  term  of  yean,  in  p.  Clinton,  Mart.  &  Yerg.  198.    And 

the  district  of  Spartenburg,"  it  was  see  Grim.  Law,  IL  §  476. 
a^jadged  that  the  place  was  not  de- 
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perhaps  such  as  to  render  this  doctrine  not  altogether  unrea- 
sonable. Thus,  according  to  a  South  Carolina  case,  an  inquisi- 
tion under  Stat.  8  Hen.  6,  c.  9,  or  21  Jac.  1,  c.  15,  which 
entitles  the  party  ousted  to  a  writ  of  restitution,  must  show 
what  estate  he  had,  in  order  that  it  may  appear  whether  he  is 
within  the  statutes,  which  he  is  not  if  he  is  tenant  at  will  or 
by  sufferance  ;  and,  where  the  indictment  alleged  merely  that 
the  prosecutor  ^^  was  seised  and  possessed "  of  the  premises 
"  for  a  term  of  time,"  without  saying  for  what  time,  whether 
for  life  or  years,  or  whether  it  was  still  sdbsisting,  judgment 
was  arrested.^  Where,  in  England,  the  indictment  charged 
that  the  defendants  into  one  messuage,  4&c.,  then  and  there 
being  in  the  possession  of  W.  P.,  he  the  said  W.  P.  then  and 
there  being  also  seised  thereof,  with  force  of  arms,  &c.,  did 
enter,  and  the  said  W.  P.,  from  the  peaceable  possession,  with 
force  and  arms,  &c.,  did  put  out ;  it  was  held,  after  verdict, 
to  contain  such  an  averment  of  the  present  seisin  of  W.  P.  as 
would  warrant  the  court  in  awarding  a  writ  of  restitution.^ 

§  384.  Proof  of  the  Bstate  alleged  —  How  Defendant  rebut  — 
In  matter  of  evidence,  the  allegation  of  seisin  is  sustained  by 
showing  a  peaceable  possession ;  ^  so,  also,  it  appears,  is  the 
allegation  that  the  person  ousted  is  lessee  for  years.^  At  the 
same  time,  according  to  the  New  York  doctrine,  as  founded 
upon  the  statute  of  the  State,  it  is  open  to  the  defendant  to 
controvert  the  facts  out  of  which  the  title  or  other  ownership  is 
thus  presumed,  though  not  the  title  itself.^  It  must  be  remem- 
bered that  this  criminal  proceeding  is  not  intended  to  settle 
the  civil  rights  of  persons  who  may  claim  the  estate ;  there- 
fore, that  the  extent  to  which  the  defendant  can  be  permitted 
to  rebut  these  presumptions  of  the  law  is  limited  within  nar- 
row bounds. 

§  385.  Cpntinned  — What  Estate    safflclent  in  Law.  —  Arch- 

bold,  speaking  of  the  proof  on  the  fornl  of  the  indictment 
which  charges  that  the  defendant  ^^  was  seised  in  his  demesne 

^  The  State  v.  Speirin,  1  Brer.  119.       >  Rex  v.  Hoare,  6  M.  &  S.  266.   And 
See,  also,  Rex  v.  Holmes,  1  Mod.  78 ;    see  Respublica  v,  Shryber,  1  DaU.  6S. 
Rex  V.  Dillon,  2  Chit.  814;  The  State        >  People  v.  Leonard,  11  Johns.  604. 
V.  BuUer,  1  Taylor,  262.  «  Rex  v.  Lloyd,  Cald.  416. 

s  People  V.  Nelson,  18  Johns.  840. 
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as  of  fee  of  and  in  a  certain  messuage 
prosecutor  must  prove  that  he  was  seised 
in  qiieslion,  at  the  time  of  tlie  forcible  eiit 
vas  in  the  actual  occupation  of  the  prem 
tion  of  the  rents  and  profits,  is  sufficient 
of  his  seisin.  This  presumption,  howov 
either  by  direct  evidence  of  his  liaving 
evidence  of  circumstances  from  which  tl 
it.'  But  it  is  immaterial  whether  the  esb 
estate  by  right  or  by  wrong  ;  for,  even  if 
right  of  entry,  still  his  asserting  that  rigl 
or  with  multitude  of  people,'  is  equally  t 
statute  as  if  tie  had  no  right.  The  statui 
extend  to  a  case  where  the  party  ousted 
of  the  premises  for  the  defendant ;  but  ii 
ble  ouster  of  one  joint  tenant,  or  tenan 
other."  '  It  is  held,  tliat,  on  an  indictmi 
and  detainer,  evidence  of  title  in  the  del 
not  admissible.^ 

§  386.  No  iteatltatloii — Batato  need  i 
Bridanoo.  —  When  the  indictment  is  at  i 
there  is  to  bo  no  restitution,  the  estate  wl 
in  the  premises  need  not  be  set  out.  I 
tliat  he  was  in  quiet  p<»session.'  And  in 
in  cases  under  statutes  where  the  same 
proof  need  not  go  further  than  to  establis 
which  is  tlms  alleged.^  The  fact  of  po 
must  appear  in  the  averments.' 
§  887.  Fourthly.  Other  Points  :  — 
VTitatma  —  (Folnti  dlgestad,  in  the  Nc 
the  books,  some  points  which  do  not  seei 

1  Archb.  Crim.  PI.  ft  Et.  10th  Lond.  ante,  t  STS. 

ed.  eOO.  win,  17  Coa 

»  See  JajTie  e.  Price,  6  Tannt  826,  •  The  8U 

1  HmnhaU,  es.  '  CorUei 

■  1  Hawk.  F.  C.  c.  64,  {  S2,  S8.  Binglvton 

«  Beg.   E>.  Cokelr,  18  U.  C.  Q.  B.  Phelpa  k.  1 

621 ;    People   v.    Leonard,    11   Johns.  CommoDwei 

tOL     See  Bex  v.  WiUUmi,  9  B.  «  C.  The  Stale  i 

M9,  4  Man.  A  R.  471.  48i  Bart  v. 

•  The  State  v.  Speirin,  1  Bkt.  119; 
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tainly  correct  and  so  general  in  their  application  as  to  render 
a  separate  statement  of  them  in  the  text  desirable.  The  reader 
maj  be  pleased  to  see  a  digest  of  them  in  a  note ;  ^  yet  he 
should  be  cautioned  against  relying  on  them  too  implicitly. 
It  was  held,  in  England,  when  interest  in  the  event  of  the  suit 
disqualified  a  person  from  being  a  witness,  that  one  who  has 
been  dispossessed  by  a  forcible  entry  cannot  be  a  witness 
i^ainst  the  wrong-doer  on  an  indictment,  if  the  proceeding  is 
one  upon  which  he  may  have  restitution  of  the  premises.^ 

§  388,  Conyiction  for  Part  only. — In  these  cases,  as  in  other 
criminal  causes,  there  may  be  a  conyiction  for  a  part  of  the 
matter  charged,  and  an  acquittal  of  the  residue,  where  the 
parts  are  of  a  nature  separable  from  one  another.' 


CHAPTER    XXVra. 

FORCIBLE  TRESPASS.^ 

§  389.  introdnotion. — This  offence,  as  treated  of  in  the  work 
on  the  Criminal  Law,  is  but  an  appendage  to  the  offence  of 

1  An  indictment  which  charges  that  that  the  inquisition  was  taken  at  the 

the  defendant  made  the  entry  as  ser-  place  ^leged  to   be  forcibly  entered; 

Tant,  without  saying  by  whom  com-  although  it  is  otherwise  as  to  a  convic- 

manded,  is  good;  for  "the  command  tion  under  the  Statute  15  Rich.  2,  c.  15. 

is  not  trayersable."  *  Bex  v.  Burgess,  The  State  v.  Speirin,  1  Brev.  119.  From 

1  T.  Raym.  84.    The  indictment  must  the  finding  of  the  jury,  that  the  defend- 

state,  by  some  proper  form  of  expres-  ant "  unlawfully  and  with  a  strong  hand 

sion,  that  the  person  entered  upon  was  detained,"  it  cannot  be  implied  that 

ousted.    Rex  v.   Waite,  4  Mod.  249;  the  entry  was   also    unlawful.     The 

Rex  V.  Domy,  Holt,  267, 1  Ld.  Raym.  State  v.  Qodsey,  13  Ire.  848. 
610.    Where  the  entry  is  upon  a  ten-       >  Rex  v.  Williams,  9  B.  &  C.  549,  4 

ant  for  years,  the  word  should  be  "  ex-  Man.  &  R.  471 ;  Rex  v.  Beavan,  Ryan 

pelled,''  and  not  "disseised."    Rex  v.  &  Moody,  N.  P.  242. 
Waite,  supra.    But  where  the  person        >  Commonwealth  v.  Rogers,  1  S.  & 

entered   upon  has   a  freehold,   "dis-  R.  124;  People  v,  Anthony,  4  Johns, 

seised"  is  the  proper  word.    Reg.  v.  198;   Swartzwelder  v.  United  States 

Griffith,  8  Salk.  169.    The  allegation  Bank,  1  J.  J.  Mar.  88 ;  The  State  v, 

that  the  prosecutor  was  disseised,  neces-  Ward,  1  Jones,  N.  C.  290. 
sarily  implies  a  previous  seisin.    Com-       ^  For  the  law  relating  to  this  title, 

monwealth  r.  Fitch,  4  Dall.  212.    An  see  Crim.  Law,  II.  §  491  et  seq.    For 

indictment  for  forcible  entry  and  de-  forms   of  the  indictment,  see  6  Ire. 

tainer,  under  the  Statute  8  Hen.  6,  c.  208 ;  2  Dev.  420. 
9,  or  21  Jac.  1,  c.  15,  need  not  show 
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forcible  entry  and  detainer,  considered  in  the  last  chapter.  It 
is  not  necessary  to  occupy  much  space  with  it  here.  A  few 
points  will  be  given. 

§  390.  Form  of  the  Indictment  at  Common  Iolw  —  ''Against 
his  'VCrm  "  —  Poasession  —  Strong  Hand.  —  According  to  a  North 
Carolina  case,  in  an  indictment  at  common  law  for  a  forcible 
trespass  in  taking  away  goods,  it  is  not  absolutely  requisite  to 
use  the  words  '^  against  his  will."  It  is  sufficient  if  the  words 
necessarily  convey  the  same  meaning.^  Also,  in  North  Caro- 
lina, actual  possession  of  the  property  should  be  averred  ;  and 
then  the  further  averment,  that  the  defendant,  with  a  strong 
hand,  £c.,  took  from  the  prosecutor,  <fec.,  is  sufficient.^ 

§  391.  AUege  Preaenoe  of  Owner.  —  Again,  the  indictment 
must,  as  the  last  point  implies,  allege  that  the  trespass  was  in 
the  presence  of  the  owner,  and  the  taking  was  from  his  actual 
possession.  When,  therefore,  an  indictment  charged  that  the 
defendant,  with  force  and  arms,  took  a  negro  slave  from  the 
field  and  possession  of  the  owner,  it  was  held  to  be  inadequate ; 
because  neither  the  owner's  presence  nor  his  actual  possession 
was  alleged.^ 

§  392.  AUege  Eno^o'ledge  of  Defendant  —  Breach  of  Peace.  — 

In  a  Virginia  case,  where  the  offence  was  perhaps  not  tech- 
nically a  forcible  trespass,  the  indictment,  which  was  at  com- 
mon law,  charged  the  defendant  with  rescuing  property  winch 
had  been  distrained  by  a  sheriff  for  public  dues,  from  a  bailee, 
to  whose  safe-keeping  the  sheriff  had  intrusted  it.  But  the 
indictment  did  not  allege  that  the  defendant  knew  in  what 
right  the  sheriff  held  the  property ;  and,  for  the  want  of  this 
allegation,  it  was  adjudged  to  be  insufficient.  Where,  also, 
the  indictment  at  the  common  law  laid  the  taking  of  a  horse  to 
have  been  done  "  unlawfully  and  injuriously,"  likewise  "  with 
force  and  arms,"  it  was  held  to  be  ill ;  because  it  did  not 
describe  the  act  as  constituting  a  breach  of  the  peace.^ 

§  393.  An  Inadequate  Form.  —  Where    the  allegation   was, 
that  the  defendant,  on  the  1st  of  August,  1836,  in  the  county 

1  The    State    v.    Armfleld,    6   Ire.       '  The  State  v.  Watkins,  4  Hamph. 
207.  256. 

>  The  State  v.  Mills,  2  Dey.  420.  «  Commonwealth  v.  Israel,  4  Leigh, 

675. 
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of  Greene,  with  force  and  arms,  one  chestnut  sorrel  mare.  Hie 
property  of  John  A.  Park,  did  unlawfully  and  forcibly  take 
from  and  out  of  the  possession  of  the  said  John  A.  Park,  it  was 
held  to  be  inadequate  as  not  charging  an  indictable  offence.^ 

§  894.  Indictment  on  Teacas  Statute — Virgiiila.  —  There  are, 

in  some  of  the  States,  statutes  upon  which  indictments  for 
this  general  sort  of  offence  are  drawn.  In  Texas,  in  the  in- 
dictment for  the  statutory  offence  of  cutting  and  carrying 
away  timber,  it  is  not  necessary  to  describe  the  land  by  metes 
and  bounds.^  In  Virginia,  in  an  indictment  for  a  malicious 
trespass,  it  is  not  a  defect  to  omit  the  words  of  the  statute, 
^^  but  not  feloniously  "  ;  for  these  words  are  not  a  part  of  the 
description  of  the  offence.^  The  indictment  in  this  State  must 
allege,  that  the  property  taken  away  by  the  defendant  belonged 
to  another  person,  and  that  the  taking  was  done  ^^  knowingly 
and  wilfully  without  lawful  authority,"  which  are  the  words  of 
the  statute.^ 

§  395.  The  Evidence  — Variance.  —  The  following  points  relate 
to  the  question  of  variance.  An  indictment  charging  a  forcible 
trespass  in  taking  a  slain  deer  is  not  supported  by  eyidence  of 
the  forcible  taking  of  a  deer's  skin,  severed  from  the  body  of 
the  deer.^  Where  it  was  averred,  that  A  was  present  and  for- 
bade the  trespassers,  though  this  averment  was  superfluous, 
since  the  possession  of  himself  and  the  presence  of  his  family 
were  sufficient,  yet,  where  a  special  verdict  then  found  that 
A  was  absent  at  the  time  of  the  trespass,  the  variance  was 
held  to  be  fatal.  Said  Nash,  J. :  ^^  The  charge  in  the  indict- 
ment, and  that  set  forth  in  the  special  verdict,  are  distinct  and 
several."  ^ 


1  The  State  v.  Famsworth,  10  Terg.  676 ;    Commonwealth   v.   Peicavil,   4 

261.  Leigh,  686. 

>  The  State  v.  Warien,  18  Texas,  ^  The  State  v.  Hemphill,  4  Der.  & 

46.  Bat.  109. 

3  Dye   V.  Commonwealth,  7   Grat  «  The  State  v.  Walker,  10  Ire.  284, 

662.  286.  ^ 

*  Commonwealth  v.  Israel,  4  Leigh, 
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CHAPTER   XXIX. 

FOBBSTALLING.^ 

§  396.  Form  of^the  Indiotment — The  following  is  the  form 
of  the  indictment  for  this  offence,  as  given  in  the  English 
books:  — 

"That  A,  late  of,  &c.,  in  the  counly  of,  &c.,  on,  &c.,  at  the  parish  aforesaid,  in 
the  comity  aforesaid,  unlawfully  did  buy  and  cause  to  be  bought,  of  and  from 
one  T.,  three  hundred  pounds'  weight  of  meat,  for  the  sum  of  eight  pounds  six 
shiUings,  as  he  the  said  T.  then  and  there  was  coming  towards  London,  to  wit, 
to  a  certain  market  called  Newgate  Market,  in  London  aforesaid,  to  sell  the  said 
meat,  and  before  the  same  was  brought  into  the  said  market  where  the  same 
slionid  be  sold ;  in  contempt  of  our  said  lady  the  queen  and  her  laws,  to  the  evil 
example  of  all  others  in  the  like  case  ofibnding,  and  against  the  peace  of  our 
ladj  the  queen,  her  crown,  and  dignity."  ' 

§  397.  Relation  to  BngroBslng.  —  Under  the  title  Engrossing, 
in  this  Tolume,  the  reader  will  find  observations  and  references 
to  places  in  the  books,  useful  to  be  consulted  in  the  present 
connection. 


CHAPTER   XXX. 

FOBGEBT  OF  WRITINGS,  AND  EINDBED  OFFENCES.^ 

898.  Introduction. 
899-426.  Some  General  Views  of  the  Indictment 
427-486.  Some  General  Views  of  the  Evidence. 
487-474.  Indictment  and  Evidence  in  Farticular  Gases. 
475-486.  Points  of  Practice. 

§  398.  How  the  Chapter  diyided. — This  chapter  should  be 
studied  in  connection  with  the  chapter  on  Counterfeiting  as  to 

^  For  the  law  relating  to  this  ofibnoe,  Grim.  Law,  II.  §  496  et  seq.    For  pre- 

■ee  Grim.   Law,   L  §  961-96S.    For  cedents  ofindictments,  see  8  Chit  Grim. 

Ibaiiis  of  the  indictment,  see  2  Chit.  Law,  1044  et  seq. ;  Train  &  Heard  Pre- 

Crim.  Law,  682,  688 ;  Whart.  Freced.  ced.  228  et  seq. ;  Whart  Preced.  2d  ed. 

2d  ed.  pi.  1007.  pi.  264  et  seq. ;  Bex  p.  Beeves,  2  Leach, 

s  Matthews  Crim.  Lawy  476.  4th  ed.  808,  819. 

s  For  the  law  relating  to  this  title,  see 
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the  Coin,  It  will  be  divided  as  follows:  I.  Some  General 
Views  of  the  Indictment;  II.  Some  General  Views  of  the 
Evidence ;  III.  The  Indictment  and  the  Evidence  in  Particular 
Cases ;  IV.  Points  of  Practice. 

I.  Some  Q-eneral  Views  of  the  Indictment. 

§  399.  Nature  of  the  Oflfenoe  —  Cheat — Attempt — The  offence 
of  forgerj  is  one  of  the  branches  of  the  common-law  cheat.  It 
consists,  however,  in  the  attempt,  rather  than  in  the  executed 
act  of  cheating.^  And  both  in  the  facts  of  crime  and  in  our 
jurisprudence  this  branch  has  had  a  vast  growth,  so  that  now 
it  surpasses  in  magnitude  the  parent  trunk.  But,  though  it 
has  changed  its  first  name,  and  become  dissevered  from  that 
out  of  which  it  sprang,  and  acquired  a  %t(itus  of  its  own  in  the 
law,  jet,  if  we  would  understand  it  well,  we  should  bear  in  our 
minds  this  its  origin. 

§  400.  Form  of  Common-la^o"  Indictment  —  Forging  a  "Writ.  — 

The  following  is  the  form  of  an  indictment,  at  the  common 
law,  for  the  forgery  of  a  writ  of  fieri  facias :  — 

"  That  J.  S.,  late  of,  &c.,  on,  &c.,  at,  &c.,  in  the  countj  aforesaid,  unlawfully 
and  wickedly  contriving  to  injure,  oppress,  impoverish,  and  defraud  one  J.  N., 
then  and  there  unlawfully,  knowingly,  and  falsely  did  forge  and  counterfeit  a 
certain  writing  on  parchment,  purporting  to  he  a  writ  of  our  lady  the  queen  of 
fieri  facias^  and  to  have  issued  out  of  the  court  of  our  said  lady  the  queen  of  the 
bench  at  Westminster,  in  the  county  aforesaid ;  which  said  false,  forged,  and 
counterfeited  writing  is  as  follows ;  that  is  to  say  \here  set  out  the  fieri  fiidas 
verh(itim],  with  intent  the  said  J.  N.  to  injure,  oppress,  impoverish,  and  defraud  ; 
to  the  great  damage  of  the  said  J.  N.,  to  the  evil  example  of  all  others  in  the  like 
case  offending,  and  against  the  peace  of  our  lady  the  queen,  her  crown,  and 
dignity."  2 

§  401.  ObservatiLons  on  thia  Form  —  Second  Count. — Arch- 
bold  says :  "  This  count  appears  to  be  sufficient,  without  stating 
that  the  writ  was  actually  executed,  or  the  prosecutor's  goods 
seized  under  it.  However,  it  may  be  as  well  to  add  a  second 
count,  similar  to  the  above,  to  the  end  of  the  statement  of  the 
fieri  facias,  and  then  continue  thus :  — 

"  With  intent  the  said  J.  N.  to  injure,  oppress,  impoYerish,  and  defraud.  And 
the  said  J.  S.  afterwards,  and  before  the  said  last-mentioned  pretended  writ  pur- 

1  Crim.  Law,  I.  §  1008  and  note ;  lb,       3  Archb.  Crim.  PI.  &  Ey.  10th  Lond. 
n.  §  166.  ed.  691. 
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ported  to  be  returnable,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  the  said  last  mentioned  false,  forged,  and  coun- 
terfeited writing  knowingly,  falsely,  and  deceitfully,  as  a  true  writ  of  our  said 
lady  the  queen  ot  fieri  facica,  did  cause  to  be  delivered  to  the  then  sheriff  of 
Middlesex,  for  execution  to  be  made  thereof;  and  afterwards,  and  before  the 
last  mentioned  pretended  writ  purported  to  be  returnable,  to  wit,  on  the  day  and 
year  aforesaid,  in  the  parish  aforesaid,  in  the  county  aforesaid,  did  cause  to  be 
seized  and  taken  divers  goods  and  chattels  of  the  said  J.  N.  to  a  large  amount, 
by  pretenoe  of  the  said  pretended  writ ;  to  the  great  damage  of  the  said  J.  N.,  to 
the  evil  example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of 
our  lady  the  queen,  her  crown;  and  dignity." 

§  402.  Form  for  Forgeiy  of  a  WiiL  —  In  Train  &  Heard's 
Precedents,  we  have  the  following  form  of  an  indictment  for 
the  forgery  of  a  will :  — 

"  That  A,  late  of,  &c.,  on,  &c.,  at,  &c.,  falsely  and  fraudulently  did  make,  forge, 
and  counterfeit  a  certain  will  [writing]  purporting  to  be  the  last  will  of  one  N, 
which  will  [writing]  is  of  the  tenor  following,  that  is  to  say  [here  set  out  the 
forged  will  verbatim\ ;  with  intent  thereby  then  and  there  to  cheat  and  defraud 
one  F,  against  the  peace,  &c."  ^ 

§  403.  How  set  out  in  Fact,  and  how  assume  to  set  outj  the 
Instrument  forged :  — 

Tenor.  —  In  the  first  volume^  we  saw,  that, in  the  indictment 
for  some  offences  in  which  written  instruments  are  to  be  set 
out,  they  are  to  be  given  according  to  their  substance,  and  in 
others  according  to  tlieir  tenor.  And  we  saw,  in  general  terms, 
what  are  the  rules  which  govern  these  two  forms  of  the  allega- 
tion. In  the  indictment  for  forgery,  the  instrument  forged 
must,  at  the  common  law,  be  set  forth  according  to  its  tenor ; 
the  reason  usually  assigned  being,  that  the  court  may  be  able 
te  judge  whether  it  is  an  instrument  whereof  forgery  may  be 
committed.^ 

§  404.  Instrument  lost  or  destroyed.  —  If,  however,  the  instru- 
ment is  in  the  hands  of  the  defendant,  or  is  lost  or  destroyed, 
or  if  for  any  other  like  reason  it  cannot  be  got  at  to  be  recited 
iu  its  exact  words,  then,  in  these  cases  as  in  others  of  the  like 

1  Train  &  Heard  Preced.  228.    The  286;  The  State  &.  Dourden,  2  Der. 

word  "  writing,"  where  it  occurs  be-  448 ;  The  SUte  v.  Atkins,  6  Blackf. 

tween  brackets,  is  my  own,  suggested  468 ;   Mason's  Case,  1  East,  180,  note ; 

ss   a  substitute  for  the  word  "  will."  Dana  v.  The  State,  2  Ohio  State,  91 ; 

See  post,  §  417,  418.  The  State  v.  Witham,  47  Maine,  165 ; 

s  Vol.  I.  §  559  et  seq.  The  State  v.  Twitty,  2  Hawks,  248 ; 

'  The  State  v.  Jones,  1  McMullen,  The  State  v.  Bonney,  84  Maine,  888. 
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sort,  this  disabling  fact  may  be  alleged  in  the  indictment,  and 
then  the  substance  only  of  the  instrument  may  be  set  out.^ 
Yet,  even  in  these  cases,  if  the  substance  of  the  indictment  is 
not  given,  it  will  be  held  iU.^ 

§  405.  What  Words  to  indicate  Tenor.  —  Where  the  instru- 
ment is  to  be  set  out  according  to  its  tenor,  the  word  ^^  tenor" 
need  not  necessarily  be  employed ;  ^  but  this  matter  has  been 
already  explained.^ 

§  406.  How  Close  to  the  Oxielnal  —  Vazlanoe.  —  We  have  also 

seen  ^  what  is  tlie  general  doctrine  with  respect  to  the  closeness 
of  the  copy  to  the  original,  required  by  this  rule..  If  there  is 
a  variance  in  the  spelling,  that  is  not  material,  provided  the 
same  sound  is  preserved.^  But  where  a  counterfeit  bank  note 
was  described  in  the  indictment  as  payable  to  ^'  E.  lymour/* 
and  the  note  produced  in  evidence  was  payable  to  ^^  E.  Sey- 
mour," the  variance  was  held  to  be  fatal.^ 

§  407.  Material  Part  —  What  —  Unneoessary  —  Figares  in  BCar- 
£;ln  —  Number  —  Maker's  Mark  —  Revenue  Stamp. —  In  setting 

out  the  instrument,  it  is  not  necessary  to  place  upon  the  record 
any  thing  which  is  merely  ornamental,  or  which  is  put  about 
the  instrument  upon  the  paper  for  purposes  of  convenience, 

1  People  V.  Badgley,  16  Wend.  68;  the  payment  of  a  certain  sum  to  the 

Ooxdale  v.  The  State,  1  Head,  189 ;  jurors  aforesaid  unknown,  at  some  day 

The  State  v.  Parker,  1  D.  Chip.  298 ;  thereafter  to  the  jurors  aforesaid  mi- 

Hooper  v.  The  State,  8  Humph.  98 ;  known,  with  interest  thereon  to  the  said 

Stephens  v.  The  State,  Wright,  Ohio,  Samuel  Kingsley,  purporting  to  hare 

78 ;  United  States  v,  Britton,  2  Mason,  been  executed  by  one  George  Bock- 

464.  hoven,  late  of,  &c. ;  which  said  fidse, 

s  Wallace  v.  People,  27  111.  45.    In  forged,  and  counterfeited  bond  and  writ- 
New  York,  the  following  indictment  ing,  obligatory   for   the   payment  of 
was  sustained,  where,  at  the  trial,  the  money,  is  in  the  possession  and  custody 
proof  satisfied  the  allegation  that  the  of  the  said  Samuel  Kingsley ;  with  in- 
instrument  was  in  the  hands  of  the  de-  tent   to   defraud   one  John   Sinclair, 
fendant:  That  the  defendant,  Samuel  against  the  form  of  the  statute  in  such 
Kingsley,  "  did  falsely  and  feloniously  case  made  and  provided,"  &c.    People 
make,  forge,  and  counterfeit,  and  did  v.  Kingsley,  2  Cow.  622. 
then  and  there  willingly  and  felonious-  '  Rex  v.  Powell,  2  W.  Bl.  787,  1 
ly  act  and  assist  in  the  false  making,  Leach,  4th  ed.  77 ;  2  East  P.  C.  976  ; 
forging,  and  counterfeiting  of  a  certain  The  State  v.  Atkins,  supra ;  Dana  v. 
false,  forged,  and  counterfeited  bond  and  The  State,  supra, 
writing,  obligatory  for  the  payment  of  ^  Vol.  I.  §  559. 
money,  bearing  date  on  some  day  to  ^  Vol.  I.  §  562. 
the  jurors  aforesaid  unknown,  in  a  penal  ^  The  State  v.  Bean,  19  Vt.  580; 
sum  to  the  jurors  aforesaid  unknown.  Rex  v.  Crooke,  2  East  P.  C.  921. 
with  a  condition  thereunder  written  for  1  Porter  v.  The  State,  15  Ind.  488. 
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but  which  does  not  constitute  in  law  a  part  of  it.  Thus,  in 
the  law  of  this  ofiTence,  the  figures  in  the  margin  of  a  bill  of 
exchange  are  merely  an  index  for  the  convenience  of  reference, 
they  are  not  a  part  of  the  bill,  and  it  is  not  forgery  to  make  an 
alteration  in  them  so  that  they  shall  correspond  to  the  bill  itself.^ 
Therefore,  in  an  indictment  for  forging  such  a  bill,  it  is  not 
necessary  to  set  them  out.^  Neither  is  it  necessary  to  set  out 
the  number  of  a  bank  bill,  and  such  other  devices,  figures,  and 
words,  in  the  margin,  as  are  used  for  ornament  or  to  prevent 
counterfeiting.'  So  where  the  forgery  represents  the  maker  of 
the  instrument  as  having  signed  it  with  his  mark,  tl)e  copy  of 
the  instrument  in  the  indictment  need  not  contain  the  mark."^ 
Whether,  since  the  statutes  of  the  United  States  require  rev- 
enue stamps  to  be  placed  upon  certain  written  instruments,  it 
is  essential  for  the  indictment  to  set  out  the  stamp  is  a  ques- 
tion, which,  as  respects  the  common*law  doctrine,  is  left  unde- 
cided in  a  Massachusetts  case.  But  a  statute  having  rendered 
immaterial  a  variance  between  the  recital  of  a  written  instru- 
ment, and  the  instrument  itself  when  produced  in  evidence, 

1  Smith  r.  Smith,  1  R.  I.  898.           '  reuoning  to  be  aa  follows.    The  de- 

>  The  SUte  v.  Flye,  26  Maine,  812.  fendant  said   to  the  court :    "  As  the 

*  People  r.  Franklin,  8  Johns.  Cas.  supposed   maker   of   the   assignment 

299  ;  Hampton  v.  The  State,  8  Ind.  could  not  write,  the  original  could  not 

336 ;  Commonwealth  v,  Taylor,  5  Cush.  be  good  without  the  mark  ;  therefore 

606 ;  Commonwealth  v.  Bailey,  1  Mass.  the  indictment  cannot  be  good  unless 

63;  Commonwealth  v.  Stevens,  1  Mass.  the  mark  appears."    But  the  court  re- 

208 ;  The  State  v.  Carr,  6  N.  H.  867 ;  pUed :  "  Assuming  your  premises  to  be 

Griflln  V.  The  Sute,  14  Ohio  State,  56.  correct,  the  result  does  not  follow.  The 

^  Reg.  v»  Smith,  1  Salk.  842.    I  hare  indictment  sets  out  the  forged  name, 

stated  this  point  according  to  my  un-  The  mark  indicates  the  way  of  execut- 

dcrstanding  of  the  case;  and,  to  me,  ing  the  signature.    Suppose  the  man 

the  case  seems  simple,  plain,  and  just;  could  not  write  an  elegant  hand,  but 

and  it  is  ftt>m  one  of  the  best  of  the  still  could  write  a  very  bad  hand,  which 

old  reporters.    Mr.  Starkie,  it  seems  to  still  could  be  read ;  in  such  a  case,  it 

me,  stumbles  when  he  states  it  a  shade  would  have  been  impossible  for  him  to 

dilferently,  and  then  seems  to  question  execute  the  original  unless  he  had  done 

iU  correctness.    1  Stark.  Crim.  PI.  2d  it  in  a  bad  hand.    Then  if  you  had  ob- 

ed.  108.    The  whole  case,  as  it  appears  jected  that  the  name  in  the  indictment 

in  the  report,  is  as  follows :  "  Indict-  was  written  in  an  elegant  hand,  there- 

ment  for  forging  a  deed  of  assignment  fore  the  indictment  could  not  be  good, 

of  a  lease,  signed  with  the  mark  of  one  we  should  say,  ted  rum  allocatur.    It  is, 

Qoddard,  eujus  Unor  uquitwr,  but  sets  indeed,  necessary  for  the  copy  in  the 

not  down  the  mark  as  in  the  assign-  indictment  to  contain  the  name,  but 

aaent ;  and  this  was  objected,  for  that  not  in  facsimiUJ* 

without  that  it  could  not  be  a  forgery ;  *  Vol.  L  {  101. 
md  non  aUocatwr**    I  understand  the 
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"  provided  that  the  identity  of  the  instrument  is  evident,  and 
the  purport  thereof  is  sufficiently  described  to  prevent  all 
prejudice  to  the  defendant,"  the  proceedings  were  held  to  be 
good  where  the  indictment  made  no  mention  of  a  stamp  and 
the  instrument  produced  was  stamped .^  Still,  without  the  aid  of 
such  a  statute,  it  is  clear  in  matter  of  Itiw,  that  the  instrument 
unstamped  is  valid  at  least  under  the  laws  of  the  several  States, 
and,  though  it  is  stamped,  the  indictment  which  omits  all  men- 
tion of  the  stamp  is  good,  and  is  sustained  by  the  production  - 
of  the  stamped  counterfeit.^ 

§  408.  Unnecessary  Matter,  continued.  —  But  there  is  a  differ- 
ence between  what  may  be  and  what  must  be.  Therefore,  if 
the  pleader  chooses,  he  may  set  out  such  things,  as  a  part  of 
the  copy  in  the  indictment.  Thus,  for  instance,  according  to 
an  Ohio  case,  the  names  and  addresses  of  the  engravers  of  a 
bank-bill  may  not  improperly  be  placed  in  the  copy,  in  the 
margin  of  it,  the  same  as  they  stand  in  the  margin  of  the  bank- 
bill  itself;  though,  if  they  were  so  placed  as  to  make  them 
appear  to  have  an  operative  meaning,  this  would  be  ill.  "  As 
descriptive  of  the  note,  like  the  numbers  or  letters,  the  words 
were  very  properly  inserted  in  the  copy,  although  not  operative 
words  in  the  bill."  ^  To  the  writer,  however,  it  seems  much 
better  to  omit  all  such  things,  except  in  cases  where  the  pleader 
may  not  be  quite  sure  whether  the  court  will  not  hold  them  to 
be  important ;  because  if,  for  example,  the  matter  unneces- 
sarily set  out  is  descriptive  of  the  instrument  and  enters  into 
the  question  of  its  identity,  the  proof  must  correspond  with 
the  allegation  or  the  variance  will  be  fatal.*  Still  if  a  question 
can  probably  be  raised  to  embarrass  him  at  the  trial  or  after- 
ward, he  will  avoid  it  when  he  conveniently  can  by  the  form  of 
his  allegation. 

§  409.  Continued  —  Bank  Bm — Name  of  the  State. —  Where 

the  indictment  was  for  uttering  a  forged  bank-bill,  and  the 
name  of  the  State  in  which  the  bill  was  issued  did  not  appear 
in  the  copy,  though  it  appeared  in  the  bill  produced  at  the  trial, 

1  Commonwealth    v.    McKean,    98  '  Thompson  v.  The  State,  9  Ohio 

Mass.  9.  State,  864,  856,  opinion  by  Surtliff,  J. 

i  Crim.  Law,  n.  §  507 ;  The  State  *  Griffin  v.  The  State,  14  Ohio  State, 

V.  Haynes,  6  Cold.  550 ;  Cross  v.  Peo-  55,  61. 
pie,  47  HI.  152. 
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and  tho  bill  was  of  a  bank  in  another  State,  the  oourt  held  that 
this  was  a  variance  which  was  fatal.  Said  Thorns,  J. :  "  The 
words  ^  State  of  Maine '  are  part  of  the  date,  and  so  part  of  the 
contract.  Tliey  fix  the  sitits  of  the  bank,  the  place  where  the 
contract  is  made  and  to  be  performed,  and  the  law  by  which  it 
is  to  be  interpreted."  ^  This  decision  appears  fully  to  accord 
with  the  various  doctrines  which  govern  this  branch  of  our  law. 
It  may  be  added,  though  it  was  not  said  in  the  case,  that,  in 
legal  reason,  if  the  bank  had  been  a  domestic  one,  the  opposite 
result  should  probably  have  been  reached.  Every  allegation 
made  in  the  pleadings  in  a  court  is,  or  should  be,  presumed  to 
be  made  with  reference  to  the  laws  of  the  country  in  which  the 
tribunal  sits ;  and,  when  the  pleader  really  means  to  refer  to  a 
foreign  law  or  jurisdiction,  he  should  make  this  matter  affirma- 
tively appear  in  his  pleadings.  And  a  contract  entered  into 
in  a  foreign  State  differs  legally  from  a  contract  entered  inte  in 
our  own. 

§  410.  indorBement  —  If  an  indorsement  is  made  upon  a  note 
after  it  is  executed,  this  is  a  separate  and  independent  contract, 
and  it  need  not  be  set  out  in  an  indictment  for  a  forgery  of  the 
note.  The  cases,  moreover,  seem  to  hold,  that  the  indorsement 
need  not  ever  be  set  out,  be  it  made  when  it  may.^  Perhaps 
this  broader  proposition  is,  as  a  general  one,  sound ;  yet,  in 
reason,  it  would  seem  to  be  possible  that,  in  some  circum- 
stances, what  appears  to  the  eye  as  an  indorsement  did  cohsti- 
tute  but  a  part  of  One  original  contract;  in  which  case,  on 
principle,  it  should  be  set  out,  provided  this  extraneous  fact 
also  appears  in  the  allegations ;  otherwise,  it  need  not  be. 

§  411.  Receipt — The  Bm  of  Items.  —  If  the  indictment  is  for 
uttering  a  forged  receipt  for  money,  and  it  sets  out  the  receipt 
in  terms,  it  need  not  also  set  out  a  bill  of  items  to  which  the 
receipt  refers.^ 

§  412.  LegiBlatlve  Changes  in  Foregoing  Rules. — In  Englknd, 

the  foregoing  rules  have  been  somewhat  changed  by  legislation, 
and  it  is  presumed  also  that  something  of  the  sort  may  have 

1  Commonwealth  v.  Wilson,  2  Gray,  Buckland  v.  Commonwealth,  8  Leigh, 
TO-  782. 

s  Hess  V.  The  State,  6  Ohio,  6 ;  Com-  >  Rex  v.  Testick,  2  East  P.  C.  925, 
monwealtb    r.    Ward,   2  Mass.   897 ;    1  East,  181,  note ;  Rex  v.  Thompson, 

2  Leach,  4th  ed.  682,  note. 
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been  done  in  some  of  our  States.  Thus,  in  England,  Stat.  2  & 
8  Will.  4,  c.  123,  §  3,  provided, ''  that,  in  all  informations  or 
indictments  for  forging  or  in  any  manner  uttering  anj  instru- 
ment or  writing,  it  shall  not  be  necessary  to  set  forth  any  copy 
or  fac-simile  thereof,  but  it  shall  be  sufficient  to  describe  the 
same  in  such  manner  as  would  sustain  an  indictment  for  steal- 
ing the  same ;  any  law  or  custom  to  the  contrary  notwithstand- 
ing" ;  reciting,  that  this  was  done  ^^  in  order  to  prevent  justice 
from  being  defeated  by  clerical  or  verbal  inaccuracies."  And 
Archbold  says :  ^'  This  statute  has  been  held  to  apply  even  to 
instruments  which  are  not  the  subject  of  larceny,  either  at 
common  law  or  by  statute."  ^  We  have  seen  ^  what  has  been 
enacted  on  this  subject  in  Massachusetts. 

§  413.  The  Alleged  Purport  to  be  Bufficiewtly  FtUly  and  to  cor* 
respond  with  the  Instrument  as  set  out :  — 

Pnzport  Claiise  —  What  —  'Whether  NecoMary  at  Common  Iiaw. 
—  If  the  reader  will  observe  the  forms  of  the  indictment  given 
in  the  foregoing  sections,^  he  will  see,  that,  besides  containing 
an  averment  which  implies  the  literal  setting  out  of  the  instru- 
ment, they  aver  also  that  the.  writing  purported  to  be  such, 
or  such ;  as,  for  instance,  a  writ  of  fieri  fadas^  or  a  wilL 
Relating  to  this  matter,  there  are  some  apparent  conflicts  of 
decision,  and  some  legal  doubts  and  difficulties.  On  principle, 
it  is  apparently  not  necessary  that  the  indictment,  at  the  com- 
mon law,  should  contain  what  may  thus  be  termed  the  purport 
clause  ;  but,  if  the  part  which  recites  the  instrument  presents 
such  a  form  of  instrument  as  shows  the  forgery  to  be  indictr 
able,  this,  on  principle,  is  sufficient.  Perhaps,  also,  the 
authorities  are  so;  yet  they  are  not  very  distinct,  and  the 
forms  in  the  books  contain  the  purport  clause.  Practically, 
the  pleader  will  always  insert  this  clause,  even  in  the  indict- 
ment at  the  common  law. 

§'414.  Purport  Clause  in  Indiotmenta  on  Statutes.  —  But,  in 

practice,  indictments  for  forgery  are  nearly  always  upon  stat- 
utes which  specify  by  name  the  instrument  whereof  the  forgery 
is  made  punishable.  And,  as  observed  by  Starkie,  ^'  it  must 
invariably  be  shown  on  the  face  of  the  indictment,  by  proper 

I  Archb.  Ciim.  PI.  &  £t.  lOtb  Lond.  ^  Vol.  I.  §  101 ;  ante,  §  407. 

ed.  857.  3  Ante,  §  400-402. 
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ayerments,  that  the  instrument  forged  is  of  the  particular 
kind  prohibited  by  the  statute  upon  which  the  indictment  is 
founded."  ^  The  purport  clause,  then,  serves  the  purpose  of 
enabling  the  pleader  to  give  the  instrument  the  statutory 
name. 

§  415.  Continued  —  AHegp  Bztrlnsio  Matter  to  bxing  Zndiot- 

mant  within  Statute.  —  Therefore  Archbold  obserTOs :  ^  "  The 
indictment  must  state  what  the  instrument  is,  in  respect  of 
which  the  forgery  was  committed.'  And  the  instrument  must 
be  correctly  described ;  for  instance,  if  a  bill  of  exchange  be 
described  as  a  promissory  note,  the  defendant  will  be  ac- 
quitted.^ Where  the  forged  instrument  is  actually  within 
the  meaning  of  the  statute  on  which  you  intend  framing  your 
indictment,  but  does  not  sufficiently  appear  to  be  so  on  the 
face  of  it,  you  must,  if  the  instrument  be  set  out,  not  only  set 
out  a  literal  copy  of  it  in  the  indictment,  but  must  also  add 
such  averments  of  extrinsic  facts  as  may  be  necessary  to 
make  it  appear,  upon  the  face  of  the  record,  that  the  forged 
instrument  is  one  of  those  intended  by  and  described  in  the 
statute.^  Thus,  for  instance,  where,  by  the  usage  of  a  public 
oflBco,  the  bare  signature  of  a  party  upon  a  navy  bill  operated 
as  a  receipt,  an  indictment  for  forging  such  a  receipt,  setting 
forth  the  navy  bill  and  indorsement,  and  charging  the  defend- 
ant with  having  forged  ^  a  certain  receipt  for  money,  to  wit, 
the  sum  of  twenty-five  pounds,  mentioned  and  contained  in 
the  said  paper  called  a  navy  bill,  which  forged  receipt  was  as 
follows,  that  is  to  say,  —  William  Thornton,  William  Hun- 
ter,' was  holden  bad,  because  it  did  not  show,  by  proper  aver- 
ments, that  these  signatures  imported  a  receipt.^  So,  where 
an  indictment  charged  the  defendant  with  forging  a  receipt 
in  the  handwriting  of  Henry  Hargreaves,  as  thus :  ^  Beceived, 
H.  H.,'  it  was  holden  that  the  indictment  was  bad,  because 
there  was  nothing  to  show  what  H.  H.  meantJ  But  where, 
upon  an  indictment  for  forging  a  receipt,  it  appeared  that  the 

1  1  Stark.  Grim.  PI.  2d  ed.  104.  «  Crim.  Law,  I.  §  860, 854, 866 ;  The 

a  Archb.  Crim.  Fl.  &  By.  lOth  Lond.  State  v.  Briggs,  84  Vt.  601. 

ed.  857.  •  Rex  v.  Hanter,  2  Leaob,  4th  ed. 

s  Rex  V,  V^ilcox,  Rum.  &  Ry.  60.  624,  2  East  P.  C.  928. 

«  See  Rex  v.  Hunter,  Russ.  &  Ry.  1  Rex  v.  Barton,  I  Moody,  141. 
511 ;  Bex  v.  Birkett,  Rusa.  &  Ry.  261. 
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receipt  was  wrilten  at  the  foot  of  an  account,  and  the  indict- 
ment stated  the  receipt  thus,  —  *  8th  March,  1773.  Received 
the  contents  above  by  me  Stephen  Withers,'  without  setting 
out  the  account  at  the  foot  of  which  it  was  written,  it  was 
holden  sufficient.^  So  the  words,  'Settled,  Sam.  Hughes,' 
written  at  the  foot  of  a  bill  of  parcels,  were  held  of  them- 
selves to  import  a  receipt  of  acquittance,  and  that  no  aver- 
ment was  necessary  that  the  word  '  settled '  meant  a  receipt 
or  acquittance."  ^ 

§  416.  Pnrport  and  Tenor  dauses  to  harmonize  —  No  Repug- 
nance.—  Especial  care  should  be  taken  that  there  be  no  re- 
pugnance between  the  purport  and  tenor  clauses  in  these 
indictments ;  ^  for,  if  there  is,  not  only  will  the  indictment,  as 
just  seen,  be  ill  where  it  is  necessary  to  set  out  the  purport,* 
but  also  where  it  is  not.^  Thus,  in  South  Carolina,  where  the 
purport  clause  went  beyond  what  was  necessary,  and  set  out 
the  name  of  the  person  who  purported  to  be  the  maker  of  the 
forged  note,  yet  the  note  as  recited  under  the  subsequent 
clause  was  apparently  executed  by  a  person  of  slightly  vary- 
ing name,  this  was  held  to  ba  insufficient  by  reason  of  the 
repugnancy.  "  It  is  very  true,"  said  Brevard,  J.  "  that,  the 
form  of  the  instrument  being  set  forth,  it  does  appear  to  be 
such  a  one  as  is  within  the  act  of  assembly  ;  and  it  was  not 
necessary  to  state  that  it  purported  to  be  made  by  the  person 
whose  name  is  signed  to  it ;  but  all  the  authorities  cited  to 
this  point  show,  that  this  sort  of  repugnancy  has  always  been 
regarded  as  a  fatal  defect  in  an  indictment  for  forgery."^ 
Where  the  purport  clause  mentioned  the  name  of  Tristram 
Tupper  as  the  one  who  apparently  executed  the  writing,  and 
the  instrument  as  set  out  appeared  to  be  signed  by  T.  Tupper, 
then  the  indictment  averred  that  the  prisoner  made  it  with  the 
intent  to  defraud  Tristram  Tupper  ;  it  was  held  that  there  was 
no  such  variance  as  was  material.'^ 

1  Rex    V.    Testick,    1    East,    181,  ^  See,  however,  The  Stete  v.  Craw- 
note,  ford,  18  La.  An.  300. 

s  Rex  V,  Martin,  1  Moody,  488 ;  Eex  ^  The  State  v.  Shawley,  6  Hayw.  266. 

V.  Houseman,  8  Car.  &  P.  180 ;  Reg.  ^  The  State  v.  Houscal,  2  Brey.  219. 

V.  Vaughan,  8  Car.  &  F.  276 ;  Reg.  v.  And  see  Rex  v.  Reeves,  2  Leach,  4th 

Boardman,  2  Moody  &  R.  147.  ed.  808 ;  Rex  v,  Edsall,  1  East,'  180, 

>  The  SUte  v.  Farrand,  8  Halst.  888 ;  note. 

The  State  v.  Bean,  19  Yt.  680.  7  The  State  v.  Jones,  1  McMoUan, 
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§  417.  How  othertvise  describe  the  Instrument :  — 

Whether  by  Name   of  Oenuine  Instrument,  or  "  purporting "  — 

••  Waa  aigned."  —  One  of  the  forms  of  indictment  given  ^  pre- 
sents the  question,  whether,  when  the  charge  is,  for  instance, 
the  forging  of  a  will,  the  expression  shall  be,  that  the  prisoner 
foiled  a  ^'  will,"  or  that  he  forged  a  ^^  writing  purporting  to  be 
a  will."  If  the  indictment  sets  out  that  the  instrument ''  was 
signed "  hj  the  person  whose  name  it  alleges  to  have  been 
forged,  it  is  repugnant  and  bad ;  because,  if  the  instrument 
was  signed  bj  such  person,  it  was  not  signed  by  the  defendant. 
Thus,  says  Mr.  East :  "  Where  Isaac  Carter  was  indicted  for 
forging  and  knowingly  uttering  a  bill  of  exchange,  described 
in  the  indictment  to  be  ^  a  certain  bill  of  exchange  requiring 
certain  persons  by  the  name  and  description  of  Messrs.  Down, 
Ac,  twenty  days  after  date  to  pay  to  the  order  of  R.  Thomson 
the  sum  of  3157.  value  received,  and,  signed  by  Senry  Sutchin- 
son  for  T.,  O.,  T.,  &  H.  Hutchinson,  which  bill  of  exchange 
so  falsely .  made  and  counterfeited  is  as  follows  (setting  out 
the  bill),  &c.,  with  intent  to  defraud  G.  Hutchinson,'  &c. ; 
on  proof  that  the  signature  to  the  bill,  ^  Henry  Hutchinson^* 
was  a  forgery,  it  was  objected  that  the  indictment  averring  it 
to  have  been  signed  by  him  (and  not  merely  that  it  purported 
to  have  been  signed  by  him),  which  was  a  substantial  allega- 
tion, was  disproved :  and  so  the  judges  held  on  reference  to 
them,  after  conviction."  ^ 

§418.  Continued  —  XUther  Way.  —  From  this  proposition  it 
seems  to  follow,  that,  if  the  charge  is  of  forging  a  will,  there 
is  a  repugnancy ;  because  a  forged  instrument  cannot  be  a  will. 
Yet  this  is  straining  the  matter  further  than  the  cases  go ;  for, 
says  Starkie,^  '^  many  statutes  describing  the  offence  use  the 
words,  *  and  if  any  person  shall  forge  any  will^  or  bond^  or  writ- 
ing obligatory^  &c.' ;  and,  therefore,  it  may  be  averred  in  the 
indictment  tliat  the  defendant  forged  the  will,^  bond,  or  writing 
obligatory.^    But  it  is  in  all  cases  proper,  and  seemingly  more 

286.   Compare  this  case  with  the  cases  *  1  Stark.  Crim.  PI.  2d  ed.  104, 105. 

cited  in  the  last  note.    And  see  The  ^  Rex  v.  Birch,  1  Leach,  4th  ed.  79, 

SUte  0.   CalTin,  R.  M.  Charl.  151 ;  2  East  P.  C.  980. 

The  Sute  v.  Gustm,  2  Southard,  749.  >  Dunnett's  Case,  2  East  P.  C.  985; 

1  Ante,  §  402.  The  State  v.  Gardiner,  1  Ire.  27.    And 

s  Bex  9.  Carter,  2  East  P.  C.  986.  see  The  Sute  v.  Houseai,  2  Brer.  219. 

205 


§  420  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XI. 

correct,  to  aver  that  the  defendant  forged  and  counterfeited  a 
certain  paper  writing  purporting  to  be  the  last  will  (or  other 
instrument  whose  forgery  is  penal).  In  the  case  of  The  King 
V.  Birch  and  Martin,  it  was  so  averred,  and  the  judges  held, 
that,  although  the  statute  uses  the  words  ^  shall  forge  a  will,' 
it  was  sufficient  to  lay  it  either  way.^  And,  therefore,  in  gen- 
eral, if  it  can  be  collected  from  the  forged  writing  itself,  that  it 
assumes  to  be  a  bond,  <&c.,  it  may  be  averred  in  the  indictment, 
either  that  the  defendant  forged  a  certain  bond,  or  that  he 
forged  a  certain  writing  purporting  to  be  a  bond." 

§  419.  According  to  the  Legal  Effect  or  the  Outward  Form  .• ' — 
Alter  —  Forge,    &o.  —  Whole    or   Part  —  Altering   Defendant's 

Order.  —  It  is,  in  point  of  law,  the  same  thing  to  alter  an  instru- 
ment by  forgery  as  to  forge  the  entire  instrument  in  the  first 
instance.  When,  therefore,  the  offence  consists  in  the  altera- 
tion, the  pleader  has  the  option,  either  to  charge  the  forgery  as 
of  the  whole  instrument,  or  to  set  out  the  alteration  specially, 
as  the  one  mode  or  the  other  may  suit  his  taste  or  convenience.' 
And  an  averment  that  the  whole'  instrument  is  forged  is  sus- 
tained by  proof  of  the  forgery  of  any  material  part^  or  material 
alteration.'^  If  the  charge  is  special,  and  it  sets  out  the  altera- 
tion of  an  order  given  by  the  defendant  himself,  it  must  further 
show  that  the  alteration  was  made  after  the  order  was  put  in 
circulation ;  for,  as  observed  in  one  case,  ^^  the  defendant's  alter- 
ing an  order  drawn  by  himself  on  Avery,  in  favor  of  Ainsworth, 
does  not  upon  its  face  import  an  injury,  neither  in  its  tendency 
does  it  injure  any  one."  • 

§  420.  The  Intent  to  defraud^  and  as  to  naming  the  Per^ 
%on  to  he  defrauded:  — 

The  PnbUc  —  IndividoalB  —  How  lay  the   Intent  —  We  have 

seen,^  that  forgery  is  a  particular  kind  of  cheat,  or  attempt 
to  cheat.  Now,  at  the  common  law,  a  cheat  may  be  practised 
or  attempted  either  on  an  individual  or  on  the  public  at  large ; 
and,  if  on  the  public,  it  is  more  heinous  than  on  an  individual.' 

1  Rex  V.  Birch,  1  Leach,  4tih  ed.  79,  *  Gommonwealtih  v,  Butterick,  100 

2  W.  Bl.  790,  2  Eaflt  F.  C.  980.  Haas.  12, 18. 

3  See  Vol.  I.  §  881-886.  «  The  State  v.  McGardner,  supra. 

*  Grim.  Law,  11.  §  685;  The  State  •  The  State  v.  Gfeenlee,  1  Dot.' 628. 

».  McGardner,  1  L«.  27 ;  The  State  v.  7  Ante,  §  899. 

Weayer,  18  Ire.  491.  8  Crim.  Law,  n.  §  169. 
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There  may  unquestionably,  therefore,  he  an  indictahle  common- 
law  forgery,  where  the  intent  is  to  cheat  the  public,  in  distinc- 
tion from  any  particular  individual.^  In  such  a  case  the  intent 
should  undoubtedly  be  laid  in  the  indictment  according  to  the 
fact  But,  coming  to  the  common  and  more  numerous  class  of 
forgeries,  the  indictment,  as  Starkie  observes,  must  ^'allege 
that  the  act  was  done  with  intent  to  defraud  a  particular  per- 
son or  body,  ....  which  intention  must  be  proved  as  laid."  ^ 
And  Archbold  says :  ^^  The  intent  to  defraud  is  described  as  an 
ingredient  of  the  offence  in  all  the  statutes  upon  the  subject  of 
forgery,  and  must  consequently  be  charged  in  the  indictment. 
Where  the  intent  mentioned  in  the  statute  is  to  defraud  any 
particular  corporation,  <&c.,  it  must,  of  course,  be  so  laid  in  the 
indictment.  But  where  the  intent  is  described  generally  to 
defraud  any  person  or  persons,  it  is  prudent  in  the  indictment 
to  charge  the  offence,  in  different  counts,  to  have  been  com- 
mitted with  intent  to  defraud  each  of  the  persons,  partner- 
ships, or  corporations  that  might  have  been  defrauded  by  it  if 
the  forgery  had  succeeded."  ^ 

§  421.  Manner  of  the  Fraud  —  How  designate  the  Person  to 

be  defrauded.  —  This  is  the  doctrine  of  the  courts  everywhere.^ 
It  is  not  necessary  the  indictment  should  mention  the  manner 
in  which  the  person  was  to  be  defrauded ;  but  "  it  is  sufficient 
to  aver  a  general  intent  to  defraud  a  certain  person,  which 
intention  may  be  made  out  by  the  facts  in  evidence  at  the 
trial."  ^  And  if  the  allegation  is,  that  the  intent  was  to  defraud 
a  foreign  bank,  the  fac.t  of  the  bank  being  incorporated  need 
not  be  stated  in  the  indictment.  It  is  enough  to  aver,  that  the 
instrument  set  forth  was  falsely  made,  with  the  intent  to  injure 
and  defraud  the  bank.  Under  such  an  averment  an  exemplifi- 
cation of  the  act  of  incorporation  is  admissible  in  evidence.^ 
So,  where  the  intent  is  to  defraud  an  individual,  it  is  not  nec- 
essary to  mention  the  residence  of  such  person  as  being  within 
the  State,  or  within  the  United  States.^ 

»  Crim.  Law,  II.  §  655.  »  Rex  r.  Powell,  1  Leach,  4th  ed.  77, 

«  1  Stark.  Crim.  H.  2d  ed.  112.  78,  2  W.  Bl.  787,  2  East  P.  C.  976. 

s  Archb.  Crim.  PI.  &  Et.  10th  Lond.  •  People  v.  Steams,  21  Wend.  409, 

e.    858.  28  Wend.  684. 

^  The     State    v.    Odel,    8    Brer.  ^  In  &  South  Carolina  case,  the  in- 

652.  dictment  did  not  set  forth,  that  the  per- 
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§422.  Elect  which  of  Two  Persona — DiBtinctionB — Evi- 
dence—  Law  raisins  Intent  —  There  are  circumstances  in 
which  the  pleader  may,  at  his  election,  lay  the  intent  to  be  to 
defraud  one  or  another  of  two  or  more  dififerent  persons,  while, 
in  other  circumstances,  his  choice  is  more  limited,  or  even 
restricted  to  a  single  individual.^  Where  the  intent  is  laid  to 
be  to  defraud  the  individual  whose  name  is  forged,  though  in  a 
case  merely  of  passing  forged  paper,  this  specific  intent  is  sus- 
tained, in  matter  of  law,  by  any  proof  which  establishes  the 
forgery,  even  though,  in  fact,  the  prisoner's  intent  was  differ- 
ent. Thus,  where  the  indictment  was  for  disposing  of  a  forged 
bank-note  of  the  Bank  of  England,  with  intent  to  defraud  the 
bank;  and  the  jury,  in  returning  their  verdict  of  guilty, 
^'  stated  that  they  thought  that  the  prisoner  had  the  intention 
to  defraud  whoever  might  take  the  note,  but  that  the  intention 
of  defrauding  the  bank  in  particular  did  not  enter  into  lier  con- 
templation " ;  she  was  held  to  have  been  rightly  convicted. 
Said  all  the  judges,  ^'upon  the  evidence  in  this  case,"  she 
"  must  be  taken  to  have  intended  to  defraud  the  bank."  ^  From 
this  case,  from  others,  and  from  the  reason  of  the  thing,  we 
may  well  derive  the  doctrine,  that,  whether  the  indictment  is 
for  committing  the  original  forgery,  or  for  passing  the  forged 
paper  as  good,  the  intent  may  be  laid  to  be  to  defraud  the  per- 
son whose  name  is  forged,  and  this  specific  allegation  will,  in 
matter  of  law,  be  sustained  by  any  proof  which  establishes  the 
general  crime  charged ;  even  though  in  the  real  facts,  as  devel- 
oped, it  appears  the  prisoner  did  not  mean  to  defraud  this  per- 
son, but  meant  to  defraud  some  other  person  instead. 

§  423.  Name  forged,  Fictitioiis  —  Election,  continued.  —  But  if 

the  name  forged  is  a  mere  fictitious  name,  representing  no  pei^ 
son  or  corporation  which  has  any  existence,  then,  though  the 
transaction  may  be  indictable  as  a  forgery  or  a  criminal  utter- 
^gi  7^^  the  particular  indictment,  if  thus  drawn,  will  fail, 

son  intended  to  be  defrauded  was  resid-  ^  See,-  for  a  statement  of  doctrines, 

ing  or  being  within  any  of  the  United  Crim.  Law,  EL.  §  510,  556,  557. 

States ;  yet  it  was  adjudged  sufficient,  >  Rex  v.  Mazagora,  Russ.  &  Ry.  291. 

under  the  Act  of  Assembly  of  1886,  al-  And  see  Rex  v.  Sheppard,  Russ.  &  Ry. 

though  not  so  under  the  Act  of  Assem-  169 ;  Rex  v,  Holden,  Russ.  &  Ry .  154, 

biy  of  1801.    The  State  v.  Houseal,  2  2  Leach,  4th  ed.  1019,  2  Taunt.  SS4; 

Brer.  219.  Reg.  r.  Cooke,  8  Car.  &  P.  586. 
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because  no  fraud  was  possible  where  the  party  alleged  to  be 
defrauded  was  a  mere  nonentity.  In  such  a  case,  if  the  offence 
consisted  in  the  passing  of  the  forged  instrument,  the  intent 
should  be  laid  to  be  to  defraud  the  person  to  whom  it  was 
passed.^  And  though  the  person  or  corporation  purporting  to 
be  the  maker  has  an  existence,  and  the  indictment  might  well 
lay  the  intent  to  be  to  defraud  such  person  or  corporation,  still 
it  may  equally  well  lay  the  intent  to  be  to  defraud  the  person 
to  whom  it  was  passed.^ 

§  424.  AUeging  Intent  diiferently  in  Different  Connti  —  (PointB, 

in  the  Note). —  The  reader  is  referred  to  some  points  stated  in 
a  note.^    But  in  practice,  the  intent  will  generally  be  set  out 

1  Crim.  Law,  11.  §  610.  ment  for  forgery,  apply  to  the  rerb  to 

s  Reg.  r.  Cooke,  8  Car.  &  P.  686 ;  which  the  prisoner's  name  is  the  noml- 

Bex   V,  Holden,  Russ.  &  By.  164,  2  natire ;  therefore,  a  count  which  states 

Leach,  4th   ed.   1019,  2  Taunt.  884;  that  the  prisoner  *' did  forge  "  a  promis- 

Hooper  v.  The  State,  8  Humph.  98.  sory  note   for    60/.,  "  on  which  said 

*  An  indictment  for  forging  a  check,  promissory  note  is  an  indorsement  as 

drawn  in  the  name  of  a  copartnership  follows :  C.  J.,  with  intent  to  defraud 

on  a  hanking  company,  need  not  set  W.  R.  S.,"  sufficiently  charges  that  the 

out  the  names  of  all  the  persons  com-  forged  note,  and  not  the  indorsement, 

posing  the  partnership  or  banking  com-  was  the  thing  by  which  the  prisoner 

pany.    It  is  sufficient  if  it  designates  intended  to  defhiud  W.  R.  S.    Rex  v. 

any  one   person  intended  Xo  be  de-  James,  7  Car.  &  P.  668.    The  follow- 

fkmaded.    People  v.  Curling,  1  Johns,  iog  is  taken  from  Archb.  Crim.  Pi.  & 

820.    If  a  banker,  authorized  to  pay  £t.  10th  Lend.  ed.  864 :  The  indict- 

a  sam  of  money  to  three  persons  in  ment  alleging  the  intent  to  defraud  J. 

particular,  and  to  them  only,  pays  it  to  N.,  "  it  is  not  necessary  to  prove  that 

one  of  them,  and  to  two  strangers  who  J.  N.  was  actually  defrauded  by  the 

personate  the  other  two,  his  liability  forgery.    Rex  v.  Crooke,  2  Stra.  901 ; 

continues ;  and  the  false  instrument,  Rex  v,  Goate,  1  Ld.  Raym.  787.    If, 

upon  which  the  money  was  obtained,  ih>m  circumstances,  the  jury  can  pre- 

may  be  charged  to  hare  been  made  sume  that  it  was  the  defendant's  inten- 

with  intent  to  defraud  them.    Dixon's  tion  to  defraud  J.  N.,  —  if  in  &ct  J.  N. 

Case,  2  Lewin,  178.    A  forged  bill  of  might  hare  been  defrauded  if  tbe  for- 

exchange,  given  in  payment  by  the  gery  had  succeeded,  —  it  is  sufficient 

prisoner  to  one  of  two  known  partners,  to  satisfy  this  allegation  in  the  indict- 

nmy  be  laid  to  be  forged,  &c.,  with  ment ;  for,  where  the  intent  to  defiuud 

intent  to  defrnud  the  one,  where  the  exists  in  the  mind  of  the  defendant,  it 

psrtoership  dealings   have  been  con-  is  sufficient,  though,  frt>m  circumstances 

dnctet^  by  him  only.    Reg.  v,  Hanson,  of  which  he  is  not  apprised,  he  could 

2  Moody,  246.  From  the  act  of  forgery  not  in   fact  defraud   the  prosecutor; 

the  intent  to  defraud  .sufficiently  ap-  Rex  v.  Holden,  Russ.  &  Ry.  164 ;  even 

pears,  especially  if,  fit>m  circumstances,  though  the  party  to  whom  the  forged 

tbe  jury  can  fiurly  infer  that  the  party  instrument  is  uttered  believes  that  the 

intended  to  utter  the  forged  instru-  defendant  did  not  intend  to  defrand 

meDt,  or  that  he  had  put  it  on  record,  him.    Rex  v.  Sheppard,  Russ.  &  Ry. 

Henderson  v.  The  State,  14  Texas,  608.  169.    See  Rex  v.  Harvey,  2  B.  &  C. 

The  words  "  with  intent,"  in  an  indic^  267.    Where  a  forged  bill  of  exchange, 
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diflFerently  in  different  counts;  thus  preventing  questions 
arising  to  embarrass  the  trial,  and  facilitating  the  proofs  by 
rendering  available  all  the  presumptions  which  the  law  can 
raise. 

§  426.  For  Uttexins  —  Name.  —  Where  the  indictment  is  for 
uttering,  it  should  mention  the  name  of  the  person,  if  known, 
to  whom  the  forged  instrument  was  passed ;  or,  if  not  known, 
this  fact  should  be  stated  as  an  excuse  for  the  omission.^ 

§  426.  Talaely"  —  "Palae,  Forged,  and  Counterfeit."  —  "It  is 

sufficient  to  allege,"  says  Starkie,  '^  that  the  defendant  forged 
and  counterfeited,  though  it  is  usual  to  aver  that  he  did  faUeltf 
forge  and  counterfeit ;  for  the  adverb  is  sufficiently  implied  in 
the  former  words."  ^  In  Ohio  it  was  held,  that  the  words  "  false, 
forged,  and  counterfeit  bank-note,"  are  not  repugnant  and 
therefore  vicious,  when  used  in  an  indictment.^ 

II.  Some  General  Views  of  the  Evidence, 

§  427.  Intent  to  defraud  —  PriBoner'a  Kno'vtrledge  of  tbe  Forg- 
ery—  Other  iTtteringB,  Ac.  —  One  of  the  leading  points  to  be 

payable  to  the  order  of  the  defendant,  '  one  of  the  public  officers '  of  a  bank- 
was  given  as  a  pledge  only,  but  to  ob-  ing  company  established  under  7  Geo. 
tain  credit,  it  was  holden  to  be  a  fraud-  4,  c.  46,  A.  B.  stated  that  he  was  the 
ulent'  intent  within  the  meaning  of  the  public  officer ;  and  an  examined  copy 
statute.  Rex  v.  Birkett,  Russ.  &  Ry.  of  the  return  forwarded  to  the  stamp- 
86.  ...  A  forged  check  drawn  on  the  office  under  that  act,  in  which  also  he 
Worcester  old  bank  was  presented  by  was  stated  to  be  so,  was  put  in ;  but 
the  prisoner  to  Ruffijrd's  bank  at  Stour-  this  copy  had  not  the  affidavit  at  the 
bridge,  and  refused ;  and,  upon  an  in-  close  of  the  return,  which  is  directed 
dictment  for  forging  and  uttering  the  by  schedule  A  of  that  statute,  and  the 
check  with  intent  to  defraud  the  Messrs.  date  was  left  blank.  The  judges  held, 
Ru£ford,  it  was  objected  that,  as  it  was  tliat  A.  B.  was  sufficiently  proved  to 
not  drawn  upon  them,  it  could  not  de-  be  the  public  officer.  Reg.  v.  Carter, 
fraud  them;  but  Bosanquet,  J.  held,  1  Car.  &  K.  741.  See  Edwards  p. 
that,  as  it  was  presented  at  their  bank  Buchanan,  8  B.  &  Ad.  788. 
for  payment,  it  was  evidence  of  an  in-  ^  Anonymous,  1  East  P.  C.  180; 
tent  to  defraud  them.  Rex  v.  Crow-  Buckley  v.  The  State,  2  Greene,  Iowa, 
ther,  5  Car.  &  P.  816.  The  fact  that  162;  ante,  §  404. 
the  prisoner  has  given  guaranties  to  >  1  Stark.  Crim.  PI.  2d  ed.  98,  refer- 
his  bankers,  to  whom  he  paid  a  forged  ring  to  2  East  P.  C.  985 ;  Rex  v.  Mariot, 
note,  to  a  larger  amount  than  the  note,  2  Lev.  221 ;  Rex  v.  Dawson,  1  Stra. 
does  not  so  completely  negative  an  m-  19.  See,  fUso«  Reg.  v.  King,  7  Hod. 
tent  to  defraud  them  as  to  withdraw  150,  1  Saik.  842;  Rex  v,  Johnson, 
tbe  case  frx>m  the  consideration  of  the  2  Show.  1. 

jury.    Rex  v.  James,  7  Car.  &  P.  558.        >  Mackey  v.  The  State,  8  Ohio  Sute, 

See  Reg.  v.  Cooke,  8  Car.  &  P.  582.  862,  perhaps  overruling  or  qualifying 

...  On  the  trial  of  an  indictment  for  Eirby   v.  The    State,'  1   Ohio  State, 

forgery,  with  intent  to  defraud  A.  B.,  185. 
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established  in  all  these  cases  is,  that  the  false  making  or  the 
false  uttering  was  done  with  intent  to  defraud.  Where  the 
,  indictment  is  for  the  uttering,  the  usual  method  of  proving 
this  intent  is  to  proTO,  that  the  prisoner  knew  the  instrument 
to  be  a  forgery.  And  in  the  former  volume  we  saw,  that,  to 
establish  this  knowledge,  it  is  competent  to  show  other  utter- 
ings  and  attempts  to  utter  false  paper,  and  the  like.  This  mat- 
ter was  in  that  volume  sufficiently  discussed."  ^ 

§428.  Falaa  RepresentatioiiB  —  False  Deposltioii.  —  Again,  if 

the  prisoner,  at  the  uttering  of  the  false  instrument,  made  false 
representations,  this  is  evidence  tending  to  show  his  knowledge 
of  the  falsity  of  the  instrument.^  So  where  a  man  on  trial  for 
forging  several  receipts,  fabricated  a  deposition  to  prove  one  of 
them«to  be  genuine,  this  was  held  to  be  evidence  in  the  nature 
of  an  admission  of  the  falsity  of  the  receipt.^ 

§  429.  Witness  —  Person  ^^hose  Name  is  forged  —  Effect  of 
Interest.  —  The  person  whose  name  is  forged  is,  according  to 
the  rules  which  generally  prevail,  a  competent  witness  to  prove 
the  forgery;^  even,  according  to  some  opinions,  though  he  is 
to  receive  a  portion  of  a  fine  to  be  imposed  on  conviction.^  As 
to  the  last  point,  however,  the  doctrine  is  not  uniform.  Thus, 
in  an  early  Vermont  case  he  was  held  to  be  incompetent ;  for, 
said  the  prisoner's  counsel,  the  statute  of  the  State,  ^'  like  the 
statute  of  Elizabeth,  gives  a  compensation  to  the  party  grieved.*^ 
And  tlie  court,  yielding  to  the  force  of  the  argument,  observed : 
^^  It  is  a  general  rule,  that,  where  the  law  gives  a  compensation 
to  the  sufferer  by  a  crime,  the  person  injured  cannot  be  a  wit- 
ness to  convict  the  accused."  ^ 

1  Vol.  I.  §  1066  et  8eq.  DaU.  110 ;  Pope  v.  Nance,  1  Stew.  364  ; 

>  Rex  V.  Sheppard,  1  Leach,  4th  ed.  People  v,  Howell,  4  Johns.  296 ;  The 

226,  2  East  P.  C.  967,  Russ.  &  Ry.  State  v.  Phelps,  11  Vt.  116;  The  State 

169.  V,  ShurtUff,  18  Maine,  86a 

*  The  State  v.  Williams,  27  Vt.  724.  ^  Noble  v.  People,  Breese,  29.    The 

*  Simmons  v.  The  State,  7  Ohio,  1st  ground  on  which  this  doctrine  is  placed 
pt  116 ;  Pennsylvania  v.  Parrel,  Addl-  by  the  courts  which  maintain  it,  is  the 
son,  246 ;  The  State  r.  Whitten,  1  Hill,  necessity  of  the  case. 

S.  C.  100 ;  Commonwealth  v,  Hutchin-  «  The  State  v,  A.  W.  1  Tyler,  260. 

son,    1   Mass.  7 ;    Commonwealth  v.  See  Bradley  t;.  Couch,  1  Root,  861 ; 

Snell,  8  Mass.  82 ;  Commonwealth  v.  The  State  v,  Branson,  1  Root,  807 ; 

Waite,  5  Mass.  261 ;  Commonwealth  The  State  v.  Blodget,  1  Root,  684 ;  The 

V.  Peck,  1  Met.  428;  People  v.  Dean,  Stete  v.  NetUeton,  1  Root,  808.    The 

6  Cow.  27  ;*  Respublica  v.  Weight,  1  doctrine  of  the  Vermont  court  appears 

Teates,  40i ;  Respublica  v.  Keating,  1  also  to  be  the  original  English  doctrine. 
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§  480.  Continned  —  Snbsoxibing  ^07itneBs  —  Instnimeiit  de- 
stroyed.—  If  the  forged  instrument  has  subscribing  witnesses, 
its  falsity  may  still  be  proved  by  the  testimony  of  the  person, 
whose  name  is  forged ;  and  the  subscribing  witnesses,  there- 
fore, need  not  necessarily  be  called.^  And,  if  the  instrument 
has  been  destroyed,  such  person  may  testify  to  the  destruction 
and  to  the  forgery  alike,  even  though  there  are  pending  against 
him  civil  actions,  in  which  his  only  defence  may  be  the  forgery 
of  the  instrument.  The  judgment  in  the  criminal  case  could 
not  be  given  in  evidence  in  the  civil.^ 

§  431.  Officers  of  Bank  as  "WitneBses  —  Private  Individnala  — 
Third  Fereoiui.  —  Within  this  principle,  the  officers  of  a  bank 
are  competent  witnesses  to  prove  the  forging  of  a  paper  pur^ 
porting  to  be  one  of  their  bills.'    But  they  are  not  the  only 

But,  in  1828,  tfai8  matter  was  regulated  2  East  P.  C.  1000;  Rex  v.  V^ella,  2 

by  Stat  9  Geo.  4,  c.  82,  §  2,  as  follows :  East  P.  C.  1000 ;  Rex  v.  Dodd,  1  Leach, 

"  On  anj  prosecution,  hj  indictment  or  4th  ed.   155 ;  Rex  v.  Parr,  1  Leach, 

information,  either  at  common  law  or  4th  ed.  484,  488 ;  Rex  v.  Wait,  Rust, 

by  virtue  of  any  statute,  against  any  &  Ry.  505,  7  Moore,  478,  1  Bing.  121, 

person,  for  forging  any  deed,  writing,  11  Price,  518 ;  Rex  v.  Pigeon,  1  Car. 

instrument,  or  other   matter  whatso-  &  P.  98 ;  Rex  v.  Treble,  Russ.  &  Ry. 

ever;  or  for  uttering  or  disposing  of  164;  Rex  v.  Usher,  1  Leach,  4Ui  ed. 

any  deed,  writing,  instrument,  or  other  48,  2  East  P.  C.  999 ;  Rex  v,  Akehurst, 

matter  whatsoever,  knowing  the  same  1  Leach,  4th  ed.  150,  2  East  P.  O. 

to  be  forged;  or  for  being  accessory  be-  1008 ;  Rex  v.  Taylor,  1  Leach,  4th  ed. 

fore  or  after  the  fact  to  any  such  ofience,  214,  2  East  P.  C.  690;  Rex  o.  Spon- 

if  the  same  be  a  felony  ;  or  for  aiding,  sonby,  1  Leach,  4th  ed.  882,  2  East  P. 

abetting,  or  counselling  the  commission  C.  996 ;    Rex  9.  Mott,  Russ.  6  Ry. 

of  any  such  offence,  if  the  same  be  a  485 ;  Rex  v.  Young,  Russ.  &  Ry.  281, 

misdemeanor;     no    person    shall    be  note;    Rex  v.  Peacock,  Russ.  &  Ry. 

deemed  to  be  an  incompetent  witness  278.  Later  legislation,  both  in  England 

in  support  of  any  such  prosecution,  by  and  in  many  of  our  States,  has  removed 

reason  of  any  interest  which  such  per-  altogether  the  impediment  of  interests, 

f  on  may  have  or  be  supposed  to  have  in  all  cases,  criminal  and  civil  alike, 

in  respect  of  such  deed,  writing,  instru-  ^  Simmons  v.  The  State,  7  Ohio,  let 

ment,  or  other  matter."    The  following  pt.  116. 

collection  of  English  cases,  decided  be-  ^  Commonwealth   v.  Peck,  1  ^et. 

fore  the  passage  of  this  statute,  may  428.     According   to   a  Pennsylvania 

be  useful,  under  some  circumstances,  case,  the  person  purporting  to  be  the 

to  the  reader ;  while  it  would  not  be  maker  of  a  forged  note  b  a  witness  to 

well  to  occupy  our  space  with  a  full  prove  the  forgery ;  but  the  bond  fide 

digest  of  them :  Rex  v.  Russel,  1  Leach,  indorser  of  such  a  note,  unless  he  has 

4th  ed.  8 ;  Rex  v.  Crocker,  Russ.  &  Ry.  paid  the  note,  is  not  a  witness.    Rea- 

97,  2  N.  R.  87,  2  Leach,  4th  ed.  987 ;  pubUca  v.  Ross,  2  Yeates,  1,  2  Dali. 

Rex  V,  Smith,   2  East  P.  C.  1000,  1  289. 

Leach, 4th ed. 888, note;  Rex  v,  Rhodes,  *  Rex  v.  Newland,  1  Leach,  4tfa  ed. 

1  Leach,  4th  ed.  24;  Thornton's  Case,  811,  2  East  P.  C.  1001 ;  'Bank  Pioae- 

2  Leach,  4th  ed.  684 ;  Rex  v.  Testick,  cations,  Ross.  &  Ry.  878. 
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witnesses,  neither  need  they  be  called,  even  though  they  are 
accessible  to  the  process  of  the  court ;  for  the  forgery  may  be 
^ually  well  proved  by  any  other  competent  persons.^  And 
the  same  rule  applies  to  instruments  signed  by  private  indi* 
▼iduals.^  This  doctrine  is  pretty  plainly,  in  all  its  parts,  the 
true  doctrine,  resting  well  in  the  principles  which  govern  this 
class  of  questions.  But  it  appears  to  be  the  practice  of  some 
courts,  to  look  upon  the  testimony  of  third  persons  as  in  some 
sense  secondary  evidence,  and  to  require  the  absence  of  those 
whose  names  are  alleged  to  be  forged,  to  be  in  some  way  ac- 
counted for,  before  the  third  persons  are  received  in  their 
stead.^  In  the  facts  of  cases,  men  have  often  mistaken  a 
foi^ery  for  their  own  signature ;  and  a  witness  who  testifies 
to  a  signature  purporting  to  be  his  own,  or  any  piece  of  hand- 
writing purporting  to  be  done  by  himself,  speaks  only  from  his 
judgment  in  the  matter,  unless  the  paper  had  been  in  his  hands 
constantly  after  he  wrote  it.  Such  a  witness,  therefore,  stands 
on  precisely  the  same  ground  of  principle  as  any  other.  Usu- 
ally, indeed,  such  a  witness  is  less  liable  to  be  mistaken  than  a 
third  person ;  but  even  this  is  not  always  so.  There  are  men 
who  can  tell  the  handwriting  of  some  others  better  than  those 
others  can  tell  it  themselves.  On  principle,  therefore,  there  is 
no  distinction  to  be  drawn  between  these  two  classes  of  witr 
nesses ;  they  are,  indeed,  of  one  class. 

§  432.  Proof  of  Handwriting;  —  Question  for  Jnry  —  Presump* 
tion.  —  The  question,  how  the  handwriting  is  to  be  proved, 
belongs  to  a  general  work  on  evidence,  and  it  is  not  to  be  here 
discussed.  It  is  for  the  jury,  not  the  court,  to  determine  on 
the  evidence  whether  the  signature  in  controversy  is  a  forgery.^ 
The  presumption,  in  the  first  instance,  is,  that  the  instrument 
is  genuine,  and  not  forged.^ 

1  Bex  V,  Hughes,  2  Eu(  P.  C.  1002,  >  Foulkes  v.  Commonwealth,  supra; 
1  Leach,  4th  ed.  811,  note ;  The  Sute  Henderson  v.  The  State,  14  Texas,  608. 
ir.  8t«lmaker,  2  Brer.  1 ;  The  SUte  v.  *  The  SUte  v.  Hooper,  2  Bailey,  37 ; 
I^wrenoe,  Brayton,  78;  Foulkes  v.  The  SUte  v.  Tiitt,  2  Bailey,  44;  The 
Commonwealth,  2  Rob.  Va.  886;  The  State  v.  Petty,  Harper,  59;  Common- 
State  9.  Anderson,  2  Bailey,  665 ;  Bank  wealth  o.  Taylor,  5  Cush.  605;  Com- 
Proeectttions,  Russ.  &  Ry.  878 ;  Hess  47.  mon wealth  v.  Carey,  2  Pick.  47. 
rrhe  State,  5  Ohio,  5 ;  Johnson  v.  The  <  Mosher  v.  The  State,  14  Ind.  261. 
Stale,  85  AU.  870 ;  Martin  v.  Common-  *  Commonwealth  v.  Stow,  1  Mass. 
wealth,  2  Leigh,  745.  64. 
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§  433.  Iiuitniment  "whether  must  be  produced  — ^97hat  "will  ez- 
ouee — Lost  instniment,  &o.  —  Ordinarily,  the  instrument  alleged 
to  be  forged  must  be  produced  at  the  trial ;  and,  without  such 
productioh,  evidence  of  the  forgery  cannot  be  admitted.^  But 
this  rule  has  exceptions  which  are  familiar  to  practitioners  in 
all  the  departments  of  our  law.  Thus,  as  observed  in  one  case : 
"Evidence  may  be  received  to  prove  that  the  prisoner  de- 
stroyed the  notes,  to  prevent  their  being  produced ;  also,  evi- 
dence of  what  the  prisoner  has  said  by  way  of  owning  or 
acknowledging  that  he  forged  the  notes."  ^  And  where  the 
instrument  has  been  destroyed,  without  his  privity,  by  some 
third  person,  for  the  purpose  of  screening  the  prisoner,  its  pro- 
duction may  be  dispensed  with,  and  the  forgery  proved  without 
it.^  And  the  same  rule  prevails  if  the  instrument  has  been 
simply  lost>  It  prevails,  also,  where  the  instrument  is  shown 
to  be  in  the  hands  of  the  prisoner ;  ^  but,  in  this  case,  reason- 
able notice  must  first  be  given  him  to  produce  it  at  the  trial.^ 

§  434.  Lost  InstTumentf  continued  —  Proof  before  Qrand  Jury  — 
Petit  Jury  —  Lost   between  Indictment    found  and   Trial — We 

have  seen, 7  that,  where  the  instrument  cannot  be  had  before 
the  grand  jury,  the  indictment  may  allege  the  loss,  destruction, 
or  the  like,  as  an  excuse  for  not  setting  out  the  tenor,  and 
then  proceed  to  set  out  the  substance.  To  enable  the  grand 
jury  to  make  its  finding,  secondary  evidence  of  the  contents 
of  the  instrument  may  be  laid  before  them.®    In  this  case, 

^  The  State  v.  Blodget,  1  Root,  584 ;  the  prisoner's  attorney.    It  was  held. 

The  State  v.  Orsbom,  1  Root,  152 ;  that,  if  the  prisoner  did  not  produce  the 

United  States  v,  Britton,  2  Mason,  464.  deed,  he  haying  had  notice  to  produce 

2  The  State  v.  Ford,  2  Root,  98.  it,  secondary  evidence  might  be  giren 

'  Pendleton   v.    Commonwealth,    4  of  its  contents,  without  calling  his  at> 

Leigh,  694 ;   Commonwealth  v.  Snell,  tomey  to  prove  what  he  had  done  with 

8  Mass.  S2;  Commonwealth  v.  Hutch-  the  deed.    If,  as  secondary  evidence 

inson,  1  Mass.  7.  of  the  contents  of  the  deed,  the  draft  is 

*  Commonwealth  v.  Snell,  8  Mass.  given  in  evidence;  and,  in  the  draft, 

82.  words  are  abbreviated  which  in  the  set- 

B  Ross  V.  Bruce,  1  Day,  100.  ting  out  of  the  deed  in  the  indictment 

®  Rex  V.  Haworth,  4  Car.  &  P.  254.  are  put  in  words  at  length  ;  it  will  be 

On  an  indictment  for  uttering  a  forged  for  the  jury  to  say  whether  they  think 

deed,  it  appeared  that  the  deed  alleged  that  the  words  abbreviated  in  the  draft 

to  have  been  forged  was  produced  in  were  inserted  at  length  in  the  deed 

evidence  by  the  prisoner's  attorney  on  itself.    Rex  r.  Hunter,  4  Car.  &  P.  128. 

the  trial  of  an  ejectment,  in  which  the  ^  Ante,  §  404. 

prisoner  was  lessor  of  the  plaintiff;  and  8  xtez  v.  Hunter,  8  Car.  &  P.  691. 

that,  after  the  trial,  it  was  returned  to 
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plainly,  the  substance  only  need  be  proved  before  th6  petit 
jury,  the  same  as  before  the  grand  jury.  But  suppose  the 
grand  jury  had  the  instrument,  yet  it  cannot  be  produced 
before  the  petit  jury,  and  the  indictment,  therefore,  aUeges  the 
tenor,  not  the  substance,  plainly  two  things  follow  :  first,  the 
trial  may  proceed ;  secondly,  proof  of  the  substance  will  not 
suffice,  but  the  proof  must  be  of  the  tenor,  for  it  is  required 
by  the  form  of  the  allegation.^ 

§  435.  Name  —  Written  by  Defendant  —  Authorized  or  not.  — 

Where,  as  we  saw  in  the  work  on  the  Criminal  Law,^  one  is 
authorized  to  write  another's  name,  and  he  writes  it,  this  can- 
not constitute  a  forgery.  Still,  if  on  the  trial  of  an  indictment 
for  this  offence,  where  the  name  does  not  appear  on  the  face 
of  the  instrument  as  written  by  procuration,  the  handwriting  of 
the  apparent  maker  is  disproved,  the  presumption  will  be  that 
the  instrument  is  false.  There  is  no  need,  in  the  first  instance, 
to  go  further  and  show  the  negative  fact,  that  no  third  person 
was  authorized  to  write  the  name.  And  if  the  indictment  is 
for  a  criminal  uttering,  this  evidence,  coupled,  with  circum- 
stances manifesting  guilty  knowledge,  will,  when  added  to  the 
fact  of  uttering,  make  out  a  sufficient  prima  facie  case  against 
the  prisoner.^ 

1  See  United  States  v.  Britton;  2  instniment  of  which  forgery  may  he 

Mason,  464 ;  The  State  v.  Potts,  4  Halst.  perpetrated.    The  want  of  a  more  full 

26.    According  to  the  latter  of  these  description  must  be  excused  by  proper 

cases,  though  an  indictment  for  passing  averments ;  but  this  is  a  rule  of  plead- 

counterfeit  money  purports  to  set  forth  ing,  not  of  evidence,  to  prevent  an  ex- 

the  counterfeit  note  according  to  its  ception  to  the  indictment,  not  to  legiti- 

tenor,  and  contains  no  averment  of  its  mate  secondary,  or  inferior  evidence." 

loss  or  destruction,  the  production  of  p.  28. 

the  note  may  be  dispensed  with,  upon  ^  Crim.  Law,  II.  §  640,  and  see  §  548. 
proof  that  the  same  has  been  mutiUited        *  Rex  v.  Hurley,  2  Moody  &  R.  478. 

and  destroyed   by  the  defendant,  and  Proof  that  the  prisoner,  on  uttering  a 

other  evidence  of  its  contents  may  he  note,  represented  the  maker  as  living  at 

admitted.   And  Ewing,  C.  J.  observed  :  a  particular  place,  engaged  in  a  partic* 

"  it  is  true,  that,  in  certain  cases,  the  utar  line  of  business,  is,  when  the  note 

indictment  must  contain  an  averment  is  shown  not  to  be  such  person's,  suffi- 

of  the  loss  or  destruction  of  the  instru-  cient  to  prove  it  a  forgery ;  especially 

ment,  or  some  other  proper  cause  for  if  the  prisoner  is  the  payee  of  the  note. 

the  omission  of  a  full  description  ;  as  If  it  then  further  appears,  that  there  is 

where,  after  the  forgery  or  publication  another  person  of  the  same  name,  en- 

of  the  instrument,  it  has  been  lost,  de-  gaged  in  a  different  line  of  business,  the 

Btroyed,  or  passed  into  the  hands  of  the  prosecutor  will  not  be  compelled  by 

defendant,  and  yet  sufficient  of  its  con-  this  fact  to  prove  such  person  not  to  be 

tents  can  be  proved  to  show  it  to  be  an  the  maker  of  the  note.    If  the  note  is 
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§  486.  Gteneral  Views  —  Coune  of  the  Dlsoussion  —  (Points, 
in  the  Note).  —  The  books  contain  various  other  points  of  evi- 
dence, a  digest  of  some  of  which  is  here  appended  in  a  uote.^ 

reallj  the  genuine  one  of  this  other  per-  come  fh>m  the  prisoner's  brother,  and 
SOD,  it  is  for  the  prisoner  to  show  the  left  by  the  postman,  pnrsaant  to  its 
&ct.  Rex  V.  Hampton,  1  Moodj,  256.  direction,  at  the  lodgings  of  the  latter, 
^  On  the  trial  of  an  indictment  for  afler  he  was  apprehended  and  during 
forging  an  order,  it  appeared  in  eyi-  his  confinement,  but  nerer  actually  in 
dence  that  the  order  was  originally  gen-  his  custody,  cannot  be  read  in  evidence 
nine,  and  was  altered  to  a  greater  sum.  against  him  on  his  trial.  Rex  v.  Huet, 
Thecourtthereupon  instructed  the  jury  2  Leach,  4th  ed.  820.  On  an  indict- 
"  that,  if  it  was  proved  that  the  order  ment  for  the  forgery  of  a  note,  the  let- 
came  into  the  hands  of  the  defendant  ter  of  the  cashier  of  a  bank,  to  whom 
imaltered,  and  came  out  of  his  hands  the  note  was  sent  for  collection,  making 
altered,  the  burden  of  proof  was  on  the  suggestions  as  to  the  residence  of  the 
defendant  to  prove  that  he  did  not  alter  parties  to  it,  is  not  admissible  in  evi- 
it."  This  was  erroneous  :  it  should  dence.  Neither  is  the  protest  of  a 
have  been  left  to  the  jury  to  decide  on  notary,  offered  for  the  same  purpose, 
all  the  evidence.  The  State  v.  Flye,  26  Farrington  v.  The  State,  10  Ohio,  854. 
Maine,  812.  A  person  took  a  forged  In  a  prosecution  for  forgery  of  bank- 
will  to  a  solicitor  and  asked  him  to  ad-  notes,  against  one,  the  prosecutor,  after 
yanoe  money  on  a  mortgage  of  the  prop-  laying  a  foundation  by  proof  for  con- 
erty  mentioned  in  the  will.  The  solid-  necting  the  prisoner  with  other  persons 
tor  did  not  advance  the  money,  and  did  in  the  general  transactions,  may  give 
not  make  any  charge  for  the  interview,  evidence  that  different  parts  of  the 
This  was  held  not  to  be  a  privileged  machine  employed  in  the  counterfeit- 
communication.  Reg.  V.  Farley,  1  Den.  ing  were  found  in  the  possession  of 
C.  C.  197.  See,  also,  Reg.  v.  Hay-  other  persons  respectively;  but,  aa  to 
ward,  2  Car.  &  K.  284.  A  prisoner  the  effect  of  such  evidence,  and  the 
was  in  custody  on  a  diarge  of  forgery,  fact,  the  jury  must  decide.  United 
and  was  not  allowed  to  see  any  of  his  States  v.  Craig,  4  Wash.  C.  C.  729. 
friends.  He  wrote  to  a  fViend  "  to  ask  On  the  trial  of  a  prisoner  for  the  al- 
Mr.  G.  or  some  other  solidtor,  whether  leged  forgery  of  auditor's  warrants, 
the  punishment  was  the  same  whether  besides  testimony  to  the  handwriting 
the  names  forged  were  those  of  real  or  of  the  prisoner,  there  being  no  positive 
fictitious  persons.''  Mr.  G.  was  not  the  evidence  of  the  forged  warrants  having 
prisoner's  attorney,  though  he  was  an  been  seen  in  the  possession  of  or  ut- 
attomey ;  and  It  was  held,  that  this  was  tered  by  the  prisoner,  the  State  showed 
not  a  privileged  communication.  Rex  that  he  was  the  clerk  of  tlie  auditor, 
V,  Brewer,  6  Car.  &  P.  868.  In  a  case  had  offidal  custody  of  his  books,  free 
of  forging  and  uttering  a  forged  bill,  a  access  at  all  times  to  the  register,  and 
letter  written  by  the  prisoner  to  a  third  that  the  forged  warrants,  in  all  material 
person,  saying  that  such  person's  name  respects,  corresponded  with  the  genu- 
is  on  another  bill,  and  deshing  him  not  ine  ones  in  the  register.  Upon  this 
to  say  that  that  bill  is  a  forgery,  is  re-  the  prisoner  proposed  to  prove  tliat  the 
peivable  in  evidence  to  show  guilty  register  was  not  always,  or  generally, 
knowledge ;  but  the  jury  ought  not  to  in  his  custody,  but  was  carelessly 
consider  it  as  evidence  that  the  other  thrown  about  the  auditor's  office,  ac- 
bill  is  forged,  unless  such  bill  is  pro-  cessible  to  all  who  might  casually  enter, 
duced,  and  the  forgery  of  it  proved  in  and  often,  with  the  office  itself,  for  a 
the  usual  way.  Rex  v.  Forbes*  7  Car.  considerable  time  in  the  care  of  a  single 
&  F.  224.  On  an  indictment  for  forg-  servant.  This  was  held  to  be  proper 
ing  a  bank-note,  a  letter  purporting  to  rebutting  testimony,  and  it  should  be 
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But  it  is  not  deepied  best  to  discuss  these  general  matters  fur- 
ther in  t]ie  text.  Some  more  points  of  evidence,  however,  will 
appear  under  our  next  two  sub-titles.  In  this  chapter,  as  in 
the  chapter  on  Embezzlement,  we  are  obliged  to  pursue  a  less 
scientific  course  of  discussion  than  we  should  choose,  on  ac- 
count of  the  many  statutes  which  have  been  enacted  in  Eng- 
land and  in  our  own  States ;  creating  a  system  of  statutory 
jurisprudence,  where  the  statutes  are  multitudinous,  and  not 
always  in  harmony  one  with  another.  Forgery  is,  indeed,  a 
common-law  offence,  differing  herein  from  embezzlement ;  but, 
in  practice,  almost  all  indictments  for  forgery  are  statutory. 

in.   7^e  Indictment  and  the  Evidence  in  Particular  Cases. 

§  437.   Where  the  Indictment  is  founded  upon  a  Statute :  — 
Form. —  We  have  already  given  some  general  views  concern- 
ing indictments  for  forgery,  drawn  upon  statutes.     Archbold 
furnishes  tlie  following  general  form  for  such  an  indictment :  — 

"  That  J.  S.,  late  of  the  parish  of  B,  ui  the  county  of  M,  lahorer,  on,  &c.,  at 
tiie  parish  aforesaid,  in  the  county  aforesaid,  felonioasly  did  forge  a  certain 

[ken  mame  the  inttrumaU],  which  said  forged is  as  follows ;  that  is  to  say 

[kere  9dt  out  the  instrument  verbatim']^  with  intent  to  defraud  one  J.  N. ;  against  the 
form  of  the  statutes  in  such  case  made  and  prorided,  and  against  the  peace  of 
our  lady  the  queen,  her  crown,  and  dignity. 

received.  Pagaud  v.  The  State,  5  Sm.  purported  to  he  accepted  hy  ''  Samuel 
ft  IC.  491.  Where  one  of  the  makers  Knight,  Market-place,  Birmingham," 
of  a  note  is  indicted  for  forging  an  it  was  held,  on  an  indictment  for  the 
indorsement,  his  possession  of  the  note  forgery  of  the  acceptance,  that  the  re- 
may  be  given  in  eridence  to  rebut  the  suit  of  inquiries  made  at  Birmingham 
charge  of  ftaud.  Pennsylrania  v.  Mis-  by  the  prosecutor,  who  was  not  ac- 
Ber,  Addison,  44.  Where  the  proof  quainted  with  the  place,  was  evidence 
was,  that  the  defendant  passed  the  bank-  for  the  jury,  though  neither  the  best 
note,  that  the  note  was  fictitious,  that  nor  the  usual  evidence  given,  to  prove 
he  gave  diflferent  accounts  as  to  the  per-  the  non-existence  of  a  party  whose 
son  from  whom  he  received  it,  and  did  name  is  used.  Rex  v.  King,  6  Car.  ft 
not  attempt  upon  the  trial  to  explain,  P.  128.  On  an  indictment  for  utter- 
it  was  held  that  such  proof  sustained  a  ing  a  forged  will,  which,  together  with 
verdict  of  guilty.  Perdue  v.  The  State,  writings  in  support  of  it,  was  suggested 
2  Humph.  494.  On  an  indictment  for  to  have  been  written  over  pencil-marka 
ibrging  a  check,  purporting  to  be  drawn  which  had  been  rubbed  out,  it  was 
by  A  upon  Mrs.  L.  ft  Co.,  proof  that  held  that  the  evidence  of  an  engraver, 
no  person  named  A  keeps  an  account  who  had  examined  tlie  paper  with  a 
with  or  has  any  right  to  draw  on  Mrs.  mirror,  and  traced  the  pencil-marks, 
L.  &  Co.,  is  prima  fade  evidence  thai  was  admissible  on  the  part  of  the  proe- 
A  is  a  fictitious  person.  Rex  v.  Back-  ecution.  Beg.  v.  Williams,  8  Car.  ft 
let,  6  Car.  ft  P.  118.    Where  a  biU  P.  484. 
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"  Second  Count.  — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further 
present,  that  the  said  J.  S.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  feloniously  did  forge  a  certain  other 
[state  the  instrument  forged  as  in  an  indictment  for  a  larceny  of  the  instrument,  2  &  8 
Will.  4,  c.  128,  §  8  (ante,  §  867)],  with  intent  to  defraud  the  said  J.  N. ;  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lady  the  queen,  her  crown,  and  dignity. 

**  Third  Count.  —  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  the  said  J.  S.  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  feloniously  did  offer,  utter,  dis- 
pose of,  and  put  off  a  certain  other  forged ,  which  said  last-mentioned  forged 

— ^  is  as  follows ;  that  is  to  say  [here  set  out  the  instrument  verbatim],  with  intent 
to  defraud  the  said  J.  N.  (he  the  said  J.  S.  at  the  time  he  so  uttered  and  pub- 
lished the  said  last-mentioned  forged as  aforesaid,  then  and  there  well 

knowing  the  same  to  be  forged) ;  against  the  form  of  the  statutes  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  queen,  her  crown,  and 
dignity. 

"Fourth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
fluther  present,  that  the  said  J.  S.  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  feloniously  did  offer,  utter, 
dispose  of,  and  put  off  a  certain  other  forged  [as  in  the  second  count],  with  intent, 
&c.  [as  in  the  last  count.] "  ^ 

§  438.  *"  Forge  or  cause  to  be  forced."  —  Some  statutes  use  the 
expression  ^'  forged  or  cause  to  be  forged.''  If  an  indictment 
follows  these  words,  using  the  disjunctive  "or,"  instead  of 
andj  it  is  ill.^  Yet  there  does  not  seem  to  be  any  absolute 
legal  objection  to  copying  this  whole  expression  from  the  stat- 
ute into  the  indictment,  if  the  two  parts  are  connected  by 
"  and,"  and  not  by  "  or."  In  a  Virginia  case,  the  indictment 
charged  the  prisoner  with  falsely  making,  forging,  and  counter- 
feiting ;  with  causing  and  procuring  to  be  falsely  made,  forged, 
and  counterfeited  ;  and  with  willingly  aiding  and  assisting  in 
the  false  making,  forging,  and  counterfeiting,  —  all  in  one 
count.  And  it  was  held,  that,  since  the  indictment  followed 
the  statute,  it  was  good.^  At  the  same  time,  it  is  not  easy  to 
see  why  a  careful  pleader  should  select  such  cumbersome 
forms,  though  the  statute  does  justify  him,  any  more  than  a 
considerate  draftsman  of  a  legislative  bill  would  present  the 
like  forms  in  such  a  bill  for  the  legislative  body  to  enact  into 
law.     Still,  in  practice,  the  one  is  often  done  ;  so  is  the  odier. 

1  Archb.  Crim.  PI.  &  Ey.  10th  Lond.  Vol.  I.  §  5S5-592.  And  see  ante, 
ed.  856,  866.  §  224. 

3  Bex  V,  Stocker,  1  Salk.  842,  371 ;       '  Rasnick  v.  Commonwealth,  2  Va. 

Gas.  866. 
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§  439.  Statatory  Name  of  the  Forged  Iiuitxument  —  Several  — 

DujnnctlTe,  &c.  —  Where  a  statute  mentions  several  names  of 
instruments  as  the  subjects  of  forgery,  the  pleader  who  is  con- 
siderate and  careful  will  ordinarily  employ  but  a  single  one 
of  the  names  in  the  purport  clause  of  the  indictment,  as  desig- 
nating the  instrument  which  he  copies  into  the  tenor  clause. 
If  he  is  doubtful  which  one  of  several  names  does  most  cor- 
rectly denote  the  instrument,  he  will  use  indeed  the  several 
names,  but  it  will  be  one  at  a  time  in  separate  counts.  Still 
there  are  cases  in  which  no  legal  harm  comes  from  connecting 
two  names  together  by  the  copulative  "  and,"  or  even  the  dis- 
junctive "  or,"  as  designating  the  instrument.^  Thus,  an  in- 
dictment for  forging  a  bond,  laying  it  to  be  *'  a  bond  and 
writing  obligatory,"  was  held  to  be  good  upon  Stat.  2  Geo.  2, 
c.  25,  though  both  terms  were  used  in  the  statute.  A  bond 
is  a  writing  obligatory ;  therefore  a  bond  is  both  a  bond  and  a 
writing  obligatory,  and  the  superfluous  description  does  no 
legal  harm.^  So,  where  the  statute  uses  the  term  ^^  warrant 
or  order,"  the  instrument  may  well  enough  be  mentioned  in 
the  purport  clause  as  a  ^^  warrant  and  order,"  provided  it  is 
both.« 

§  440.  "Forged  or  Counterfeit "  —  "Forged  and  Counterfeit,"  &o. 
— Where  a  statute  forbidding  the  uttering  of  a  forged  instru- 
ment makes  use  of  the  words  ^^  any  forged,  counterfeited,  or 
falsely  altered  instrument  or  writing,"  it  is  quite  proper  for  the 
indictment  to  describe  the  writing  as  '^  forged  and  counter- 
feited." ♦  In  Alabama  it  was  held,  that  the  word  "  or  "  may 
be  used  in  such  a  place  as  this,  in  the  indictment ;  but  this 
was  because  the  code  expressly  authorizes  the  alternative 
allegation.^ 

§  441.  Deed  of  Real  Estate,  how.  —  These  are  the  principal 
points  to  which  attention  should  be  given  wlien  the  indictment 
is  drawn  upon  a  statute.  There  are  others :  for  instance,  if 
the  indictment  is  for  forging  a  deed  conveying  real  estate,  it 

1  For  the  principles  which  goTcrn  '  The  State  v.  Jones,  1  McMnllan, 

this  matter,  with  some  illustrations,  see  286 ;  The  State  v.  HoUej,  1  BreT.  S6. 

Vol.  I.  §  6SS-690,  and  accompanying  «  Hobbs  v.  The  State,  9  Misso.  846. 

sections.  <^  Johnson   v.  The   State,   86  Ala. 

s  Rex  V.  Dunnett,  2  East  P.  C.  986,  870. 
2  Leach,  4th  ed.  681. 
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need  not  set  forth  the  interest  which  the  person  to  be  defrauded 
had  in  the  land  purporting  to  be  conveyed.^ 

§  442.  Proof  of  Intent  —  Blection  aa  to  Fonn  of  Indictment 
—  Altered  Order  —  Leas  Sum,  &a  —  So,  if  the  indictment  is  for 
the  mere  forgery,  the  fraudulent  purpose  may,  in  point  of  evi- 
dence, be  made  to  appear  from  the  fact  that  the  defendant 
actually  passed  the  forged  instrument  as  good.  And,  when 
the  facts  are  as  thus  stated,  the  indictment  may  equally  well  be 
for  the  original  forgery,  or  for  the  uttering,  or  for  both,  in 
distinct  counts.^  If  the  indictment  is  for  forging  an  order  for 
a  specific  sum  of  money,  the  averment  is  sustained  by  proof 
of  a  genuine  order  for  a  less  sum,  altered  by  the  defendant  to 
the  sum  mentioned  in  the  allegation.'  But  points  like  these 
apply  as  well  to  indictments  at  the  common  law  as  to  those 
which  are  drawn  upon  statutes. 

§  443.  Statute  in  More  Seotiona  than  One. —  Where  the  stat- 
ute is  in  several  sections,  it  is  a  common  caution  that  the 
pleader  should  consider  within  which  particular  section  the 
offence,  as  it  is  to  be  proved,  falls,  and  frame  the  allegation  to 
correspond  with  the  particular  statutory  terms.^  But  the  pru- 
dent pleader  will,  in  every  case  of  doubt,  forestall  objections 
by  inserting  different  counts  upon  the  different  independent 
statutory  provisions. 

§  444.  Indiotment  ohanges  with  the  Statutory  Terms. —  Re- 
lating to  the  form  of  the  indictment  which  we  have  taken  from 
Archbold,  this  author  says :  ^^  It  is  not  intended  as  a  general 
precedent  to  serve  in  all  cases  of  forgery  ;  because  the  form 
in  each  particular  case  must  depend  upon  the  statute  on  which 
the  indictment  is  framed.  But  with  the  assistance  of  it,  and 
upon  an  attentive  consideration  of  the  operative  words  in  the 
statute  creating  the  ofrence,  the  pleader  can  find  no  difdculty 

A  West  V.  The  State,  2  Zab.  212.  of  the  act,  the  prisoner  may  be  oon- 

'  Hoskins  v.  The  State,  11  Ga.  92.  yicted  on   the  count  for  uttering  it, 

See  the  form,  ante,  $  487.    On  an  in-  knowing    it    to    be    forged.    Rex  v. 

dictment  for  forging  a  scrip  receipt,  it  Beeves,  2  Leach,  4th  ed.  808,  814. 

most  appear  in  eridence  that  the  receipt  '  The  State  v.  Fiye,  26  Biaine,  812. 

was  signied  subsequently  to  the  passing  See  ante,  {  419. 

of  the  statute  on  which  the  indictment  *  The  State  v.  Hayden,  16  N.  H. 

if  founded  ;  but,  though  signed  before,  856. 

yet,  if  it  was  uttered  after  the  passing 
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in  framing  an  indictment  in  any  case,"  except  some  cases 
which  be  afterward  specifies.^ 
§  445.  Gorging  and  uttering  Forged  BanMnlls :  — 
Statntas  Nnmerotui  —  SimUar. — This  common  offence  is  made 
punishable  by  a  great  variety  of  statutes  in  our  country ;  yet 
there  are  believed  to  be  no  such  essential  differences  in  the 
statutes  as  to  preclude  the  propriety  of  discussing  the  offence 
somewhat  fully,  on  the  assumption,  that,  as  to  most  points, 
what  is  law  in  one  State  is  the  same  also  in  all.  It  is  perhaps 
well,  that  we  should  here  take  for  our  starting-point  an  English 
statute,  which  has  received  judicial  interpretation  to  a  greater 
extent  than  any  one  statute  of  any  one  of  our  States  can  have 
done.  Archbold  gives  us  Stat.  11  Geo.  4  &  1  Will.  4,  c.  66, 
§  8,  which  indeed  has  in  England  been  since  blended  in  a  new 
version  of  the  laws  of  this  subject  and  some  others,  yet  in 
substance  it  is  the  same  now  as  here  set  down.'  It  is  as 
follows :  — 

§  446.  Stat,  u  Geo.  4  &  1  WUL  4.  —  ^<  If  any  person  shall 
forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  know- 
ing the  same  to  be  forged  or  altered,  any  Exchequer  bill  or 
Exchequer  debenture,  or  any  indorsement  on  or  assignment  of 
any  Exchequer  bill  or  Exchequer  debenture ;  or  any  bond 
under  the  common  seal  of  the  united  company  of  merchants 
of  England  trading  to  the  East  Indies,  commonly  called  an 
East  India  bond,  or  any  indorsement  on  or  assignment  of  any 
East  India  bond ;  or  any  note  or  bill  of  exchange  of  the  gov- 
ernor and  company  of  the  Bank  of  England,  commonly  called 
a  bank-note,  a  bank  bill  of  exchange,  or  a  bank  post  bill,  or 
any  indorsement  on  or  assignment  of  any  bank-note,  bank  bill 
of  exchange,  or  bank  post  bill ;  or  any  will,  testament,  codicil, 
or  testamentary  writing ;  or  any  bill  of  exchange  or  any  prom- 
issory note  for  the  payment  of  money,  or  any  indorsement  on 
or  assignment  of  any  bill  of  exchange  or  promissory  note  for 
the  payment  of  money,  or  any  acceptance  of  any  bill  of  ex- 
change; or  any  undertaking,  warrant,  or  order  for  the  pay*, 
ment  of  money,  with  intent,  in  any  of  the  cases  aforesaid,  to 
defraud  any  person  whatsoever,  —  every  such  offender  shall  be 

1  Archb.  Criin.  Fl.  &  Et.  10th  Lond.       '  See  Greaves  Crim.  Law  Acta,  2d 
ed.  866.  ed.  274,  and  other  places. 
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guilty  of  felony,  and  being  convicted  thereof  shall  suffer  death 
as  a  felon."  The  next  section  provides,  "  that  where,  by  any 
act  now  in  force,  any  person  is  made  liable  to  the  punishment 
of  death  for  forging  or  altering,  or  for  offering,  uttering,  dis- 
posing of,  or  putting  off,  knowing  the  same  to  be  forged  or 
altered,  any  instrument  or  writing  designated  in  such  act  by 
any  special  name  or  description,  and  such  instrument  or 
writing,  however  designated,  is  in  law  a  will,  testament,  codi- 
cil, or  testamentary  writing,  or  a  bill  of  exchange,  or  a  prom- 
issory note  for  the  payment  of  money,  or  an  indorsement  on 
or  assignment  of  a  bill  of  exchange  or  promissory  note  for  the 
payment  of  money,  or  an  acceptance  of  a  bill  of  exchange,  or 
an  undertaking,  warrant,  or  order  for  the  payment  of  money, 
within  the  true  intent  and  meaning  of  this  act,  in  every  such 
case  the  person  forging  or  altering  such  instrument  or  writing, 
or  offering,  uttering,  disposing  of,  or  putting  off  such  instru- 
ment or  writing,  knowing  the  same  to  be  forged  or  altered, 
may  be  indicted  as  an  offender  against  this  act,  and  punished 
with  death  accordingly."  It  is  doubtful  whether  this  ex- 
planatory section  does  more  than  affirm  what  would  be  the 
interpretation  of  the  courts  without  it,  still  it  was  deemed 
best  to  insert  it  here. 

§  447.    Similar    Statatas    in    our    States  —  BCaBBachusettB.  — 

There  is  nothing  in  this  statute,  therefore,  materially  differing 
from  what  will  probably  be  found  in  every  State  in  our  Union. 
In  Massachusetts  the  enactment,  so  far  as  concerns  bank-bills, 
is  in  the  following  words :  '^  Whoever  falsely  makes,  alters, 
forges,  or  counterfeits  a  bank-bill  or  promissory  note,  payable 
to  the  bearer  thereof,  or  to  the  order  of  any  person,  issued  by 
an  incorporated  banking  company  established  in  this  State,  or 
within  the  United  States,  or  any  foreign  province,  state,  or 
government,  with  intent  to  injure  or  defraud  any  person,  shall 
be  punished  by  imprisonment  in  the  State  prison  for  life,  or 
for  any  term  of  years.  ....  Whoever  utters  or  passes, 
.  or  tenders  in  payment  as  true,  any  such  false,  altered,  forged,  or 
counterfeit  note,  &c.,  or  any  bank-bill,  &c.,  knowing  the  same 
to  be  false,  altered,  forged,  or  counterfeit,  with  intent  to  injure 
or  defraud  any  person,  shall  be  punished  by  imprisonment  in 
the  State  prison  not  exceeding  five  years,  or  by  fine  not  ex- 
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ceeding  one  thousand  dollars  and  imprisonment  in  the  jail  not 
exceeding  one  year/'  ^  This  statute  differs  from  the  English 
one,  above  quoted,  in  being  in  two  sections,  and  in  providing 
different  degrees  of  punishment  for  the  forgery  and  for  the 
littering.  But  such  a  difference  as  this  is  not  very  material 
as  respects  the  questions  which  are  to  be  discussed  in  the 
following  sections. 

§  448.  Fomi  of  the  Indictment.  —  Archbold  furnishes  the  fol- 
lowing form  of  the  indictment :  — 

"  That  J.  S.,  late  of  the  parish  of  B,  in  the  county  of  M/  laborer,  on/&c.,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  feloniously  did  forge  \!  forge  or  alter '] 
a  certain  note  of  the  governor  and  company  of  the  Bank  of  England,  commonly 
called  a  bank-note  ['  any  note  or  bill  of  exchange  of  the  governor  and  company  of  the 
Bank  of  England,  commonly  called  a  hank'note,  a  hank  bill  of  exchange,  or  a  bank  pott 
hill,  or  any  indorsement  on,  or  aasignment  of  any  hank-note,  bank  bill  of  exchange,  or 
hank  post  biW],  which  said  forged  note  is  as  follows ;  that  is  to  say  [here  set  out 
the  bank-note  in  words  and  figures  correctly],  with  intent  to  defraud  the  gover- 
nor and  company  of  the  Bank  of  England ;  against  the  form  of  the  statutes  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  the  queen,  her 
crown,  and  dignity. 

"Second  Count.  —  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
farther  present,  that  the  said  J.  8.  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  feloniously  did  ofier,  utter, 
dispose  of,  and  put  off  a  certain  other  forged  note  of  the  governor  and  company 
of  the  Bank  of  England,  commonly  called  a  bank-note,  which  said  last-mentioned 
forged  note  is  as  follows ;  that  is  to  say  [here  set  out  the  bank-note],  with  intent 
to  defraud  the  said  governor  and  company  of  the  Bank  of  England  (he  the  said 
J.  S.,  at  the  time  he  so  offered,  uttered,  disposed  of,  and  put  off  the  said  last- 
mentioned  forged  note  as  aforesaid,  then  and  there  well  knowing  the  same  to  be 
folded);  against  the  form  of  the  statutes  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  queen,  her  crown,  and  dignity. 

**  Third  Count.  — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther 
present,  that  the  said  J.  S.  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
feloniously  did  forge  a  certain  promissory  note  ['  any  bill  of  exchange  or  promissory 
note  for  the  payment  of  money,  or  any  indorsement  on,  or  assignment  of,  any  bill  of  ex- 
ehange  or  promissory  note  for  the  payment  of  money,  or  any  acceptance  of  any  bill  of 
exchange ']  for  the  payment  of  money,  which  said  forged  |fromissory  note  is  as  fol- 
lows ;  that  is  to  say  [here  set  out  the  bank-note],  with  intent  to  defraud  the  said 
governor  and  company  of  the  Bank  of  England ;  against  the  form  of  the  statutes 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the  queen, 
her  crown,  and  dignity. 

"  Fourth  Count.  — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  S.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  feloniously  did  offer,  utter,  and  dis- 
pose of,  and  put  off  a  certain  other  forged  promissory  note  for  the  payment  of 
money,  which  said  last-mentioned  forged  promissory  note  is  as  follows ;  that  is  to 

1  Geo.  SUts.  c  162,  §  4,  6. 
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say  [here  set  out  the  bank-note],  with  intent  to  defirand  the  said  governor 
and  company  of  the  Bank  of  England ;  he  the  said  J.  S.,  at  the  time  he  so 
ofiered,  uttered,  disposed  of,  and  put  off  the  said  last-mentioned  forged  promis- 
sory note  as  aforesaid,  then  and  there  well  knowing  the  same  to  be  forged; 
against  the  form  of  the  statutes  in  such  case  made  and  provided,  and  against  tlie 
peace  of  our  lady  the  queen,  her  crown,  and  dignity."  ^ 

§  449.  Purther  of  the  Form. — Archbold  adds:  "  Add  another 
set  of  counts  charging  the  forgery,  &c.,  to  have  been  committed 
with  intent  to  defraud  the  person  to  whom  tlie  note  was  uttered 
or  passed."  But,  it  must  be  observed,  the  extent  to  which 
the  practitioner  will  join  counts,  and  the  sort  of  counts  to  be 
joined,  must  depend  upon  the  peculiar  statute  law  of  the 
State,  and  upon  the  particular  facts  on  which  the  Indictment  is 
founded.  It  is  not  possible  for  an  author  to  give  such  direc- 
tions here  as  shall  render  unnecessary  the  exercise  of  thought- 
ful care  and  of  sound  judgment  by  the  prosecuting  officers. 

§  450.  Statutory  Terms  to  be  foUowed. — The  reader  should 
be  cautioned,  also;  that  any  indictment  drawn  precisely  after  any 
one  of  the  foregoing  forms  may  not  be  sufficient  within  the 
terms  of  the  statute  of  his  own  State.  The  part  of  the  indict- 
ment to  be  most  considered  is  the  purport  clause,  which, 
especially,  should  correspond  with  the  terms  of  the  statute. 
For  example,  if  the  statute  makes  indictable  the  forgery  of  a 
^'  bank-bill,"  and  the  indictment  charges  the  defendant  with 
forging  a  ''  writing  purporting  to  be  a  bill  of  exchange,"  and 
then  in  the  tenor  clause  it  sets  out  a  bank-bill,  plainly  this 
indictment  does  not  follow  the  terms  of  the  statute,  while  also 
there  is  a  repugnance  between  the  two  clauses.^ 

§  451.  Another   Form  —  On    MassachuaettB    Statute.  —  If  the 

author  were  to  draw  an  indictment  for  the  forging  of  a  bank-bill, 
within  the  terms  of  the  before  recited  Massachusetts  statute,^ 
and  were  to  follow  therein  his  own  legal  judgment,  without 
reference  to  specific  adjudications  upon  this  particular  matter, 
the  form  would  be  substantially  as  follows :  — 

"That  A,  late  of,  &c.,  on,  &c.,  at,  &c.,  feloniously  did  falsely  make  ['maka, 
alters,  forges,  or  counterfeits ']  ^  a  paper  writing  purporting  to  he  a  bank-hiU  pay- 

^  Archb.  Crim.  PI.  &  Et.  10th  Lond.  <  The  pleader  should  select  the  statu- 

ed.  869.  tory  word  which  he  thinks  best  de- 

^  See  ante,  §  416.  scribes  the  transaction  to  be  prored. 

'  Ante,  §  447.  Some  pleaders  MTOuld  say  in  the  indict- 
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aUe  to  the  bearer  thereof,  and  purporting  to  be  issued  bj  the bank  [giving 

the  corporate  name  of  tlie  bank],  being  an  incorporated  banking  company  estab- 
lished  in  this  State,  the  tenor  of  which  paper  writing  is  as  follows  [here  set  out 
the  bank-bill  verbatim],  with  intent  thereby  then  and  there  to  defraud  the  said 
incorporated  banking  company  [or,  to  defraud  B ;  or,  to  defraud  any  person  who 
might  thereafter  be  induced  to  receive  the  same  for  value  as  being  a  good  and 
genuine  bank-bill] ;  against  the  peace  of  the  State,  and  contrary  to  the  form  of 
tlie  statute  in  such  case  made  and  provided." 

§  452.  How  the  Form  may  be  reduced.  —  The  indictment,  in 
tbe  above  form,  would  seem  pretty  plainly  to  embrace  every 
tiling  which  could  be  reasonably  required ;  though  there  are 
Massachusetts  precedents  in  which  it  is  stated  where  the  bank 
W2LS  located.^  On  principle,  it  seems  to  the  writer  that  this 
precedent  ought  to  admit  of  being  cut  down  to  read  as  fol- 
lows :  — 

"  That  A,  &c.,  &c,,  feloniously  did  falsely  make  a  paper  writing,  purporting 
to  be  a  bank-bill  payable  to  the  bearer  thereof,  and  issued  by  an  incorporated 
banking  company  established  in  this  State,  the  tenor  of  which  said  falsely  made 
irritiDg  is  as  follows  [here  set  it  out  verbatim],  with  intent  to  defraud  the  afore- 
said president  and  directors  of  the bank,  &c.  [referring  here  to  the  name 

mentioned  in  the  copy  of  the  bank-bill ;  or,  to  defraud  A,  &c.,  as  in  the  last 
precedent] ;  against  the  peace,  &c.,  and  contrary,  &c."  ' 

§  453.  Continued  —  On  what  Theory  drawn  —  Pnrport  Clause, 

Ac. — The  idea  upon  which  this  precedent  is  drawn  is,  that  the 
purport  clause  is  needed  simply  to  show  an  offence  within  the 
descriptiTe  words  of  the  statute ;  while  all  those  particulars, 
which,  extending  beyond  the  words  of  the  statute,  are  required 
in  order  to  identify  the  individual  act,  and  render  its  criminal 
quality  as  compared  with  the  statute  apparent,  and  notify  the 
defendant  of  the  specific  charge,  appear  in  the  verbatim  recital 

ment,  "  make,  alter,  forge,  and  coun-  good  one,  for  it  sometimes  leads  to  diffl- 

terfeit";  and,  where  such  words  are  culties.  Thepleader  should  make  such 

not  repugnant,  their  insertion  does  not  a  connection  only  where  he  sees  afflnn- 

render  the  indictment  objectionable  as  atively  that  the  way  is  clear. 

beiog  multifarious,  neither,  in  a  case  ^  And  see,  in  connection  with  this 

like  this,  does  it  seem  to  cast  upon  the  matter,  Commonwealth  v.  Simonds,  11 

pirotecuting  power  a  needless  burden  of  Gray,  806.     The  statutes  have  been 

proof,  by  compelling  it  to  show  that  somewhat  altered  since  this  case  was 

the  defendant  did  all  four  of  the  things  decided ;   and    the  points  themselves 

which  are  signified  by  the  four  words,  are  too  local  in  their  nature  to  render 

if,  indeed,  there  is  any  legal  di^rence  a  ftiU  statement  of  them,  without  which 

fin  the  meaning  of  the  words.    Still  the  they  would  not  be  understood,  useful 

habit  of  connecting  conjunctively  dis-  here. 

JnncUve  dauses  in  a  statute  is  not  a  *  See  ante,  §  418-416. 
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of  the  identical  instrument  forged.  It  seems  impossible  to 
deny,  that,  on  principle,  the  indictment  tlius  drawn  is  good. 
But  whether  a  particular  court  would  hold  it  to  be  so  is  another 
question.     Let  us  see,  a  little,  what  has  been  adjudged. 

§  454.  A  Sufficient  Form — Alleging  Bank  to  be  incorporated. — 
Where  the  indictment  was  for  having  a  bank-bill  in  possession 
with  intent  to  pass  it  as  good,  to  the  injury  of  an  individual, 
the  allegation,  that  the  defendant  '^  had  in  his  custody  and 
possession  a  certain  false,  forged,  and  counterfeit  promissory 
note  for  the  payment  of  money,  which  said  false,  &c.,  note  is," 
&c.,  setting  out  the  note,  was  held  to  be  sufficient.  The  statute 
had  the  words,  note  of  '^  any  bank,  or  banking  company,  which 
is  or  shall  be  established  within  this  State,  or  in  any  other  part 
of  the  United  States."  And  the  objection,  which  was  overruled, 
was,  that  the  bank  was  not  alleged  to  be  incorporated.  Said 
Parker,  G.  J..:  *'  That  was  not  necessary,  as  the  indictment 
states  a  design  to  defraud  an  individual."  ^ 

§  455.  "Wliether  allege  Bank  to  be  incorporated,  continned  — 
Judicial  Cognizance  of  Act  of  Incorporation.  —  The  learned  chief 
justice  casually  alludes  to  a  matter  which  appears  in  the  last 
form.     If  by  the  laws  of  the  State  a  certain  bank  is  incorpo- 
rated, and  those  laws  are  by  statute  or  usage  general  laws  of 
which  the  court  takes  judicial  cognizance,  then,  on  the  name 
of  the  incorporated  institution  appearing  in  the  indictment,  the 
court  knows  of  the  existence  of  the  corporation  in  matter  of 
law,  and  the  jury  may  be  made  to  know  of  its  existence  in  fact, 
by  the  same  evidence  which  proves  the  existence  of  an  individual. 
Therefore,  in  such  a  case,  there  seems  to  be  no  reason  why  the 
fact  of  the  incorporation  should  be  set  out.     Then,  if  the  act  of 
incorporation  is  a  private  act,  still  it  is  judicially  known  that 
private  corporations  exist,  the  same  as  that  private  individuals 
exist ;  and,  as  a  question  of  fact,  the  existence  of  the  one  can 
be  as  easily  proved  to  the  jury  as  the  existence  of  the  other. 
As  matter  of  principle,  therefore,  where  the  name  of  the  corpo- 

1  Commonwealth  v.  Carey,  2  Pick,  the  instrument;  but  this  was  a  loose- 

47.    The  form  of  the  indictment,  as  ness  to  which  the  attention  of  the  court 

given    in    this   case,   has   the   words  was  not  called,  and  it  was  corrected  hj 

**  purport  and  effect/'  where  the  word  subsequent  decisions.    Commonwealth 

"  tenor  "  should  hare  been  employed,  v.  Wright,  1  Cush.  46 ;  Commonwealth 

to  indicate  the  exact  verbal  recital  oif  v.  Tarbox,  1  Cush.  6&. 
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ration  is  mentioned  thus  incidentally,  as  the  body  injured,  the 
fact  that  it  is  incorporated  need  not  be  alleged. 

§  456.   Continued  —  DiBttnotion  between  Domestio  and  Foreign 

Bank. — In  a  Tennessee  case,  for  fraudulently  having  the  bank- 
bill  in  possession,  the  report  not  showing  whom,  according  to 
the  allegation,  it  was  the  intention  of  the  prisoner  to  injure,  *'  the 
error  complained  of,"  said  Caruthers,  J.  ''  is,  that  the  court 
refused  to  instruct  the  jury  that  it  was  necessary  to  aver  and 
prove  that  the  Bank  of  Tennessee  was  a  chartered  institution, 
but  held  the  reverse.  In  this  His  Honor  was  right.  The 
courts  will  judicially  know  that  fact,  as  to  the  banks  within  the 
State,  and  what  is  judicially  known  need  not  be  averred  and 
proved.  It  is  otherwise  as  to  extra-territorial  banks.  Their 
existence,  when  material,  must  be  averred,  and  proved  by  the 
production  of  their  charters  of  incorporation."  ^  In  another 
cas^,  which  was  for  passing  counterfeit  bank-notes,  alleged  to 
be  issued  by  the  ^^  Iron  Bank  of  Iron  ton,  Ohio,  the  same  being 
a  corporation  established  by  law,  and  authorized  as  a  bank  in 
said  State  of  Ohio,"  it  also  not  appearing  in  this  case  whom  it 
was  averred  the  defendant  intended  to  injure,  the  court  held 
that  the  existence  of  the  foreign  bank  must  be  proved.  Said 
HcKinney,  J. :  '^  By  the  81st  section  of  the  Penal  Code,  the 
offence  of  passing  the  counterfeit  resemblance  or  imitation  of 
any  bank-bill,  or  any  note,  &c.,  is  precisely  the  same  whether 
any  such  corporation  as  that  by  which  it  purports  to  have  been 
issued  really  exists  or  does  not  exist.  The  70th  section  pre- 
scribes what  shall  be  evidence  of  the  existence  of  a  corporation, 
in  cases  where  its  existence  is  necessary  to  be  shown ;  namely, 
'  a  copy  of  the  charter  of  such  corporation,  legally  authenticated ; 
or  a  book  purporting  to  be  the  public  statute-book  of  the  United 
States,  or  of  any  of  the  several  States,  in  which  such  charter 
may  be  printed,  shall  be  prima  facie  evidence  of  the  existence 
of  -such  corporation.'  By  the  uniform  course  of  decision  in 
this  court,  whenever,  in  this  class  of  cases,  the  existence  of  the 
corporation  is  alleged,  —  as  it  should  be,  if  in  fact  it  really 
exist,  —  the  allegation  must  be  proved ;  and  the  section  of  the 
Code  just  cited  prescribes  the  mode  of  proof."  ^ 

1  Owen  o.  The  State,  5  Sneed,  498,        '  Jonef  v.  The  State,  5  Sneed,  846, 
496.  848. 
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§  457.  Continued  —  As  depending  on  Tenns  of  Statute.  —  But 
the  class  of  questions  which  we  are  now  considering  depends 
partly  upon  the  peculiar  language  of  the  statute,  partly  upon  a 
consideration  of  the  whole  statute  law  of  the  State,  and  partly 
upon  the  individual  views  of  particular  judges,  or  previous 
adjudications  made  by  the  State  tribunal.     One  point  is,  that 
the  words  of  the  indictment  and  the  words  of  the  statute  on 
which  it  is  drawn  should  harmonize,  and  the  indictment  espe- 
cially should  cover  all  the  statutory  terms.    Thus  where,  in 
Kentucky,  the  statute  provided,  that,  ^Mf  any  person  shall 
forge  or  counterfeit  a  bank-bill,  or  note,  or  check,  or  draft, 
upon  a  bank,  or  the  certificate  of  deposit  of  money  therein,  of 
any  bank  or  company  incorporated  by  law^  in  any  part  of  the 
United  StateSj  or,  &c.,  he  shall,"  &c. ;  an  indictment  was  held 
to  be  ill  which  charged,  that  the  defendant  ^^  did  pay,  pass,  and 
utter  to  C.  one  forged  and  counterfeit  bank-bill,  of  the  denom- 
ination of  three  dollars,  on  the  Merchants'  Bank  of  Massachu- 
setts, knowing  it  to  be  forged  and  counterfeit  at  the  time,"  Ac. 
There  should  have  been  the  further  allegation,  that  the  bank 
on  which  the  bill  purported  to  be,  was  a  bank  incorporated  by 
law.^    Under  a  different  c9ndition  of  the  statute  law,  the  New 
Jersey  court  held  it  to  be  unnecessary  to  aver  the  incorporation 
of  the  bank  .2 

§  458.  Needless  AUegation  w^hioh  muBt  stiU  be  proved — AUeging 
Inoorporation  of  Bank,  continued.  —  Then,  again,  a  needlessly 
prolix  allegation  may  be  so  far  descriptive  as  to  compel  the 
prosecuting  officer  to  sustain  it  by  proof,  when,  if  the  matter 
had  been  omitted,  the  indictment  would  have  been  equally 
good,  and  the  proof  of  what  was  not  alleged  would  therefore 
not  have  been  required.  ^  Thus,  in  Iowa,  if  the  forged  bill  is 
alleged  to  purport  to  be  issued  by  a  bank  duly  authorized  for 
the  purpose  by  the  State  of,  &c.,  the  incorporation  and  authority 
become  matter  of  description,  and  they  must  be  proved  as  laid ; 
but  this  minute  averment  need  not  be  made,  and,  if  not  made, 
it  need  not  be  proved.  If,  indeed,  it  were  unnecessary  to  make 
any  mention  of  a  bank,  then  the  whole  averment  could 'be 

^  Kennedy  v.  Commonwealth,  2  Met.       *  The  State  v.  Van  Harti  2  HarriBOii, 
Ey.  86.  827. 

s  Vol.  L  §  4S2, 488. 
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rejected  as  surplusage,  and  there  need  be  no  proof  to  sustain 
any  part  of  it.^ 

§  459.  Expansion  of  Allegation  to  show  Value  in  Xnatniinent 

forged  —  Offence  to  appear. — There  is  a  Tennessee  case  which 
brings  out  another  principle.  An  indictment  charged  the 
defendant  with  passing  a  counterfeit  note  in  these  Vords  : 
**  This  note  of  seventy -five  cents  is  payable  to  the  bearer  at  the 
treasury  of  North  Carolina,  agreeably  to  the  act  of  Assembly 
of  1828,  c.  7.  Raleigh,  20th  July,  1824.  J.  H.,  Public  Treas- 
urer." Thereupon  it  was  held,  that  the  indictment  should 
have  averred  the  existence  of  the  act  referred  to  in  the  note, 
making  apparent  the  obligation  on  the  treasury  of  North  Caro- 
lina to  pay  the  note.  It  should  be  remembered  that  this  was 
the  case  of  a  foreign  instrument,  and  that  the  courts  of  Ten- 
nessee do  not  take  judicial  cognizance  of  the  laws  of  North 
Carolina.  Said  Green,  J. :  ^'  The  paper,  ex  vi  termini^  does 
not  contain  any  promise,  or  purport  to  contain  any  obligation 
per  96.  It  refers  to  the  act  of  Assembly  as  containing  the 
promise  or  obligation.  If  A  in  writing  state,  that  B,  by  virtue 
of  a  promise  or  agreement,  is  bound  to  pay  to  the  bearer  sev- 
enty-five cents,  this  does  not  purport  to  be  an  obligation  or 
promise  to  pay  by  A."  The  principle  is  the  familiar  one,  that 
every  indictment  must  show  affirmatively  the  commission  of  an 
offence.'  And,  in  general  terms,  whenever,  in  a  case  of  forgery, 
the  instrument  forged  does  not  on  its  face  appear  to  be  valuable, 
or  its  forgery  adapted  to  work  a  fraud,  extrinsic  matter  must 
be  averred  to  enable  the  court  to  see  its  fraudulent  tendency  in 
matter  of  law.^ 

§  460.  Some  Further  Viewa —  (Points,  in  the  Note).  —  It  is. 

believed,  that,  from  the  foregoing  sections,  the  reader  can  derive 
such  general  principles  and  such  hints  as  will  enable  him  to 
trace  out  successfully  the  particular  doctrines  which  may  be 
^und  involved  in  any  individual  case.  It  will  be  of  service  to 
bim,  however,  to  have  before  him  a  digest  of  cases,  such  as  is 
bere  appended  in  a  note>   If  a  more  full  discussion  could  assist 

1  The   State   v,  Newland,  7  Iowa.  *  Where   a  party  is   charged  with 

242.  forging  an  indorsement  on  the  back  of 

*  Tait  V.  The  State,  8  Terg.  449,  an  order  or  draft  purporting  to  have 
4fi0.  been  drawn  by  one  bank  upon  another, 

*  Beed  v.  The  Sute,  28  Ind.  896.  proof  of  the  existence  of  the  bank  ia 
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liim,  it  might  still  be  doubtful  whether  it  would,  on  the  whole, 
be  of  essential  benefit.     Something  must  and  should  be  left 

not  required ;  neither  is  it  necessary  to  firm  being  also  given  in  change.     Said 
aver  the  genuineness  or  validity  of  the  the  judge :  "  An  intent  to  defraud  tbe 
supposed  original   of  the  instrument  firm  necessarily  included  an  intent  to 
forged.    Whe  State  v.  Pierce,  8  Iowa,  defraud  each  of  its  members."  Stough- 
281.    An  indictment  for  uttering,  as  ton  r.  Tlie  State,  2  Ohio  State,  662. 
true,   a  counterfeit    bank-bill,    under  The  words  "  utter  and  publish "  were 
§  2627  of  the  Iowa  Code,  need  not  in  an  act  against  forgery,  and  the  words 
allege  an  intention  to  defraud  any  par-  "  dispose  of  and  put  away  "  were  used 
ticular  person.    The  State  v.  Barrett,  in  their  stead,  in  an  indictment  under 
8  Iowa,  686.    Under  §  8164,  of  the  the  act ;  and  judgment  was  arrested, 
Alabama  Code,  the  indictment  need  on  the  ground  that  the  words  of  the 
not  allege  that  the  counterfeit  bill  was  statute  must  be  used  in  an  indictment, 
issued  to  circulate   as    money.     Nor  It  was  observed:  "No  rule  is  better 
need  it  set  out  tlie  bill  according  to  its  established  than  that  the  ofience  must 
tenor,    fiostick  v.  The  State,  84  Ala.  be  stated  in  the  indictment  with  strict 
266.  In  an  indictment  under  the  Arkan-  technical  accuracy;    and  it  must  be 
sas  statute,  for  passing  a  counterfeit  obvious  that  this  rule  cannot  be  com- 
bank-note,  it  is  necessary  for  the  in-  plied  with  by  using  any  other  words 
dictment  to  aver  that  the  notes  of  the  than  those  used  in  the  statute.     Tbe 
bank  "  circulate  as  currency."    Math-  words  in  the  act  are,  'did  utter  and 
ena  v.  The  State,  20  Ark.  70.    Where  publish  as  true,'  which  are  more  general 
an    indictment    charges   a   defendant  and  comprehensive  than  'dispose  and 
with  forging   a    bank-note  *'  purport-  put  away.' "    The  State  v.  Petty,  Ear- 
ing to  have  been  issued  and  promising  per,  69.    The  words  "  bank-bill "  and 
to  pay,"  it  must  be  understood  as  de-  "  promissory  note,"  in  the  4th  section 
scriptive  of  a  bill  purporting  to  prom-  of  the  Vermont  statute,  are  synony- 
ise,  as  well  as  purporting  to  have  been  mous.     So    the    words  "  bank-note  " 
issued.  The  State  v.  Twitty,  2  Hawks,  have  the  same  sigrnification ;  and  an  in- 
449.   The  scienter  in  passing  the  bills  is  dictment  which  charges  a  respondent 
a  material  fact,  and  must  be  proved,  with    having    uttered    a    counterfeit 
Tbe  defendant  may  rebut  this  proof  by  "  bank-note  "  is  sufficient,  within  this 
circumstances,  and  acts  of  his,  showing  section.    Under  this  section,  the  utter- 
that  he  supposed  the  bill  to  be  genuine ;  ing,  passing,  and  giving  in  payment  of 
that  it  was  so  in  fact ;  or  that  he  ex-  a  coun forfeit  bill,  are  distinct  ofiences ; 
amined  the  "  Detector,"  to  ascertain  and  an  indictment  for  uttering  and  pass- 
wbether  it  was  good,  before  passing  it.  ing  such  a  bill,  averring  the  knowledge 
Passing  with  the  guilty  knowledge  is  of  the  respondent  that  the  bill  was  coun- 
the  offence,  and  therefore  no  intent  to  terfeit,  is  sufficient,  though  it  does  not 
defraud  a  particular  person  need  be  say  he  uttered  and  passed  it  as  a  true 
proved     Under  the  Wisconsin  statute  bill.    The  State  v.  Wilkins,  17  Vt.  161. 
the   existence    and    authority  of  the  An  indictment,  in  England,  on  Stat.  16 
bank  to  issue  bills,  as  averred,  must  be  Geo.  2,  c.  28,  for  uttering  bad  money  by 
proved.    The  State  v.  Morton,  8  Wis.  the  trick  called  "  ringing  the  changes," 
862.    On  the  trial  of  an  indictment  for  was  good,  though  it  did  not  state  that 
uttering  and  publishing  a  forged  bank-  it  was  uttered,  in  payment,  as  and  for 
bill,  with  the  intent  to  defraud  A,  the  good  and  lawful  money;  for  the  words 
indictment  is  supported  by  proof  that  of  the  statute  are  in  the  di^unctive, 
the  counterfeit  bill  was  passed  to  A  in  "  utter  or  tender  in  payment."    Rex  v. 
payment  for  goods  purchased  of  the  Franks,  2  Leach,  4th  ed.  644.    An  in- 
firm of  A  &  B,  of  which  A  was  a  dictment  for  passing  counterfeit  notes 
member,  good  money  belonging  to  the  need  not  aver  that  the  person  to  whom 
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for  the  iiidiyidual  researches  and  judgment  of  the  practitioner, 
or  his  faculties  will  not  be  kept  duly  active.    Tlie  remaining 

the  forged  paper  waa  passed  believed  it  company  authorized   by  the  laws  of 

to  be  genuine.  Wilkinson  v.  The  State,  Pennsylvania,  the  existence  of  such  a 

10  Ind.  372.    Where  a  statute  imposed  bank  may  be  shown  by  parol.    The 

a  penalty  on    any  one   who    should  averment  of  its  authority,  under  the 

pass  as  true  any  counterfeited  writing,  laws  of  Pennsylvania,  is  a  surplusage, 

"  knowing  it  to  be  such,"  it  was  held  and  it  need  not  be  proved.    Cady  v, 

thjit  a  count  omitting  these  words  was  Commonwealth,  10  Grat.  776.    In  an 

bad,  although  the  passing  was  alleged  indictment    in    North    Carolina,    the 

to    have   been    done  feloniously   and  charge  of  forging  and  counterfeiting  a 

falsely.'     Henderson  v.  The  State,  14  note  purporting  to  be  a  note  of  the  bank 

Texas,  60S.    An  indictment  under  the  of  A,  in  another  State,  is  a  sufficient 

72d  section  of  the  New  Jersey  act  for  ayerment  of  the  existence  of  such  bank, 

the  punishment  of  crimes  is  not  de-  The  words  which  were  held  to  be  ade- 

fective,  because  the  instrument  forged  quate  were  the  following :    '*  A  false, 

is  described  as  a  "  bank  bill  and  note,"  forged,  and  counterfeited  promissory 

the  words  of  the  act  being  a  "  bank  note,    commonly  called  a  bank-note, 

bill  or  note."   **  It  is  apprehended,"  said  purporting  to  be  a  good  and  genuine 

Carpenter,  J.  "that  the  words  bank  bank-note  of  one  hundred  dollars  on 

bill  or  note,  in  the  statute,  do  not  refer  the  Bank  of  the  State  of  South  Caro- 

to  different,  but  to  one  and  the  same  lina."  The  State  i^.  Ward,  2  Hawks,  448. 

instrument."     Stone    v.    The    State,  On  a  trial  for  forging  bank-notes,  parol 

Spencer,   404,    406.    An    indictment,  evidence  showing  the  existence  of  the 

charging    the  forging  of  "  an  instru-  bank  de  facto  is  sufficient,  without  put- 

ment  purporting  to  be  a  bank-bill  for  ting  in  the  original  charter,  —  and  this, 

fifty  dollars,  purporting  to  be  issued  whether  the  intent  charged  be  to  de- 

by  the  Georgia  Railroad  and  Banking  fraud  the  bank  or  a  third  person.    Peo- 

Company,  an  incorporated  bank  of  the  pie  i^.  Chad  wick,  2  Parker  C.  C.  1G8 ; 

State  of  Georgia,"  follows  the  Code,  Dennis  v.  People,  1  Parker  C.  C.  469. 

and  is  good.    Johnson  v.  The  State,  85  On  such  an  indictment,  proof  that  the 

Ala.  870.    In  Virginia,  an  indictment  bills  of  a  bank  are  received  by  public 

for  passing  a  counterfeit  note  of  a  bank  officers  of  the  State,  and  that  such  bills 

is  good  and  sufficient  within  the  mean-  are  in  general  circulation,  is  sufficient 

ing  of  the  statute,  though  it  does  not  evidence  to  raise  the  presumption  that 

allege  that  the  bank  is  a  chartered  bank,  the  acts  required  by  its  charter  to  be 

or  that  there  is  no  such  bank,  or  that  done  before  it  should  take  effect,  were 

the  note  was  passed  "  to  the  prejudice  performed.     The  State  v,  Calvin,  R. 

of  another's  right,"  or  "for  the  pris-  M.  Charl.  161.     Upon  an  information 

oner's  own  benefit,  or  for  the  benefit  of  for  uttering  and  passing  a  counterfeit 

another."    Murry  v.  Commonwealth,  5  bill,  it  was  held  that  parol  evidence  was 

Leigh,  720.    A  statute  made  indictable  admissible  to  prove,  that  the  person 

tlie  passing  of  "  any  forged,  counter-  whose  name  appeared  on  the  bill  as 

felted,  or  falsely  altered  instrument  or  president  was  president  of  the  bank 

writing " ;  and  it  was  held  that  an  in-  by  which  the  same  purported  to  be 

dictment  for  passinga  bank-note,  within  issued.     The  State  v.  Smith,  5  Day, 

tliis  description,  need  not  charge  that  175.    The  existence  of  a  bank  whose 

the    bank    had    any   legal   existence,  paper  is  alleged  to  be  counterfeited,  may 

Hobbs  V.  The  State,  ^  Misso.  815.    On  be  proved  by  reputation.    "  The  rule," 

a  prosecution  for  uttering  and  attempt-  said  Wood,  C.  J.  *'  springs  from  neces- 

ing  to  use  as  true  a  forged  bank-note,  sity,  and  the  absolute  impossibility  of 

purporting  to  be  the  note  of  the  bank  of  conviction,  in  frequent  cases,  without  its 

Delaware,  in  Pennsylvania,  a  banking  adoption.    Indeed,  if  it  be  not  so,  the 
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part  of  this  section,  as  it  appeared  in  the  first  edition,  has 
been  preserved  for  me  bj  Mr.  Heard  in  his   entertaining 

oounterfeiters  of  bills  of  distant  banks  Michigan,  nnder  the  statute  by  which 
may  hold  a  general  jubilee  and  set  the  "  the  lawful  existence  of  any  bank  oat 
laws  at  defiance."    Reed  v.  The  State,  of  this  State  shall  be  presumed  upon 
16  OhiOi  217,  224.    Upon  the  trial  of  evidence  that  such  bank  is  actually  en- 
an  indictment,  under  the  New  Hamp-  gaged  in  the  business  of  a  bank/'  evi- 
•hire  statutes,  for  counterfeiting  or  pass-  dence  of  general  reputation  in  the  com- 
ing a  bank-bill  purporting  to  be  issued  munitj  of  the  existence  of  a  bank  in 
by  any  bank,  it  is  not  necessary  to  prove  another  State,  and  of  its  bills  passing 
the  ewtence  of  the  bank.  The  State  v.  current  from  hand  to  hand  in  tlie  busi- 
Hayden,  16  N.  H.  866.    It  is  so  at  least,  ness  transactions  of  the  day,  is  admissi- 
unless  it  is  averred  that  the  intent  was  ble.    Its  weight  is  for  the  jury ;    a[hd, 
to  defraud  the  bank.    Commonwealth  if  they  are  satisfied  from  testimony  that 
V.  Smith,  6  S.  &  R.  668.    In  an  In-  there  was  such  a  bank,  it  will  be  suf- 
diana  case,  the  court  instructed  the  ficient  evidence  to  establish  the  fact, 
jury,  that,  if  the  note  appeared  in  the  Jennings  v.  People,  8  Mich.  81.    In  an 
evidence  *to  have  been  fiUse  and  forged,  indictment  for  the  forgery  of  bank- 
and  to  have  been  uttered  in  payment  notes,  if  the  notes  are  annexed  to  the 
by  the  defendant;  if  he  knew  it  to  be  indictment,  instead  of  being  set  forth 
forged,  and  put  it  upon  the  person  men-  in  it,  the  irregularity  is  cured,  after  ver- 
tioned  in  the  indictment  with  the  intent  diet  against  the  prisoner,  by  the  Statute 
to  defhiud  him ;  no  further  proof  was  of  Jeofails.     Commonwealth  v.  Ervin, 
necessary  of  the  existence  of  the  bank  2  Va.  Cas.  837.    Where,  on  the  face 
by  which  it  purported  to  have  been  is-  of  the   note    charged   to    have  been 
sued.    This  instruction  was  held  to  be  forged,  there  is  a  patent  ambiguity, 
correct.    McCartney  v.  The  State,  8  arising  from  the  use  of  words  which 
Ind.    868.    Upon    an    indictment   for  are  awkwardly,  unskilfully,  or  design- 
fraudulently  keeping  in  possession  the  edly  inserted,  it  is  the  duty  of  the  court 
counterfeit  imitation  of  the  note  of  a  to  instruct  the  jury  how  it  should  be 
free  bank,  created  by  the  Tennessee  act  read.    Parol  proof  as.to  the  manner  in 
of  1861-2,  c.  118,  parol  evidence  is  not  which  the  prisoner  read  it  to  the  wi^ 
admissible  to  establish  the  existence  of  ness,  to  whom  he  offered  it,  is  admissi- 
the  bank.    The  memorandum  required  ble  to  show  the  quo  ammo  with  which  it 
by  the  act,  or  a  copy  of  it,  duly  certi-  was  made  and  uttered.    Butler  v.  The 
fied  either  by  the  register  or  Secretary  State,  22  Ala.  48.    An  indictment  for 
of  State,  must  be  produced.    Trice  v.  passing  a  counterfeit  note  charged,  that 
The  State,  2  Head,  691.    To  consti-  the  prisoner,  on  a  particular  day,  at  the 
tute  a  good  indictment  under  the  Ten-  county  of  M,  and  within  the  jurisdic- 
nessee  act  of  1829,  c.  28,  §  81,  pro-  tion  of  the  court,  being  possessed  of 
▼iding  a  punishment  for  fhiudulently  the  note,  feloniously  did  pass  the  same, 
passing  any  note  purporting  to  be  a  well  knowing  it  to  be  counterfeit  at  the 
bank-note,  when  no  such  bank  exists,  time  he  passed  it     And  it  was  held 
it  must  be  averred,  1.  That  there  was  that  the  time  and  place  and  the  scietUer 
no  such  bank  in  existence  as  that  by  were  set  forth  with  sufficient  certainty, 
which  such  note  purports  to  have  been  Buckland  v.  Commonwealth,  8  Leigh, 
issued ;  2   That  the  defendant,  at  the  782.    An  indictment  on  Stat.  11  Geo.  4 
time  of  the  passage  of  such  pretended  &  1  Will.  4,  c.  66,  §  8,  for  uttering  a 
bank-note,  knew   there  was  no  such  forged  bill  of  exchahge,  is  not  sup- 
bank   in  existence ;    and  8.    That  it  ported  by  proof  of  uttering  a  bill  of 
was  passed  with  intent  to  defraud  the  which  the  acceptance  only  is  forged, 
person  to  whom  it  was  passed.    Wil-  The  indictment  should  charge  that  the 
liams  V.  The  State,  9  Humph.  80.    In  defendant  uttered  the  forged  acceptance. 
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^  Curiosities  of  the  Law  Reporters,''  ^  so  it  need  not  be  re* 
peated  here. 

§  461.  Saving  Forged  Bank  Bills  in  Possession  tvith  the  In- 
tent to  pass  them :  — 

Katore  of  the  Offenoe.  —  This  offence  does  not  differ  materi- 
ally from  the  corresponding  one  of  having  counterfeit  coin 
in  possession  with  the  intent  to  pass  it,  already  considered.^ 
It  is  not  an  offence  at  the  common  law  ;  because,  at  the  com- 
mon law,  an  act  must  always  combine  with  the  evil  intent  to 
render  the  person  liable  to  indictment,  and  the  bare  possession 
is  not  an  act,  within  this  rule.^ 

§  462.  How  sat  out  the  Forged  Xnetrument  —  Dietinotion  in 
Indiotment  between  having  Forged  Paper  and  Counterfeited  Coin. 

—  The  reader  has  already  observed,  however,  that  an  indict- 
ment for  counterfeiting  the  coin  differs  from  an  indictment 
for  the  forging  of  paper  money,  in  the  manner  of  describing 
the  thing  forged  or  counterfeited.  In  the  latter  case,  the 
indictment  must  set  out  the  tenor  of  the  instrument ;  in  the 
former,  there  is  no  setting  out  of  the  tenor  of  the  counterfeit 
coin.  So  an  indictment  under  a  statute  for  having  counterfeit 
bUls  in  possession,  with  the  intent  to  pass  them,  must,  unless 
some  excuse  appears  in  the  allegation,  set  out  the  bills  accord- 
ing to  their  tenor,^  in  the  way  already  described.^  If,  however, 
the  bills  remain  in  the  possession  of  the  defendant,  this  fact, 
appearing  in  the  indictment,  will  excuse  the  setting  out  of  the 

Rex  V.  Honrell,  1  Moodjr,  406, 6  Car.  &  the  county  or  State  within  which  it  is 
P.  14S.    Where,  if  the  indictment  had  situated.    The  SUte  v.  Carr,  5  N.  H. 
followed  the  terms  of  the  statute,  the  867.    If  the  indictment  for  passing  a 
oflence  charged  would  have  been  the  counterfeit  bank-note  sets  out,  that  the 
uttering   and  giving   in   payment  of  defendant "  did  feloniously  pass  a  cer- 
a  forged    and    counterfeit  bank-note,  tain  counterfeited  bank-note,  the  tenor 
"  knowing  the  same  to  be  forged  and  of  which  bank-note  is  as  follows  [giving 
counterfeited,"  but   the  latter  words  a  copy  of  the  note],  with  intent  to  de- 
were  omitted ;   it  was  held  that  the  fraud "  B,  the  person  to  whom  it  was 
defect  was  not  remedied  by  the  charge  passed,  this  is  a  sufficient  indictment  at 
in  the  indictment  that  the  counterfeit  the  common  law.    Swain  v.  People,  4 
bill  was  uttered  and  given  in  payment  Scam.  178. 
with  an  "intent   to  defraud."     The  ^  Heard  Cur.  Law  Rep.  165. 
State  r.  Nicholson,  14  La.  An.  786.  '  Ante,  §  265  et  seq. 
«  Under  the  New  Hampshire  statute  of  '  Crim.  Law,  I.  §  865. 
Jan.  2, 1828,  an  indictment  for  passing  « 'The  State  r.  Callendine,  8  Iowa» 
a  counterfeit  bill  need  only  allege,  that  288.     See  McMillen  v.  The  State,  5 
the  bank  is  established  at  a  phu»  within  Ohio,  268. 
the  United  States ;  it  need  not  mention  *  Ante,  §  408-405. 
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tenor.  Yet,  in  such  a  case,  in  order  to  lay  the  foundation  for 
the  introduction  of  parol  evidence  of  their  contents,  it  is  neces* 
sarj  for  the  prosecuting  officer  to  give  the  defendant  notice 
to  produce  them  at  the  trial.  The  latter  will  then  produce 
them  or  not,  as  he  thinks  the  one  course  or  the  other  is  for  his 
interest.^ 

§  463.  Form  of  the  Indiotanent  —  The  form  of  the  indictment 
for  this  ofTeuce  corresponds  with  the  forips  given  for  the  offence 
of  uttering  counterfeit  bank-bills,  and  with  the  form  *  for  hav- 
ing in  possession  counterfeit  coin  with  intent  to  utter  it  as  good. 
The  indictment,  which  is  to  be  used  in  practice,  must  corre- 
spond with  the  terms  of  the  statute  on  which  it  is  drawn.  The 
following  two  forms,  produced  without  reference  to  any  particu- 
lar statute,  will  be  helpful  to  the  practitioner,  who,  with  them 
before  him,  can  readily  frame  the  required  indictment,  by 
modifying  their  language  to  conform  to  the  particular  lan- 
guage of  the  statutes  and  the  special  facts  of  the  case :  — 


« 


That  A,  late  of,  &c.,  on,  &c.,  at,  &c.,  had  in  his  possefeion  a  forged  and 
counterfeit  paper  writing,  purporting  to  be  a  bank-bill  issued  by  the  president 

and  directors  of  the  bank,  tiie  tenor  of  which  paper  writing  is  as  follows, 

to  wit  [here  set  out  the  forged  bill  verbatim] ;  with  intent  then  and  there  to  pass 
the  same  as  a  good  and  genuine  bank-bill  to  one  B  [or,  to  anj  person  whom  he 
might  thereby  be  able  to  defraud],  he  the  said  A  then  and  there  well  knowing 
the  said  paper  writing  to  be  forged  and  counterfeit ;  against  the  peace  of  the 
said  State,  and  contrary  to  the  form  of  the  statute  in  such  case  made  and 
prorided." 

"  That  A,  late  of,  &c.,  on,  &c.,  at,  &c.,  had  in  his  possession  a  certain  fbrged 
and  counterfeit  paper  writing,  purporting  to  be  a  bank-bill  issued  by  some  bank- 
ing company  to  the  jurors  unknown,  and  purporting  to  contain  a  promise  of 
said  banking  company  to  pay  to  the  bearer  thereof  the  sum  of  ten  dollars, 
a  more  particular  description  whereof  and  the  tenor  whereof  the  said  jurors  are 
unable  to  give,  because  they  say  that  said  paper  writing  was  then  and  there 
retained  and  kept  by  the  said  A,  and  the  tenor  and  more  particular  description 
thereof  are  to  the  jurors  unknown ;  with  intent  [&c.,  as  in  the  last  form]."' 

^  Armitage  v.  The  State,  18  Ind.  441.  this  purpose  instead  of  merely  copying 

See  People  v.  Stewart,  4  Mich.  655.  a  form  from  a  book,  in  order  to  prevent 

>  Ante,  §  265.  doubt  and  embarrassment :  — 

'  In  Townsend  v.  People,  8  Scam. 

326,  the  following  indictment  was  held,    ^  "  T**"*  ^»  ^V®  .?(?  *?1'  on.  &«.,  at,  &c , 
^  J'  1.  *    I  J     mu      V     «•         feloniously,  and  without  lawful  excuse,  had 

after  verdict,  to  be  good.  The  objection    j^  ,,^3  cuitody  and  possession,  with  intent . 

was  that  it  omitted  the  words  "  for  the    to  utter  and  pass  the  same  as  true  and 

paymentof  money,"  which  were  in  the    genuine,  divers  forged  bank-notes,  com- 

.Utute     A  prudent  pleader,  howerer.    E^tbSf  o^„X"!^in?lirvf^  ' 
would  always  msert  aU  statutory  words    jggued  by  the  Bank  of  Illinois,  with  inten- 
of  tills  sort,  examining  the  statute  for    tion  to  defraud  the  said  Bank  of  IlJiaois, 
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§  464.  Follow    "Words     of     Statute  —  "  Feloniously  "  —  "As 

Xraa" — If  the  statute  makes  this  offence  a  felony,  the  pleader 
should  say  *^ feloniously  had  in  his  possession,"  &c.^  He 
should  also  consider  the  true  interpretation  of  the  statute,  and 
follow  its  terms  as  it  will  be  construed  by  the  court.  For  exam- 
ple, when  a  statute  in  Michigan  made  indictable  the  having  in 
possession  of  forged  bank-bills  ^^  with  intent  to  utter  or  pass 
the  same,  or  to  render  the  same  current  as  true,"  a  prosecuting 
officer  drew  an  indictment  on  the  former  clause,  alleging  the 
intent  to  be  ^^  to  utter  and  pass  the  same  "  ;  but  this  was 
held  to  be  insufficient.  The  pleader  should  haye  added  the 
words  ^^  as  true,"  making  the  allegation  read  '^  with  intent  to 
utter  and  pass  the  same  as  true,"  because,  in  the  opinion  of  the 
court,  the  words  ^'  as  true,"  in  the  statute,  qualified  the  former 
clause  as  well  as  the  latter.  And,  referring  to  a  Massachusetts 
case  ^  which  had  been  relied  upon  to  sustain  the  indictment  as 
against  this  construction.  Green,  J.  said :  ^^  The  indictment  in 
that  case  was  under  a  statute  which  declared,  that,  if  any  per- 
son should  have  in  his  possession  within  the  State,  any  coun- 
terfeit bank-bill,  Ac,  for  the  purpose  of  rendering  the  same 
current  as  true,  or  with  intent  to  pass  the  same,  knowing  the 
same  to  be  counterfeit,  Ac.  The  words  '  as  true,'  in  that  stat- 
ute, evidently  could  not  be  referred  to  a  subsequent  clause,  so 
as  to  qualify  it,  and  it  is  apparent  that  the  transposition  of  the 
clauses  in  question  changes  the  grammatical  construction,  and 
the  relations  of  the  words,  and  gives  the  sentence  a  different 
meaning."  ' 

§  465.  Xbcpanding  Allegation  beyond  Btatntory  "Words  —  In- 
tent —  Knowledge  of  being  Forgeries.  —  There  may  be  cases  in 
which,  according  to  a  principle  already  explained,^  it  will  be 
necessary  for  the  allegation  to  be  expanded  beyond  the  words 
of  the  statute.    Thus,  where  the  statute  made  it  indictable 

which  uid  forged  bank-bill,  or  note,  is  in    Iowa,  288 ;  People  v.  Stewart,  4  Mich, 
the  wordt  and  Aguree  following,  to  wit    ^55.  j^n^,  ^  The  State.  11  Ind.  857; 

ibTiif nr.^'di^vju^n'Siiny.h:  ^-k?« 'v?'  !*-*«;« ^«'»-  "^^ 

■aid  bank-notes,  or  bills,  to  be  forged;  con-  *   Vol.  I.  §  684-087. 

tranr  to  the  form  of  the  statute  in  such  case  3  Hopkios  v.  Commonwealth,  8  Met. 

msdfe  and  provided,  and  against  the  peace  ^qq 

of  the  people  of  the  State  of  Illinois,  and  .'         ,          a^  ^  ^    a  -^^  1.    Aee 

their  djtgaity."  People  v.  Stewart,  4  Mich.  656^ 

657* 

See,  also.  The  SUte  v.  CaUendine,  8       «  Vol.  I.  §  628-680. 
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^^  fraudulently  "  to  keep  the  bank-bills  iu  possession,  but  was 
silent  respecting  any  more  specific  intent,  it  was  still  held  that 
the  indictment  must  go  further  and  allege  a  knowledge  of  their 
being  counterfeit,  and  the  intent  to  pass  them,  on  the  part  of 
the  defendant.  Said  Caruthers,  J. :  ^^  To  constitute  this 
crime,  although  the  act  only  uses  the  word  ^frauduUntly^^  the 
law  was  correctly  held  to  be,  that  it  should  be  averred  and 
proved  that  the  defendant  had  knowledge  that  the  notes  were 
base,  and  an  intention  to  pass  them.  This  is  necessary  to 
make  the  possession  fraudulent^  ^ 

§  466.  Intent,  continued  —  Pass  in  the  State,  Aa  —  Gironlate 
as  Currenoy.  —  Yarious  Other  points  have  been  adjudged. 
Thus,  it  is  not  necessary  for  the  indictment  to  allege  the  in- 
tent to  pass  the  spurious  notes  in  the  State  or  county  in  which 
the 'prosecution  is  being  carried  on.^  Under  the  Tennessee 
act,  making  the  fraudulent  keeping  in  possession  of  forged 
bank-notes,  which  circulate  as  currency,  felony,  the  indictment 
must  allege  that  such  notes  circulate  as  currency.^ 

§  467.  Having;  Ao^  more  Bills  than  One  —  Statutory  Terms  — 

"Same  Ttme,"  Ao.  —  Some  statutes  make  it  a  heavier  offence  to 
have  in  possession  a  specified  number  of  forged  bank-bills, 
exceeding  a  single  one.  An  indictment  under  such  a  statute 
must  conform  to  the  particular  statutory  terms.  Thus,  where 
the  words  of  the  enactment  were,  ^^  and  for  that  purpose  shall 
possess,  at  any  one  time,  any  number  not  less  than  ten  "  ;  it 
was  held  to  be  necessary  for  the  indictment  to  allege,  that  the 
defendant  had  the  several  bills  in  his  possession  at  the  ^^  same 
time."  An  averment  that  he  had  them  in  his  possession  ^'  on 
the  same  day  "  is  not  sufficient.^ 

^  Owen  V.  The  State,  6  Sneed,  498,  its  enactment,  it  conld  not  extend  to 

495.    And   see,  as   illustratiye,  ante,  banks  which  did  not  exist  in  the  State 

§  172.    Under  this  statute,  the  intent  until  many  years  after  the  date  of  the 

need  not  be  alleged  to  be  ''  felonious."  statute.    Commonwealth  v.  Swinney, 

Perdue  v.  The  State,  2  Humph.  494.  1  Va.  Cas.  160,  161. 

In  Virginia,  an  indictment  was  held  to  '  Clark   v.   Commonwealth,   16  B. 

be  good,  which  alleged  the  obtaining,  Monr.   206;   Spence  v.   The   State,  8 

&c.,  from  the  Bank  of  Virginia,  &c.,  Blackf.  281  ;  Commonwealth  v.  Cone, 

of  fifty  dolUurs  iu  money  current  in  2  Mass.  182.    See,  also.  Commonwealth 

the  Commonwealth  of  Virginia " ;  al-  v.  Judd,  2  Mass.  829. 

though  it  was  contended  that,  since  '  The  State  v   Slielton,  7  Humph, 

the  preamble  of  the  statute  recited  a  81. 

pre-existing  evil,  &c.,  as  the  cause  of  ^  Edwards    o.    Commonwealth,    19 
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§  468.  Proof  of  Intent  —  In  matter  of  proof,  it  haa  been 
observed  that  the  evil  intent,  in  which  lies  the  gist  of  the 
offence, "  must,  at  least  in  part,  be  evidenced  hj  some  act  of 
the  party."  ^  But  there  is  no  one  method  by  wliich  this  part  of 
the  case  is  to  be  proved.  Tlie  question  of  the  prisoner's  guilty 
knowledge  and  intent  is  for  the  jury.^ 

§  469.  Proof  of  Bsdstenoe  of  Bank,  Aa  —  Such  questions  as 
whether  the  existence  of  the  bank  must  be  proved,  and,  if  so, 
by  what  evidence,  are,  as  connected  with  this  offence,  the  same 
which  we  have  considered  in  connection  with  the  offence  of 
forging  and  uttering  bank-bills.^  In  New  York,  on  an  indict- 
ment for  having  foreign  bank-bills  in  possession,  with  the 
intent  to  pass  them,  it  was  deemed  that  proof  of  the  most 
general  character  of  the  existence  of  the  foreign  bank  is  suf- 
ficient.^ And  in  Ohio  it  was  held  not  to  be  necessary  to  pro- 
duce the  charter  in  proof  of  the  existence  of  the  foreign  bank. 
The  fact  that  the  bills  circulate  as  good  is  sufficient.'^ 

§  470.  jPAe  Forgery  of  PromuBory  Notes  and  Bills  of  Ex- 
change :  — 

Form  for  BUl  of  ZSzchange  and  Indonements.  —  Archbold  fur- 
nishes the  following  form  of  an  indictment  for  the  forgery  of 
a  bill  of  exchange  and  of  indorsements  thereon.  It  is  drawn 
upon  the  English  statute ;  and,  of  course,  the  American  prac- 
titioner will  alter  it  as  far  as  may  be  necessary  to  make  it  con- 
form to  the  particular  statute  law  of  his  own  State  :  — 

"  That  J.  S.,  late  of,  &c.,  on,  &c.,  at,  &c.,  felonionslj  did  forge  a  certain  bill  of 
exchange  ['  any  bill  of  exchange,  or  any  promissory  note  for  the  payment  of  money  *], 
which  said  forged  bill  of  exchangre  is  as  follows ;  that  is  to  say, '  501.  Bristol, 
2dth  March,  1880.  Three  months  after  date  pay  to '  [&c.,  &c.,  setting  out  the 
bill  of  exchange  in  words  and  figures  correctly],  with  intent  to  defraud  one 
J.  N. ;  against  the  form  of  the  statutes  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  queen,  her  crown,  and  dignity. 

"  Second  Cottnt.  —  That  the  defendant  *  did  offer,  utter,  dispose  of,  and  put  off' 
a  certtun  other,  ^.,  ^.,  as  in  the  precedent  (ante,  §  487).  If  the  acceptance  he  also 
Joryed,  add  counts  for  it  in  the  firm  following :  — 

'*  Third  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

Fide.  124.    And  see  Commonwealth  v.       '  Perdue  v.  The  State,  2  Humph. 

Honghton,  8  Mass.  107 ;  The  State  v.    494. 

Bonney,  84  Maine,  228.  '  Ante,  §  454  et  seq. 

»  The  State  v.  Penny,  1  Car.  Law       *  People  v.  Daris,  21  Wend.  809 ; 
Bepos.  617.  People  v.  Peabody,  26  Wend.  472. 

s  Sasser  v.  The  State,  18  Ohio,  468. 
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further  present,  that  the  said  J.  S.  afterwards,  to  wit,  on  the  year  and  day  last 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  having  in  his  custody 
and  possession  a  certain  other  bill  of  exchange,  which  said  last- mentioned  bill 
of  exchange  b  i|s  follows ;  that  is  to  say  [here  set  out  the  bill],  he  the  said  J.  S. 
afterwards,  to  wit  on  the  day  and  year  last  aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  feloniously  did  forge  on  the  said  last-mentioned  bill  of 
exchange  an  acceptance  ['  any  indorsement  on,  or  assignment  of,  any  bill  of  er- 
change,  or  promissory  note  for  the  payment  of  money,  or  any  acc^tance  of  a  bill  of 
exchange  *]  of  the  said  last-mentioned  bill  of  exchange,  which  said  forged  acoept- 
ance  is  as  follows ;  that  is  to  say, '  Accepted,  payable  at  the  bank  of  Messrs. 
Coutts  &  Co.,  John  Giles '  [or  as  the  acceptance  may  be],  with  intent  to  defend 
the  said  J.  N. ;  against  the  form  of  the  statutes  in  such  case-  made  and  pro- 
vided, and  against  the  peace  of  our  lady  the  queen,  her  crown,  and  digrtity. 

"  Fourth  Count.  ^~  Same  as  the  last,  to  the  end  of  the  copy  of  the  bill  of  exchange  ; 
and  then  as  follows :  and  on  which  said  last-mentioned  bill  of  exchange  waa  then 
and  there  written  a  certain  forged  acceptance  of  the  said  last-mentioned  bill 
of  exchange,  which  said  forged  acceptance  of  the  said  last-mentioned  bill  of 
exchange  is  as  follows  ;  that  is  to  say  [here  set  out  the  acceptance  as  in  the  last 
count] ;  he  the  said  J.  S.  well  knowing  the  premises  last  aforesaid,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  feloniously  did  offer,  utter,  dispose  of,  and  put  off  the  said  forged 
acceptance  of  the  said  last-mentioned  bill  of  exchange,  with  intent  to  defraud 
the  said  J.  N.  (he  the  said  J.  S.,  at  the  time  he  so  offered,  uttered,  disposed  of, 
and  put  off  the  said  forged  acceptance  of  the  said  last-mentioned  bill  of  ex- 
change, then  and  there  well  knowing  the  said  acceptance  to  be  forged) ;  against 
the  form  of  the  statutes  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lady  the  queen,  her  crown,  and  dignity.  If  an  indorsement  be  also  forged, 
add  counts  for  it  in  the  form  foUowing :  — 

"Fifth  Count. — And  the  jurors  aforesaid,  upon  their  oath  afbresaid,  do  fur- 
ther present,  that  the  said  J.  S.  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  having  in  his  custody 
and  possession  a  certain  other  bill  of  excliange,  which  said  last-mentioned  bill  of 
exchange  is  as  follows ;  that  is  to  say  [here  set  out  the  bill],  he  the  said  J.  8. 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  feloniously  did  forge  on  the  back  of  the  said  las^mentioned 
bill  of  exchange  a  certain  indorsement  of  the  said  bill  of  exchange,  which  said 
forged  indorsement  is  as  follows ;  that  is  to  say, '  James  Sykes  &  Co.,'  with 
intent  to  defraud  the  said  J.  N. ;  against  the  form  of  the  statutes  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  queen,  her  crown, 
and  dignity. 

**  Sixth  Count.  —  Same  as  the  last,  to  the  end  of  the  copy  of  the  bill  of  exchange; 
and  then  as  follows :  and  on  the  back  of  which  said  last-mentioned  bill  of 
exchangee  was  then  and  there  written  a  certain  forged  indorsement  of  the  said 
last-mentioned  bill  of  exchange,  which  said  last-mentioned  forged  indorsement 
is  as  follows  ;  that  is  to  say, '  James  Sykes  &  Co.' ;  he  the  said  J.  S.  weU  know- 
ing the  premises  last  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  feloniously  did  offer,  utter, 
dispose  of,  and  put  off  the  said  last-mentioned  forged  indorsement  of  the  said 
last-mentioned  bill  of  exchange,  with  intent  to  defhiud  the  said  J.  N.  (he  the 
said  J.  S.,  at  the  time  he  so  offered,  uttered,  disposed  of,  and  put  off  the  said  last- 
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mentioned  forged  indorsement  of  the  said  last-mentioned  bill  of  exchange,  then 
and  there  Well  knowing  the  said  indorsement  to  be  forged) ;  against  the  form  of 
the  statutes  in  such  case  made  and  provided,  and  against  the  peace  of  our  lad/ 
the  queen,  her  crown,  and  dignity."  > 

§  471.  Further  Directions  about  the  Indiotment — Archbold 
adds :  ^'  Supposing  J.  N.  to  be  the  person  to  whom*  the  bill  was 
uttered  or  passed,  add  other  sets  of  counts,  charging  the  forg- 
ing and  uttering  to  have  been  with  intent  to  defraud  the  drawer, 
acceptor,  and  indorser  respectively.  From  the  above  precedent, 
an  indictment  may  readily  be  framed  for  forging  and  uttering 
a  promissory  note,  merely  substituting  for  the  words  ^  bill  of 
exchange,*  the  words  'promissory  note  for  the  payment  of 
money,'  and  omitting,  of  course,  the  counts  as  to  the  accept- 
ance." 

§  472.  Continued —  (Pointis  in  the  Note). — What  is  a  bill 
of  exchange,  what  is  a  promissory  note,  and  other  like  ques- 
tions were  considered  in  the  work  on  the  Criminal  Law.  Arch- 
bold  states  a  case,  as  follows :  '^  Where  the  charge  in  the 
indictment  was  for  forging  'a  certain  indorsement  t)/"'  a  bill 
of  exchange,  '  which  *said  forged  indorsement  was  and  is  as 
follows,  Magdalene  Isherwood ' ;  and  the  bill,  as  set  out  in 
some  of  the  counts  of  the  indictment,  and  as  proved  in  evi- 
dence, was  payable  to  the  order  of  four  persons,  of  whom  Mag- 
dalene Isherwood  was  one,  as  joint  executrixes ;  the  indictment 
was  held  by  all  the  judges  to  be  sufficient,  and  the  charge  to  be 
proved."'  The  principles  governing  this  branch  of  criminal 
procedure  have  been  dready  sufficiently  developed  in  the  fore- 
going sections  of  the  present  chapter.  It  is  deemed  best  to  add 
here,  in  a  note,^  a  digest  of  some  cases  which  may  be  found 
helpful  to  the  practitioner. 

^  Archb.  Crim.  Fl.  &  Kt.  10th  Lond.  the  forged  note,  which  it  called  a  nego- 

cd.  872,  878.  tiable   promissory  note,  in  its   exact 

*  Reg.  V.  Winterbotiom,  1  Den.  C.  C.  words ;   but  no  count  set  forth  any 

41,  2  Car.  &  K.  87.  indorsementi .     A  note  with  indorse- 

'  Where  the  indictment  it  for  forging  ments  was  ofiered  in  evidence.  The 
a  bank-note,  or  having  such  a  note  in  words  of  promise  were,  "  I  promised," 
possession  with  intent  to  paas  it  as  and  it  was  proven  that  a  certain  bank 
good,  if  the  allegation  sets  out  the  note  to  which  the  note  was  offered  would 
mm  payable  to  "  A,  bearer,"  it  is  sup-  not,  if  it  had  been  genuine,  have  dis- 
ported by  proof  of  a  note  payable  to  counted  it,  on  account  of  its  irregular 
"  A  or  bearer."  Quigley  v.  People,  form.  But  the  court  held,  that  there 
2  Scam.  801.    An  indictment  set  forth  was  no  variance  between  the  allegation 
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§  473.  The  Forgery  of  an  Undertaking ^  Warranty  or  Order 
for  the  Payment  of  Money ^  Sfc. ;  ^  — 

and  the  proof,  though  no  indorsements  dated  16th  of  April,  1865,  and  it  ap- 
were  set  forth  in  the  indictment,  and  peared  that  at  this  date  W.  B.  was  con- 
that  the   note    offered  sustained  the  fined  to  his  bed,  that  he  died  on  the 
charge.    Neither  was  it  any  objection  20th  of  the  same  month,  and  that  he 
tliat  the  word  "  protnise  "  was  in  the  had  given  up  all  hopes  of  recovery  as 
past  tense,  and  that  the  bank  would  earlj  as  the  18th,  the  prisoner  was  per- 
not  discount  the  note  on  account  of    mitted  to  prove,  that,  on  the  18th,  W. 
this  irregularity  of  form.    Perkins  v.  B.  told  the  witness  he  had  signed  the 
Commonwealth,  7  Grat.  651.    Where,  note  in  question.    Said   Balcom,  J. : 
on  the  trial  of  a  prisoner  for  forging  a  "  No  person  other  than  the  prisoner, 
note,  it  appeared  that  he  had  kept  the  except  the  deceased,  had  any  certain 
note  in  his  possession,  and  never  ut-  knowledge  as  to  whether  the    latter 
tered  or  attempted  to  make  any  use  signed  his  name  to  the  note  or  contract; 
of  it ;  it  was  held  that  the  question,  and,  unless  the  prisoner  wronged  him, 
whether  the  note  was  made  innocently,  or  attempted  to  wrong  him,  by  forging 
or  with  intent  to  defraud,  was  for  the  his  name  to  those  instruments,  he  corn- 
consideration  of  the  jury,  who  would  mitted  no  offence  against  the  people; 
form  their  opinion  as  an  inference  from  and  it  was  against  the  interest  of  the 
the  facts  proved.  Rex  v.  Crocker,  Russ.  deceased  to  say,  on  the  18th  day  of 
&  Ry.  97,  2  N.  R.  87,  2  Leach,  4th  ed.  April,  1856,  he  had  signed  the  note  and 
987.    An  indictment  for  the  forgery  of  contract.  Secondly,  decUrations,  which 
a  promissory  note  which   is,  and  is  are  secondary  evidence,  are  sometimes 
alleged  to  be,  lost  or  destroyed,  will  received  in  consequence  of  the  death  of 
be  sustained,  although  the  indictment  the  person  making  them,  whether  they 
does  not  also  allege  that  the  note  pur-  were  made  at  the  time  of  the  fiu:t  de- 
ported to  be  signed  by  the  person  whose  clared,  or  at  a  subsequent  day,  where 
name  was  forged.    If  it  sets  forth  the  it  is  shown  that  he  possessed  competent 
purport  of  the  note,  giving  the  name  knowledge  of  the  facts,  or  that  it  was 
of  the  maker  as  part  of  the  descrip-  his  duty  to  know  them,  and  that  the 
tion,  it  is  sufficient.    Although  in  the  declarations  were  at  variance  with  his 
indictment  the    note  is  described  as  interest."  People  o.  Blakeley,  4  Parker 

made  on  the day  of  May,  and  the  C.  C.  176, 184,  185.    If,  on  an  indict- 

proof  is,  that  the  note  was  dated  on  a  ment  for  forging  a  bill  of  exchange, 

particular  day,  a  conviction  will  be  sus-  the  prisoner  is  shown  to  have  assumed 

tained  notwithstanding  the  variance,  a  fiilse  name  on  the  bill,  and  there  is 

a  satisfactory  reason  for  the  omission  proof  of  his  real  name,  it  is  for  him  to 

being  given  in  the  indictment.    Where  produce  the  evidence  that  he  used  the 

the  note  was  passed  to  a  sheriff,  by  a  assumed  name  before  the  time  when 

debtor  against  whom  the  sheriff  had  an  he  had  the  fraud  in  view,  even  in  the 

execution,  and  the  question  was  sub-  absence  of  all  proof  as  to  what  name 

mitted  to  a  jury  to  determine  whether  he  had  borne  for  several  years  anterior 

it  was  given  for  **  ease  and  favor,"  and  to  the  time  of  the  fraud.    Rex  o.  Pea- 

the  transaction  consequently  void  with-  cock,  Russ.  &  Ry.  278.    Where,  on  an 

in  the  New  York  statute,  and  they  con-  indictment  against  A  for  forging  an 

victed  the  defendant  charged  with  the  assignment  of  a  promissory  note  made 

forgery,  the  conviction  was  held  to  be  by  B  to  C,  or  bearer,  a  count  charged 

good.     People  v,  Badgley,   16  Wend,  that  the  assignment  was  forged  with 

63.   .Where  the  prisoner  was  tried  for  intent  to  defraud  C,  it  was  held  to  be 

forging  the  name  of  W.  B.  to  a  note,  valid.    The  State  v.  Crawford,  2  Ind. 


^  See  Crim.  Law,  I.  §  842  et  seq. 
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Fonn. — The  nature  of  these  and  other  like  instruments  was 
considered  in  the  work  on  the  Criminal  Law.  Archbold  gives 
lis  the  following  form  of  \he  indictment :  — 

"  That  J.  S.,  late  of,  &c.,  on,  &c.,  at,  &c.,  foloiiiou8l7  did  forge  a  certain  war- 
rant and  order  for  the  payment  of  money  ['  an^  undertaking ,  warrant,  m-  order  for 
the  paywtent  of  money '],  which  said  forged  warrant  and  order  for  the  payment  of 
money  is  as  follows ;  that  is  to  say  [here  set  out  the  order],  with  intent  to  deflrand 
J.  N. ;  against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  queen,  her  crown,  and  dignity. 

"  Second  count,  for  offering,  uttering,  disposing  of,  and  putting  off,  a  certain  other 
warrant  and  order  for  the  payment  of  money."  ^ 

§  474.  Observatioiis.  —  Statutes  like  the  English  one,  upon 
which  the  foregoing  indictment  is  drawn,  are  not  common  in 
tlie  United  States.  It  is  deemed  best  to  close  here  the  present 
subdivision  of  our  subject.  It  might  be  extended  somewhat, 
flo  as  to  present  some  other  forms ;  but,  from  the  foregoing  sec- 
tions of  this  chapter,  the  competent  practitioner  will  be  able  to 

28.    The  drawer's  name  appearing  to  change  with  a  forged  acceptance  on  it, 

be  forged  on  a  bill,  as  well  as  the  in-  is  supported  by  proof  of  uttering  an 

doner's,  it  is  no  objection  that  the  for-  instrument  in  form  of  such  bill  and 

mer  was  not  called  to  prove  upon  whom  acceptance,     though     no    person     is 

the  bill  was  drawn,  there  being  two  of  named  in   the  bill  as  drawee.    Reg. 

the  name  at  the  place ;  and  especially  v,  Hawkes,  2  Moody,  60.     In  an  in- 

if  it  is  shown  by  other  evidence  whom  dictment   for   uttering   a   promissoiy 

the  prisoner  meant  by  the  person  whose  note,  with  the  names  of  several  per- 

Baine  he  forged  as  the  payee  and  in-  sons  upon  it  as  indorsers,  all  which 

doner.    Rex  v.  Downes,  2  East  F.  C.  indorsements  are  alleged  to  be  forged, 

997.    An  indictment,  charging  that  the  it  is  not  necessary  to  prove  all  the  in- 

defendant,  having  in  his  possession  a  dorsements  to  jbe  forgeries.    People  v, 

bill  of  exchange  purporting  to  be  di-  Rathbun,  21  Wend.  509.    On  a  trial 

rected  to  one  J.  King,  by  the  name  for  the  forging  of  a  bill  of  exchange, 

aod  description  of  J.  Ring,  forged  the  the  fact,  that,  on  three  or  four  previous 

aooeptanoe  of  the  said  J.  King,  &c.,  is  occasions,  when  the  prisoner  had  drawn 

bad,   because   the   word   "  purport  "  bills  in  the  same  way,  the  party  whose 

means  what  appean  on  the  face  of  fbe  name  was  used  had  paid  them,  even 

inatrument,  and  tlie  bill  did  not  purport  without  remark  or  remonstrance,  would 

to  be  drawn  on  J.  King.    Rex  v.  Read-  afford  fisdr  ground  to  believe  he  had 

ingy  1  East,  180,  note.    On  the  trial  of  authority.    Reg.  v.  Beard,  8  Car.  &  P. 

an  indictment  for  forging  the  accept-  148.     It  is  no  variance  between  the 

ance  of  a  bill  of  exchange,  evidence  of  note  oiiered  in  evidence  and  the  one  set 

what  the  prisoner  said  respecting  other  out  in  the  indictment,  that,  in  the  latter, 

UUs  of  exchange  which  are  not  in  evi-  the  letter  s  is  added  to  the  word  "  prOm- 

dence,  cannot  be  received.   Said  Patte-  ise."     Experts,  who    never   saw  the 

aon,  J. :  "  I  rather  think  that  any  other  officers  of  a  bank  write,  may  be  called 

bills  ought  to  be  proved.    The  mere  to  prove  the  note  counterfeit.    May  v, 

taUdog  of  forged  documents  will  not  The  Sute,  14  Ohio,  461. 
do."    Reg.  9.  Cooke,  8  Car.  &  P.  586.        ^  Archb.  Crim.  PI.  &  £v.  10th  Lond. 

An  indictment  for  uttering  a  bill  of  ex-  ed.  874. 
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derive  all  needful  help.  If  in  our  law-books  the  authors  were 
to  say  all  which  might  be  said,  "  even  the  world  itself  could 
not  contain  the  books  that  should  be  written." 

IV.  Points  of  Practice, 

§  475.  The  County  —  Forged  Paper  sent  through  the  BffaiL  — 
The  particular  county  in  which  indictments  for  offences  are 
to  be  brought  was  sufficiently  discussed,  in  a  general  way,  in 
the  first  volume.^  Where  a  person,  residing  and  being  in  one 
county,  sent  by  mail  to  another  county  a  note  with  forged 
indorsements,  and  the  individual  to  whom  it  was  directed 
received  it  there,  and  returned  by  mail,  as  requested,  (iis  own 
note  in  exchange  for  the  forged  one ;  the  offence  of  uttering 
and  publishing  was  held  to  have  been  committed  in  the 
latter  county.  The  crime,  in  sucli  a  case,  is  not  consummated 
until  the  forged  instrument  is  received  in  the  locality  to  which 
it  is  sent.^  The  mail  is,  in  these  circumstances,  in  a  certain 
sense,  an  innocent  agent ;  and,  in  other  cases,  also,  a  party 
may,  by  the  use  of  any  other  innocent  agent,  commit  the 
offence  in  a  county  in  which  he  is  not  personally  present.' 

§  476.  Presumption  as  to  the  County  —  Place  of  Date  —  Place 
of  Uttering.  —  Where  a  forged  promissory  note  bore  date  at 
Providence,  Rhode  Island,  and  it  was  uttered  in  a  county  in 
Massachusetts,  the  court  deemed,  that  the  mere  fact  of  uttering, 
in  such  a  case,  was  not  sufficient  from  which  to  presume  the 
forgery  to  have  taken  place  in  the  county  of  the  uttering.  And 
the  court  observed,  in  broad  terms :  "  It  is  clear,  from  author- 
ity, that  the  offence  of  forging  in  the  county  cannot  be  inferred 
from  the  fact  of  uttering  and  publishing  in  the  county."* 

§477.  Further  as  to  Proof  of  County.  —  On  this  subject  Mr. 
East  says :  ^  ^'  It  seldom  happens  that  direct  proof  can  be  given 
of  the  very  act  of  forgery ;  and,  where  the  forger  is  not  the 
utterer,  a  difficulty  has  sometimes  occurred  as  to  what  shall 
be  deemed  sufficient  evidence  of  the  fact  of  forging  within  ike 

1  Vol.  I.  §  45  et  seq.    And  for  au-  ^  People    v.    Hathbun/  21    Wend, 

thorities  relating  to  forgery,  see  United  609. 

States  V.  Britton,  2  Mason,  464 ;  Bland  >  Bishop  r.  The  State,  80  Ala.  84. 

r.^ People,  8  Scam.  864 ;  People  v.  Rath-  *  Commonwealth    v,    Parmenter,  .6 

bun,  21  Wend.  609;  Perkins's  Case,  2  Pick.  279. 

Lewin,  160.  »  2  East  P.  C.  992. 
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€oufUy  laid  J  —  a  difficulty  which  does  not  occur  upon  the  issue 
of  non-assumpsit,  in  an  action  upon  such  an  instrument,  the 
action  being  transitory.  Parkes  and  Brown  were  indicted,  the 
first  for  forging,  the  other  for  uttering,  a  forged  promissory 
note  for  five  guineas.  There  was  no  doubt  of  Parke^'  having 
forged  the  note  in  the  same  name  as  the  other  prisoner,  and 
with  his  concurrence,  but  pretended  by  the  latter,  when  he 
littered  it,  to  be  the  note  of  his  brother,  whom  he  represented 
as  a  man  of  fortune  in  a  lucrative  employment.  The  venue 
was  laid  in  Middlesex,  but  the  only  evidence  which  was  offered 
to  show  that  the  forgery  was  committed  there,  was  that  Brown, 
between  whom  and  Parkes  an  intimate  connection  was  proved 
to  exist,  had  uttered  it  in  Middlesex  (Parkes  not  being  present 
at  the  time,  nor  for  aught  appeared  cognizant  of  the  fact)  ;  and 
that  upwards  of  forty  of  the  same  sort  of  five-guinea  notes  in 
blank,  without  any  signature,  were  found  upon  Parkes  in  the 
same  county ;  all  of  which  notes,  as  well  as  the  one  in  question, 
were  dated  '  Rington,  Salop ' ;  and  also  a  receipt  was  found 
upon  Parkes  under  cover,  addressed  to  Brown,  for  211.  for  four 
five-guinea  bills.  Both  the  prisoners  were  convicted.  But 
after  argument  in  the  Exchequer-chamber  a  majority  of  the 
judges  held  the  conviction  wrong  as  to  Parkes ;  tliere  being 
no  evidence  that  the  forgery  was  committed  by  him  in  Middle- 
aexj  where  it  was  laid.  For  they  thought  tliat  the  bare  fact  of 
the  note  being  uttered  there  by  the  other  prisoner,  taking  him 
even  to  be  an  accomplice,  was  no  evidence  of  the  forgery  itself 
haying  been  committed  there.  But  some  of  the  judges  were 
not  satisfied  with  this  opinion,  thinking  that  the  fact  of  finding 
the  forged  instrument  in  the  county,  in  which  also  it  appeared 
that  the  forger  himself  was,  was  evidence,  in  the  absence  of 
other  proof,  of  the  fact  of  the  forgery  having  been  there  com- 
mitted. The  majority  agreed  that  it  was  a  question  of  evidence 
for  the  jury,  but  thought  that  there  was  no  proof  in  this  case 
to  warrant  the  conclusion."  ^ 

§478.  Proof  of  County,  oontinned  —  Possauion. —  In  a  later 
English  case,  it  appears  likewise  to  have  been  the  opinion  of 
the  majority  of  the  judges,  that  the  finding  of  a  forged  instru- 
ment in  the  possession  of  the  prisoner  in  a  particular  county,  fs 

1  Rex  V,  Parkes,  2  East  P.  C.  992. 
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not  sufficient  evidence  from  which  the  jury  should  presume  the 
original  forgery  to  have  been  committed  in  the  same  county ; 
even  though  the  finding  is  under  circumstances  of  suspicion.^ 
Yet  such  matter  may  always  be  considered  by  the  jury  in  con- 
nection with  other  evidence. 

§  479.  Continiied.  —  In  an  Alabama  case,  A.  J.  Walker,  C.  J* 
observ^ed,  in  delivering  the  opinion  of  the  court :  ^^  The  posses- 
sion by  the  defendant  of  the  counterfeited  note  in  the  county 
of  Montgomery,  together  with  the  entire  want  of  evidence  of  a 
prior  possession  elsewhere,  was  sufficient,  in  the  absence  of 
countervailing  testimony,  to  authorize  the  inference  by  the  jury 
that  the  forgery  had  been  committed  in  Montgomery  county."  ' 
So,  in  North  Carolina,  it  was  observed  by  Ruffin,  C.  J. :  *^  With 
the  exception  of  such  papers  as  pass  from  hand  to  hand  in  the 
common  transactions  of  life,  the  uttering  of  a  forged  paper,  if 
unexplained,  is  in  sound  sense  evidence  of  the  forgery  of  the 
paper  by  the  utterer ;  and,  if  the  paper,  as  in  this  case,  was  in 
his  hands  in  an  incomplete  state,  and  was  produced  by  him  in 
a  completed  state,  and  made  in  his  own  favor  and  produced  for 
his  benefit,  the  proof  is  cogent  and  plenary,  that  his  was  the 
hand  that  fabricated  it,  or,  at  least,  that  he  was  present  and 
wittingly  assented,  and  caused  it  to  be  fabricated."  ^ 

§480.  Contdnned.  —  The  observations  copied  into  the  last 
section  may  be  taken  as  expressing,  in  a  general  way,  the 
Aiberican  doctrine  on  this  subject.  They  seem  to  indicate, 
that,  generally,  the  possession  of  forced  paper,  or  at  all  events  I 

the  uttering  of  it,  in  the  county  in  which  the  indictment  is 
found,  is  cogent  evidence  to  be  addressed  to  the  jury  that  the 
forgery  of  the  paper  was  committed  by  the  defendant  in  the 
same  county.  Thus,  also,  in  Virginia,  the  possession  by  the  pris- 
oner of  the  forged  notes  mentioned  in  the  indictment,  with  other 
forged  notes  of  the  like  kind,  and  the  plates,  implements,  and 
materials  for  forging  such  notes,  are  prima  facie  evidence  that 
the  prisoner  was  the  forger.  And  the  fact  of  such  forged  notes 
aiitt  the  like  being  found  in  his  possession,  in  the  county  in 
which  he  is  indicted,  is  in  the  same  manner  prima  facie  evidence 

1  Rex  o.  Crocker,  2  Leach,  4th  ed.        >  The  State  v,  Morgan,  2  Der.  4 
987,  2  N.  R.  87,  Rubs.  &  Rj.  97.  Bat.  848,  852. 

>  Johnson  r.  The  State,  86  Ala.  870, 
879. 
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tiiat  he  committed  the  forgery  there.^  And  there  are  other 
cases  of  the  like  tendency.' 

§481.  Contbraed — How  in  Prinoiple.  —  The  foregoing  cases, 

however,  leave  the  question  in  an  unsatisfactory  condition. 
On  principle,  if  the  defendant  is  shown  to  have  relied  upon  the 
note  as  a  forgery,  in  the  county  in  which  he  is  indicted,  he 
should  be  deemed,  in  matter  of  law,  to  have  thereby  ratified 
his  own  former  act  of  forging  it,  if  the  act  were  indeed  com- 
mitted by  himself;  or,  if  it  were  committed  by  another,  to 
have  adopted  the  act  of  such  other  as  his  own.  Under  this 
view  of  the  law,  then,  the  matter  of  evidence  would  be  clear 
and  conclusive.  It  is  not  easy  to  say  how  far  the  adjudged 
law  harmonizes  with  this  su^estion.  If,  by  a  statute,  the 
oflfence  of  uttering  is  made  subject  to  a  lighter  punishment 
than  the  offence  of  forging,  it  would  plainly  not  be  competent 
for  the  courts  to  construe  a  mere  uttering  to  be  a  forgery. 
And  where  this  is  not  so,  the  reader  who  wishes  simply  to 
ascertain  how  the  law  will  be  actually  held  by  the  judges,  must 
be  cautioned  to  consider  well  before  he  adopts  this  suggestion 
as  a  practical  one.  In  Alabama,  by  a  provision  of  the  Code, 
**  ajiy  person  who  utters  and  publishes  as  true,  and  with  intent 
to  defnud,  any  forged  or  counterfeit  instrument  or  writing,  &c., 
the  forging  or  counterfeiting  of  which  is  declared  by  this  article 
to  be  an  offence,  knowing  such  instrument,  &c.,  to  be  forged 
or  counterfeited,  must,  on  conviction,  be  adjudged  guilty  of  for- 
gery of  such  instrument  or  writing."  And  under  this  statute, 
a  conviction  for  forgery  may  be  had  on  proof  of  an  uttering.' 

§  482.  ContiniiAd. — If  we  do  not  adopt  the  view  suggested 
in  the  last  section,  it  is  difficult  to  see  how  the  mere  possession 
of  a  forged  instrument  in  a  particiAar  county  proves  the  original 
forgery  to  have  been  committed  in  tlie  same  county.  Suppose, 
as  in  one  case,  the  instrument  bears  date  in  this  county,^  the 
mere  date  can  have  no  bearing ;  or,  suppose  it  was  apparently 

dated  somewhere  else,  this,  in  reason,  cannot  weaken,  as  it 

• 

^  Spencer  o.Commonwealth,  2  Leigh,    Hendenon  v.  The    State,  14  Texas, 
761.  608. 

*  United  States  v.  Britton,  2  Kason,       >  Bishop  v.  The  State,  dO  Ala.  84, 
464;  Bland  v.  People,  8  Scam.  864;    89. 

The  State  v,  Jones,  1  McMullan,  286 ;       <  The  State  v.  Jones,  1  McMuDan^ 

286. 
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eannot  strengthen,  the  proofs;  for,  where  the  instrument  is 
shown  to  be  false,  the  same  presumption  does  not  arise  from 
the  date,  as  where,  in  a  civil  case,  it  is  relied  upon  as  genuine. 
Yet  the  possession  or  the  uttering  of  the  forged  paper  in  the 
county  might  be  a  link  in  a  chain  of  evidence  binding  the 
criminal  act  to  the  locality  alleged  in  the  indictment.  As 
such,  it  should  always  be  permitted  to  be  laid  before  the  jury. 

§  483.  DupUcity  —  More  than  One  Forged  InBtrttinent  in  Fossea- 

Bion.  —  Where  a  statute  provided  a  punishment  "  if  any  person 
shall  have  in  possession,  or  receive  from  any  other  person,  any 
forged  or  counterfeited  promissory  note  or  bill,  for  the  payment 
of  money,  with  intent,"  &g.  ;  it  was  held,  that  to  have  more 
counterfeit  bank-bills  than  one  in  possession  at  the  same  time, 
though  purporting  to  bo  on  different  banks,  with  the  intent 
specified,  constituted  but  one  offence.  And  where  several  in- 
formations were  brought  against  the  defendant  in  respect  of 
the  several  bills,  and  he  was  convicted  on  one  of  them,  this  \ 

was  adjudged  to  be  a  bar  to  the  others.^  i 

§484.  Three   CountB — Three  Forgeries.  —  If  the   indictment  [ 

is  in  three  counts,  each  count  charging  the  forgery  of  a  promis-  { 

sory  note  of  the  same  tenor  as  the  one  set  out  in  the  other  jj 

counts,  then,  if  on  the  trial  three  such  notes  are  introduced  in 
evidence,  it  is  not  necessary  for  the  prosecuting  officer  to  show 
upon  which  of  them  each  of  the  counts  in  the  indictment  was  j 

found ;    for  each  count  is  provable  by  any  one  of  the  three  { 

notes.2  '( 

§  485.  The  Verdict.  —  There  are  a  few  cases  respecting  the  | 

form  of  the  verdict  in  forgery.  Thus,  in  an  old  case,  where 
the  indictment  was  for  forging  and  publishing  a  deed,  and  the 
verdict,  says  the  report,  was  "  guilty  de  transffresfione  et  for- 
geria  proed,^^^  it  was  objected  that  nothing  was  said  of  the  pub- 
lication, and  therefore  it  was  insufficient.  "  Sed  non  allocaiw; 
de  transgresfnone  proedicta  includes  it."  So  it  was  adjudged 
good.® 

§  486.  Continued. —  Where  the  verdict  was  "guilty  of  pub- 
lishing and  passhig  the  receipt  in  question,  knowing  it  to  be  a 

1  The    State   v,   Benham,  7  ConD.       ^  Commonwealth  v.  Miller,  8  Cush. 
414.  248. 

■  Rex  V.  Newton,  2  Ler.  111. 
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forgery,"  it  was  held  to  be  insufficient ;  for  it  must  find  that 
the  forged  paper  was  published  as  true,  and  with  the  intent 
to  defraud.^  Still  it  has  been  said,  that,  to  support  a  special 
verdict,  the  court  will  intend  every  thing  which  can  fairly  be 
intended.  Therefore  it  was  held,  that,  on  an  indictment  for 
passing  a  forged  note  knowing  it  to  be  forged,  and  with  intent 
to  defraud,  a  verdict  of  ''  guilty  of  attempting  to  pass  the  note, 
knowing  of  the  forgery,"  will  sustain  a  sentence  against  the 
prisoner.^  It  may  be  difficult  to  reconcile  these  two  decisions 
with  each  other.^  A  prisoner  was  tried  on  an  indictment  hav- 
ing two  counts ;  the  one,  for  the  forgery  of  a  note ;  the  other, 
of  an  indorsement  on  a  note.  Tlie  jury  found  the  prisoner  not 
guilty  on  the  first  count ;  ^'  on  the  second  count,  namely,  that 
of  uttering  a  negotiable  note,  knowing  it  to  be  forged,  we  find 
the  prisoner  guilty,  and  affix  the  term  of  his  imprisonment  for 
the  term  of  two  years."  And  it  was  held  that  the  verdict  on 
the  second  count  was  too  uncertain  to  authorize  any  judgment 
thereon.^ 


CHAPTER  XXXI. 

GAMING-HOUSE   AND   THE    LIKB.^ 

487.  Introdnction. 

488,  489.  The  Common-law  Offence  of  keeping  a  Gaming-house. 
490-495.  Kindred  Statutory  Offences. 

§  487.  How  the  caiapter  divided.  —  We  shall  consider,  under 
this  title,  I.  The  Common-law  Offence  of  keeping  a  Gaming- 
hoase ;  11.  Kindred  Statutory  Offences. 

I.  The  Common-law  Offence  of  keeping  a  Gaming-house, 
§  488.  NoiBanoe,  &o.  —  Fonu  of  the  Indictment  —  This  offence 

belongs  to  the  general  class  known  by  the  name  of  Nuisance, 

1  Couch  V,  The  Sute,  28  Ga.  867.  *  Cocke  v.  Commonwealth,  18  Grat. 

s  The  State  v.  Fuller,  1  Bay,  245.  760. 

*  See,  aa  to  the  requisites  of  a  special  ^  For  the  law  relating  to  the  nuisance 

▼erdict.  Vol.  I.  §  1003,  1007.    And  see  of  keeping  a  gaming-house,  see  Criro. 

Page  0.  Commonwealth,  9  Leigh,  683.  Law,  1.  §  1070  et  seq.    For  forma  of 
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under  which  title  various  points  relating  to  the  present  sub- 
title will  be  considered.  There  are  still  other  points  which 
have  already  been  examined  under  the  titles  Bawdy  House  and 
Disorderly  House.  The  following  is  Archbold's  form  of  the 
indictment  for  keeping  a  common  gaming-house :  — 

'*  That  J.  S.,  late  of,  &c.,  on,  &c.,  and  on  diyers  other  dajs  and  times  betweea 
that  day  and  the  day  of  the  taking  of  this  inquisition,  with  force  and  arms,  at 
the  pariah  aforesaid,  in  the  comity  aforesaid,  unlawfully  did  keep  and  maintain  a 
certain  common  gaming-house ;   and,  in  the  said  gaming-house,  for  lucre  and 

gain,^  on  the  said day  of ,  in  the  year  aforesaid,  and  on  the  said  other 

days  and  times,  there  unlawfully  and  wilAilly  did  cause  and  procure  divers  idle 
and  eyil-disposed  persons  to  frequent  and  come,  to  play  together  at  a  certain 
unlawAil  game  of  cards  called  Rouge  et  noir;  and,  in  the  said  common  gaming- 
house, on  the  said day  of ,  in  the  year  aforesaid,  and  on  the  said  other 

days  and  times,*  there  unlawfully  and  wilfully  did  permit  and  suffer  the  said  idle 
and  evil-disposed  persons  to  he  and  remain,  playing  and  gaming  at  the  said  un- 
lawful game  called  Rouge  el  noir,  for  divers  large  and  excessive  sums  of  money ; 
to  the  great  damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said 
lady  the  queen,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  lady  the  queen,  her  crown,  and  digni^. 

"  Second  Count.  —  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

fhrther  present,  that  the  said  J.  S.,  afterwards,  to  wit,  on  the  said day 

of  ,  in  the  year  aforesaid,  and  on  divers  other  days  and  times  between 

that  day  and  the  day  of  the  taking  of  this  inquisition,  with  force  and  arms,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully  did  keep  and  maintain 
a  certain  common  gaming-room  in  the  house  of  one  J.  N.  there  situate ;  and  in 
the  said  common  gaming-room,  &c.,  &c.,  as  in  the  last  count,  only  substituting  *  gam- 
ing room  'for  *  gaming- house/  "  ^ 

§  489.  Continaoiui  Act,  &o. —  Under  the  next  sub-title  there 
will  be  stated  some  points  which  will  be  found  applicable  under 
this  also.  **  Keeping  a  gaming-house  "  said  Perkins,  J.  in  an 
Indiana  case,  ^'  may  be  a  continuous  act,  and  all  the  time 
during  which  a  given  house  is  continuously  thus  kept  prior 
and  up  to  the  prosecution  for  the  keeping,  constitutes  one 
indivisible  offence,  which  can  be  punished  but  in  a  single 

the  indictment,  see  8  Chit.  Crim.  Law,  Rogier,  2  D.  &  R.  481,  1  B.  &  C.  272. 

674-677 ;  Train  &  Heard  Preced.  897 ;  In  Rex  v.  Taylor,  8  B.  &  C.  602,  Hoi- 

Whart.  Preced.  2d  ed.  pi.  786  et  seq.  royd,  J.  said,  that,  in  his  opinion,  it 

^  These    words,  together  with    the  would  be  suiBcient  merely  to  have  al* 

words  "  with  force  and  arms,"  are  prob-  leged  that  the  defendant  kept  a  com- 

ably  not  necessary.    See  ante,  §  274 ;  mon  gaming-house."    As  to  the  point 

Commonwealth    v.    Colton,    8    Gray,  thus  suggested  by  Holroyd,  J.  see  ante, 

488.  §  288  and  notes.    See  also  Common- 

>  Archb.  Crim.  PI.  &  Ev.  10th  Lond.  wealth  v.  Crupper,  8  Dana,  466 ;  Corn- 
ed.   687.     The   author  adds :    "  This  monwealth  v.  Stahl,  7  Allen,  804. 
precedent  was  holden  good  in  Rex  v. 
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prosecutiom  Like  a  civil  cause  of  action,  it  cannot  be  split 
up  in  the  prosecution  of  it.  But  one  penalty  can  be  as- 
sessed/' ^ 

n.  Kindred  Statutory  Offences. 

§  490.  Renting  House  for  Oambling  —  Indictment.  —  The  stat- 
utes of  the  States,  upon  this  subject,  are  numerous  and  not 
quite  harmonious  in  their  terms.  In  Indiana  it  was  provided, 
that,  ^*  if  any  person  or  persons  shall  keep  a  room,  building, 
arbor,  booth,  shed,  or  tenement,  to  be  used  and  occupied  for 
gambling;  or,  if  any  person  or  persons,  being  the  owner. of 
any  room,  4&c.,  shall  rent  the  same  to  be  used  and  occupied  for 
gambling ;  the  person  or  persons  so  offending  shall,  on  con- 
viction thereof,  be  fined,''  &c.  And  it  was  held,  that,  if  the 
indictment  charges  the  defendant  with  keeping  a  room  *^  to  be 
used  and  occupied  for  gambling,"  it  is  sufficient.  It  need  not 
add,  that  gambling  actually  took  place  in  the  room.  ^^  The 
intention,"  said  the  learned  judge,  '^is  matter  of  proof;  and, 
if  that  can  be  established,  it  is  immaterial  whether  the  pro- 
hibited establishment  sliall  find  customers  or  not."  ^ 

§  491.    Keeping  Ckunbling-houee  —  The  Offence  —  Indictment. 

—  Under  the  Iowa  code,  which  prohibits  the  keeping  of  a 
gambling-house,  the  offence  is  complete  though  the  house  is 
kept  for  the  purpose  but  for  a  single  day.  The  indictment 
need  not  state  the  location  of  the  house,  further  than  is 
necessary  to  show  the  venue  ;  but,  if  being  needlessly  minute, 
it  avers  that  the  building  was  situated  on  a  particular  lot, 
ibis  averment  must  be  proved  in  order  to  avoid  a  variance. 
If  the  indictment  charges  that  the  house  was  illegally  kept 
on  a  single  day,  and  the  charge  extends  no  further  in  matter 
of  time,  still  it  is  permissible  to  show,  in  the  proofs,  a  con- 
tinuous illegal  keeping.^ 

1  The  State  o.  Lindle^^,  14  Ii4.  480,  (for  enfibring  a  building  to  be  used),  nif- 

481.  fering  gaming  therein  mott  be  arerred, 

s  The  State  v.  Miller,  5  Blackf.  602.  and  the  names  of  those  gaming,  or  a 

And  see  The  State  o.  Staker,  8  Ind.  valid  reason  for  their  omission,  must  be 

670.  Undertheiir8tpartof2Rey.  Sts.,  set  out.    Sowle  v.  The  State,  11  Ind. 

p.  486,  {  29,  one  keeping  a  building  for  492.   And  see  T^nemiller  v.  The  State, 

guning  may  be  fined,  though  gaming  11  Ind.  616. 

is  not  averred  to  have  taken  phce;       >  The    State   v.    Crogan,   8  Iowa, 

imder  the  latter  part  of  the  same  section  628. 
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§  492.  Continued  —  Permitting  Gkuning  in  House,  Ad.  —  Under 

one  Indiana  statute,  an  indictment  against  a  person  for  suffer- 
ing gaming  in  his  grocery,  or  other  premises,  should  mention 
the  names  of  the  persons  who  played,  or  allege  that  the  names 
were  unknown.^  Under  another  Indiana  statute,  an  informa- 
tion for  keeping  a  gaming-house  need  not  set  out  the  names 
of  the  gamblers.^  An  indictment  in  Indiana  for  permitting 
gaming  in  an  unlicensed  grocery,  need  not  mention  the  name 
of  the  game  which  was  played.  Said  McKinney,  J. :  "  The 
penalties  imposed  ....  are  incurred  by  suffering  a  game  to 
be.played  by  which  money  or  any  article  of  value  is  lost  or 
won,  and  not  by  suffering  a  particular  game  to  be  played ; 
since  all  games  for  such  purposes  appear  to  be  equally  pro- 
hibited." 3 

§  493.    AUeging    Names   of  Players  —  Description    of   House, 

&c.  —  DupUcity.  —  In  an  indictment  under  an  Ohio  statute, 
the  names  of  the  players  must  be  stated  when  known.^  If  the 
indictment  is  on  a  Texas  statute,  the  names  need  not  be 
given ;  ^  neither  need  the  name  of  the  game  be  mentioned.^ 
In  New  Hampshire,  the  indictment  upon  the  statute  for  keep- 
ing a  gaming-house  need  not  set  forth  a  particular  description 
of  the  house,  or  the  names  of  the  persons  who  played  in  it,  or 
what  games  they  played,  or  the  amounts  for  which  they 
played.  Moreover,  the  indictment  is  not  double,  or  uncer- 
tain, because  it  alleges  that  the  defendant  kept  the  house  or 
place  on  a  certain  day,  and  allowed  gaming  there  on  that 
day,  and  on  divers  days  and  times  before  and  after .^ 

§  494.  Further  Views  —  (Points,  in  the  Note).  —  These  are 
specimens  of  the  variant  adjudications  which  the  books  pre- 
sent.   Further  specimens  will  appear  in  a  note.^    Did  space 

1  Ball  V.  The  State,  7  Blackf.  242;  »  In  Kentucky,  in  an  indictment  for 

Sowle  V.  The  State,  11  Ind.  492.  setting  up  and  keeping  a  gaming-table 

3  Carpenter  v.  The  State,  14  Ind.  or  bank,  it  is  not  necessary  to  state 

109 ;  Dormer  u.  The  State,  2  Ind.  808.  how  nuch  money  was  lost,  or  who  lost 

s  The  State  v.  Dole,  8  Blackf.  294.  it.    The  words  "  a  game  of  chance  on 

*  Davis  V.  The  State,  7  Ohio,  1st  pt.  a  bank,"  or  "  on  a  gaming-table,"  are 

204.  a  suflScient  iescription  of  the  game. 

^  McGafley  v.  The  State,  4  Texas,  The  court  has  the  right  to  instruct  the 

156 ;  Horan  v.  The  State,  24  Texas,  jury  as  to  the  law  of  the  case.    Montee 

161.  V.  Commonwealth,  8  J.  J.  Mar.  1S2. 

>  The  State  v.  Ake,  9  Texas,  822.  In  an  indictment  for  permitting  gaming, 

7  The  State  v,  Prescott,  88  N.  H.  212.  the  omission  of  the  Christian  name  of 
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permit,  it  would  be  a  pleasant  task  to  set  out  upon  the  page  the 
Tarious  statutes  of  the  several  States,  and  show  from  what 
causes  have  sprung  the  diverse  and  sometimes  apparently 
adverse  decisions.  But  neither  the  importance  of  the  subject, 
nor  the  practical  help  to  be  given  practitioners,  is  such  as  to 
justify  this  course,  even  if  no  limits  were  prescribed  for  these 
volumes. 

§  495.    Statutes  —  Concluding     ObservationB.  —  Those    who 

prosecute  this  class  of  offences  will  do  well  to  study  carefully 

one  of  those  who  was  charged  to  have  for  the  penalty  for  permitting  and  en- 
been  engaged  in  the  games  sufibred  by  couraging  persons  to  play  at  prohibited 
the  defendant,  was  held  not  to  vitiate,  games,  in  the  dwelling-houses,  &c.,  con- 
Commonwealth  V.  Lampton,  4  Bibb,  trarj  to  the  act  of  1802,  although  it  is 
261.  See,  also,  for  points  decided  in  this  not  expressly  alleged  that  the  house  was 
State,  Buford  v.  Commonwealth,  14  B.  kept  for  the  purpose  of  gaming,  and 
Monr.  24 ;  Metz  v.  Commonwealth,  2  that  games  were  played  therein.  The 
Met.  Ky.  14.  In  Massachusetts,  an  in-  State  v.  Brice,  2  Brev.  66.  In  Missouri, 
dictment  or  complaint  on  Stat.  1855,  in  an  indictment  for  keeping  a  gaming- 
c.  429,  §  1,  for  illegally  keeping  open  a  house,  it  is  not  necessary  to  allege  by 
bowling-alley,  need  not  allege  that  it  whose  permission  the  gambling  was 
was  done  for  gain.  Commonwealth  v,  done ;  the  proprietor  of  the  house  be- 
Colton,  8  Gray,  488.  In  an  indictment  ing  responsible.  The  State  v.  Ellis,  4 
against  an  innholder  for  suffering  per-  Misso.  474.  An  indictment  charging 
sons  to  play  at  cards,  &c.,  it  is  not  suf-  that  the  defendant  did  suQer  a  gambling 
flcient  to  allege  that  the  defendant  was  device  to  be  set  up  and  used  in  his 
duly  licensed,  and  that  he  allowed  per-  house,  at  which  a  game  of  chance  called 
■ons  to  play  in  his  inn,  but  it  must  be  loto  was  played,  &c.,  is  good.  The  State 
directly  averred  that  he  actually  kept  v.  Foster,  2  Misso.  210.  An  indictment 
an  inn.  If  the  allegation  is,  suffering  charging  the  keeping  of  a  faro-bank, 
persons  "to  play  at  cards  and  other  and  inducing  persons  to  play  there- 
unlawful  games,"  the  words  **  unlawful  with  for  money,  sets  out  i)ut  one  of- 
games  "  may  be  re^jected  as  surplusage,  fence.  The  State  v.  Ames,  10  Misso. 
The  minutes  of  the  court  of  sessions,  of  748.  Where  an  indictment,  under  the 
a  license  having  been  granted  the  de-  statute  against  keeping  billiard-tables 
fendant  to  keep  an  inn,  are  admissible  without  license,  follows  the  language  of 
in  evidence  to  prove  this  fiict,  where  no  the  statute  in  setting  forth  the  offence, 
extended  record  of  the  granting  of  such  it  is  good.  The  State  v.  Kesslering, 
licenses  has  been  kept  by  the  court.  12  Misso.  665 ;  The  State  v.  Austin,  12 
Commonwealth  v.  Bolkom,  8  Pick.  281.  Misso.  576.  An  indictment,  which 
The  allegation,  that  the  defendant,  "  be-  charged  the  defendant  with  permitting 
ing  an  innholder  duly  licensed,"  permit-  a  gaming  device  to  be  "set  up  and 
ted  persons  to  "  play  the  game  of  cards  used,"  was  held  not  to  be  bad  for  du- 
in  his  said  dwelling-house,  where  he  was  plicity.  The  State  v.  Fletcher,  18  Misso. 
then  and  there  licensed  as  an  innhold-  425.  In  Illinois,  if  the  indictment 
cr,"  was  held  sufficient.  Commonwealth  charges,  that  the  defendant  "  kept "  the 
V.  Arnold,  4  Pick.  251.  For  points  de-  house  in  which  gaming  is  alleged  to  be 
dded  on  Rev.  Sts.  c.  50,  §  17,  see  Com-  carried  on,  this  is  a  sufficient  allegation 
monwealth  v.  Fattee,  12  Cush.  501 ;  that  he  occupied  it.  Stoltz  v.  People, 
Commonwealth  v.  Stowell,  9  Met.  672. .  4  Scam.  168. 
In  South  Carolina,  an  indictment  lies 
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the  statutes  and  decisions  and  precedents  of  their  own  respec- 
tive  States,  but  not  to  rely  implicitly  upon  what  they  find  from 
any  other  State.  The  decisions  do  not  all  proceed  upon  just 
principles ;  while  the  statutes  are  so  variant  as  to  render  those 
decisions  necessarily  inharmonious  to  the  casual  view,  even 
were  they  always,  in  principle,  inherently  correct. 


HIGHWAY.    See  Ut  Wat. 


CHAPTER  XXXII. 

HOMICIDE,    FELONIOUS.^ 

496.  Introdnction. 
497-680.  The  Indictment  for  Manslangbter. 
640-661.  For  Murder  u  distinguiahed  ftom  Manshmgliter. 
662-609.  FirBt,  as  distingnished  fh)m  Mnrder  of  Second  Degree. 
610, 611.  Other  Statutory  DiTiaions  of  Common-law  Homicide. 
612-614.  The  Indictment  for  Statutoiy  Homicides. 
616-687.  The  Evidence. 
688-642.  Points  of  Practice. 
648-668.  Attempts  to  commit  Homicide. 

§  496.  How  the  Chapter  divided. — The  subject  of  the  present 
chapter  is  of  such  an  extent  as  to  require  a  minuter  subdivision 
than  has  been  deemed  necessary  in  most  of  the  foregoing  chap- 
ters. Let  us,  therefore,  consider,  I.  The  Form  of  the  Indictment 
for  Manslaughter ;  11.  The  Form  of  the  Indictment  for  Murder 
as  distinguished  from  Manslaughter ;  III.  The  Form  of  the 
Indictment  for  Murder  of  the  First  Degree,  as  distinguished 
from  Murder  of  the  Second  Degree,  under  our  Statutes  ;  IV. 
The  Indictment  as  respects  Other  Statutory  Divisions  of  Felo- 
nious Homicide  at  the  Common  Law  ;  V.  The  Indictment  for 
Statutory  Homicides ;  VI.  The  Evidence ;  VII.  Points  of 
Practice;  VIII.  The  Procedure  in  Cases  of  Attempts  to 
commit  Homicide. 

^  For  the  law  relati]iff|y^  oflbnce,  1 921 ;  8  Chit  Crim.  Law,  760  et  aeq.  ; 
•ee  Crim.  Law,  II.|H^^Bft>  ^^^  '^^^^^  ^  Beard  Preoed.  244;  Whart. 
forma  of  the  ind*^  Tol.  I.    Preoed.  2d  ed.  pi.  114  et  leq. 
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I.  The  Farm  of  the  Indictment  for  McmBlaughter. 

§  497.  What  under  this  Bub-title. —  In  discussing  the  subject 
of  the  present  sub-title,  we  shall  necessarily  include  very 
many,  and,  indeed,  the  majority  of  the  points,  which,  if  the 
order  were  reversed,  would  belong  under  our  next  sub-title. 

§  498.  Bstorioal  View — Murder  and  Mannlanghter — Two  De- 
gree of  FelonlouB  Homicide  —  How.  —  It  is  important  to  recur 
here  to  the  history  of  this  branch  of  our  law,  as  explained 
in  the  work  on  the  Criminal  Law.^  In  early  times,  and  down 
to  the  enactment  of  Stat.  23  Hen.  8,  c.  1,  §  3,  A.  D.  1531,  all 
felonious  homicides  were  of  one  sort,  punishable  nominally  by 
death,  yet  the  benefit  of  clergy  was  allowed.  By  this  statute, 
clergy  was  taken  away  from  such  as  were  committed  ^^  wilfully 
and  of  malice  aforethought,"  or,  as  the  words  were,  "  wilful " 
homicides  ^^  of  malice  prepensedJ^  The  effect  of  this  statute 
was  to  divide  felonious  homicides  into  two  degrees ;  and,  as 
the  word  ^^  murder  "  was  before  of  uncertain  meaning,  and 
manslaughter  in  its  technical  sense  was  unknown,  it  became 
gradually  to  be  the  judicial  usage  to  call  the  first  degree  of  felo- 
nious homicide  murder,  and  the  second  degree  manslaughter. 
Thus  the  distinction  between  murder  luid  manslaughter  was 
drawn  by  this  old  statute  of  Hen.  8 ;  it  became  afterward  a 
part  of  the  common  law  of  this  country ;  and,  in  our  States 
generally,  it  remains  unrepealed.  And  the  difference  between 
the  one  degree  and  the  other  of  felonious  homicide,  —  in  other 
words,  between  murder  and  manslaughter, —  is,  that  the  heav- 
ier degree  consists  of  such  felonious  homicides  as  are  com- 
mitted  ^^  wilfully  and  of- malice  aforethought,"  while  the  lighter 
degree  iA  made  up  of  all  such  felonious  homicides  as  are  not 
included  in  this  more  aggravated  class. 

§  499.  Distinction  between  Murder  and  Manslaughter,  continued 
—  Statute  — Why  Indictment  does  not  conclude  "against  Form  of 

Statute."  —  Since,  then,  the  distinction  between  murder  and 
manslaughter  rests,  both  in  England  and  the  United  States, 
upon  an  English  statute,  why  is  it  that  in  neither  country 
does  the  indictment  for  murder,  as  distinguished  from  man- 
daughter,  conclude  as  against  the  form  of  the  statute,  but  the 

i  dim.  Law,  n.  f  619-622,  748. 
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conclusion  is  in  the  common-law  form  ?  The  answer  to  this 
question  will  appear  when  we  consider  one  or  two  rules  which 
run  through  the  entire  law  of  criminal  pleading.  The  con- 
clusion ''  against  the  form  of  the  statute  "  is  only  employed 
when  the  statute  creates  a  new  offence,  not  when  it  changes  or 
modifies  the  punishment  of  an  old  one,  unless,  indeed,  the 
pleader  chooses  to  make  use  of  the  statutory  conclusion.^ 
And  if  a  statute  divides  a  well-known  common-law  offence, 
making  it  punishable  more  heavily  when  committed  under 
certain  circumstances  mentioned  than  it  is  when  committed 
under  other  circomstances  mentioned,  there  is  much  reason 
on  the  authorities  for  saying,  that  the  indictment  for  neither 
branch  of  the  offence  need  conclude  as  against  the  form  of  the 
statute  ;  yet,  in  such  a  case,  there  are  various  considerations 
involved,  and  more  or  less  ground,  both  of  principle  and 
authority,  for  holding  the  other  way.^  But  however  this  may 
be,  the  law,  when  clergy  was,  as  a  general  rule,  allowed  in 
felonies,  and  statutes  were  from  time  to  time  enacted  taking 
away  clergy  in  particular  circumstances  mentioned  in  the 
statutes,  was  well  settled  to  be  as  follows :  "  The  indictment," 
says  Hawkins,  "  and  the  evidence  thereon,  must  expressly 
bring  the  case  within  the  words  of  such  statute.  And,  there- 
fore, if  a  murder  [referring  to  the  before-mentioned  statute  of 
23  Hen.  8,  c.  1]  be  not  expressly  laid  and  proved  to  have  been 
done  of  malice  prepense,  ....  the  offender  shall  have  his 
clergy."  As  to  the  form,  however,  of  the  conclusion  of  the 
indictment  in  such  a  case,  he  adds :  ^'  It  hath  been  adjudged, 
that,  in  order  to  oust  a  man  of  the  benefit  of  clergy  by  force 
of  a  statute  which  takes  it  away  from  a  capital  offence  at  com- 
mon law,  there  is  no  need  that  the  indictment  or  appeal  con- 
clude contra  formam  statutij  because  the  statute  doth  no  way 
alter  the  nature  of  the  offence,  but  only  leaves  it  to  its  proper 
judgment,  and  takes  away  a  personal  privilege  or  exemption 
from  such  judgment."  *    Here,  then,  we  have  both  the  general 

1  Crim.  Law,  I.  §  208  ;   2  Hawk,  course  of  the  discnssione  of  the  present 

P.  C.  c.  25,  §  4.  chapter,  I  quote  here  the  following  from 

^  See  Vol.  I.  §  698.    And  see  the  Lord  Hale:  "If  an  offence  were  felony 

accompanying  sections.  at  common  law,  but  a  special  act  of 

'  2  Hawk.  P.  C.  c.  88,  §  25.    As  this  Parliament  oust  the  offender  of  some 

question  will  become  important  in  the  benefit  that  the  common  law  aUowed 
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principle,  and  the  specific  application  of  it  to  the  case  now 
under  consideration. 

§  500.  Stat.  23  Hen.  8  as  Common  Iolw  with  us  —  American 

Xiosiaiation. — ^The  Statute  of  23  Hen.  8  being,  therefore,  com- 
mon law  with  us,  while  yet  we  have  now,  in  most  of  our  States, 
no  such  thing  known  as  the  benefit  of  clergy,  it  is  interesting 
to  see  the  method  in  which  our  law  rests  upon  this  apparently 
inoperative  statutory  provision.  Let  us  take,  for  the  purpose 
of  the  illustration,  the  statutes  of  Massachusetts,  which  are 
resorted  to  in  preference  to  those  of  any  other  State,  simply 
because  the  author  happens  to  have  them  ^t  hand.  By  Stat. 
March  11, 1785,  the  plea  of  benefit  of  clergy  was  abolished. 
But  as  by  the  prior  law,  —  namely,  by  the  English  Stat.  23 
Hen.  8,  c.  1,  §  3,  which  was  common  law  in  Massachusetts, — 
the  benefit  of  clergy  had  been  taken  away  from  the  first  degree 
of  felonious  homicide  called  ntur-der,  this  statute  of  1784  had 
no  practical  operation  in  the  case,  so  far  as  concerns  murder. 

bim,  when  certain  circnmstances  are  in  away  clergy.    But  yet  if  they  should 

the  fiict,  though  the  body  of  such  Indict-  conclude  in  these  cases  contra  formam 

ment  must  express  those  circumstances  statuti,  it  would  not  vitiate  the  indict- 

acoording  as   they  are  prescribed  in  ment,  but  would  be  only  surplusage 

the  statute,  yet  the  indictment  must  for,  though  the  statutes  do  not  give  a 

not  conclude  contra  formam  siatuti.  ...  new  penalty,  yet  they  take  away  an 

So  by  the  Statute  of  8  Eliz.  c.  4,  in  old  privilege,  when  the  case  falls  within 

cases  of  pickpockets ;   89  Eliz.  c.  15,  the  circumstances  mentioned  by  the 

breaking  bouses  in  the  day-time,  and  act.    Upon  the  Statute  of  1  Jac.  1, 

stealing  to  the  value  of  five  shillings ;  c.  8,  ousting  persons  of  clergy  in  case 

the  Statute  of  28  Hen.  8,  c.  1  [the  stat-  of  stabbing,  the  other  party  not  having 

Qte  now  under  consideration  In  our  a  weapon  drawn,  nor  stricken  first,  I 

text],  in  cases  of  petit  treason,  wilful  have  known  it  held,  it  is  sufficient  that 

ID  aider  of  malice  prepense,  robbing  in  the  indictment  bring  the  fact  within 

or  near  the  highway;   18  Eiiz.  c.  7,  the  purview   of  the  statute,  though 

in  case  of  burglary  ;  the  Statute  of  4  &  it  conclude  not  contra  formam  $tatuti ; 

6  Phil.  &  M.  c.  4,  in  case  of  malicious  because  it  was  a  felony  before,  and  the 

commanding,  &c.,  any  person  to  com-  statute  only  takes  away  clergy.    Yet 

mit  murder,  robbery,  wilful  burning ;  the  usual  course  at  this  day  is  to  con- 

the  ofl^nders  are  ousted  of  their  clergy,  elude  such  an  indictment  contra  formam 

The  body  of  the  indictment  must  bring  itatuti,  and  accordingly  it  hath  been 

them  within  the  express  purview  of  the  ruled  good.    But  it  is  not  questioned 

statutes,  or  otherwise  they  shall  have  but  that  it  may  be  good  without  it ;  so 

the  benefit  of  clergy ;  but  it  need  not  that»  in  *  these  cases  where  clergy  u 

c^ondade  contra  formam  statuti,  neither  specially  ousted  by  an  act  of  Parlia- 

is  it  usual  in  such  cases ;  for  they  were  ment,  the  indictment  is  good  with  this 

fttonies    before,  and  the   statutes   do  conclusion  or  without  it,  but  the  best 

not  give  them  a  new  punishment,  nor^  way  in  these  cases  is  to  follow  what  is 

make  them  to  be  crimes  of  another*  most  usual."    2  Hale  P.  C.  190, 191. 
nature,  but  only  in  certain  cases  take 
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As  to  manslaughter,  a  special  punishment  was  provided  either 
before  or  at  this  time.  If,  at  the  time  when  this  statute  was 
enacted,  the  nominal  punishment  of  death  and  the  benefit  of 
clergy  remained  for  this  offence,  it  then  came  within  the  second 
section  of  this  statute  of  1784,  the  words  of  which  are  as  fol- 
lows :  ^^  If  any  person  shall  be  convicted  of  any  crime  wherein, 
by  law,  the  plea  of  benefit  of  clergy  was  heretofore  allowed,  and 
for  which,  without  such  benefit  of  clergy,  he  must  have  been 
adjudged  to  suffer  the  pains  of  death,  such  person  shall  be  set 
upon  the  gallows  for  the  space  of  one  hour,  with  a  rope  about 
his  neCk,  and  the  other  end  thereof  cast  over  tiie  gallows,  pay 
a  fine  not  exceeding  five  hundred  pounds,  be  whipped  not 
exceeding  thirty-nine  stripes,  and  be  bound  to  the  good  behav- 
ior ;  or  suffer  one  or  more  of  the  above  punishments,  according 
to  the  aggravation  of  the  offence,"  Ac.  The  Revised  Statutes 
of  1836  repealed  this  act;  bitt  they  provided  (B.  S.  c.  138, 
§  15),  that  ^^the  plea  of  benefit  of  clergy"  is  ^'abolished." 
The  General  Statutes  of  1860  repealed  die  Revised  Statutes, 
yet  contained  nothing  respecting  the  benefit  of  clergy.  They 
provided,  however,  milder  punishments  than  death  for  man- 
slaughter and  for  murder  in  the  second  degree ;  leaving,  appar- 
ently, murder  in  the  first  degree  subject  to  the  benefit  of  clergy, 
unless  the  before-mentioned  Statute  of  23  Hen.  8  may  be  relied 
on,  as  plainly  it  may  be,  to  prevent  this  consequence. 

§  501.  Contlniied  —  DlBtlnotion  between  Indictment  for  Murder 
and  for  Manslaughter  —  Order  of  Following  DiBcuasion.  —  From 

this  statement  of  the  statutory  and  common  law  as  it  stands  in 
Massachusetts,  the  reader  can  see  how  it  may  be  in  the  other 
States.  In  detail,  it  will  be  found  to  differ  in  the  different 
States ;  but,  in  substance,  it  is  nearly  the  same,  in  all  the  States 
where  common-law  crimes  are  known,  as  it  is  thus  shown  to 
be  in  Massachusetts.  And  the  result  is,  that  the  difference 
between  the  indictments  for  murder  and  for  manslaughter 
consists,  in  ordinary  cases,  mainly  in  the  indictment  for  mur- 
der containing  the  words  of  the  Statute  of  Hen.  8,  '^  wilfully 
and  of  his  malice  aforethought,"  with  such  attendant  modifi- 
cations as  the  introduction  of  these  words  makes  necessary, 
while  the  indictment  for  manslaughter  omits  these  words.  In 
treating  of  the  indictment  for  manslaughter,  therefore,  we  shall 
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take  into  the  discussion  the  indictment  for  murder  also,  with 
the  exception  of  the  part  which  this  statute  of  the  eighth 
Henry  compels  ns  to  add  in  constructing  the  latter. 

§  502.  Fonn  of  Indlotment  for  ManBlaugfater  —  Remarka  on  it. 

— Tile  forms  which  will  be  found  under  our  next  sub-title  will 
ser^e  for  indictments  for  manslaughter,  merely  omitting  those 
words  which  are  introduced,  by  force  of  the  Statute  of  Hen.  8, 
to  swell  the  charge  to  the  higher  degree  ^called  murder.  The 
following  form  of  an  indictment  for  manslaughter  is  taken  from 
the  work  of  Mr.  Chitty.  It  contains  several  formal  allegations 
which  are  now  more  or  less  commonly  omitted,  both  in  Eng- 
land and  the  United  States.  They  will  be  here  presented  in 
parentheses :  — 

"  That  A.  B.,  late  of,  &c.  (not  having  the  fear  of  God  before  his  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  Devil),  on,  &c.  (with  force  and 

arms),  at  the  parish  of aforesaid,  in  the  county  of aforesaid,  in  and 

upon  one  £.  F.  (in  the  peace  of  God  and  our  said  lord  the  king  then  and  there 
bebg),  in  the  king's  highway  there  feloniously  and  wilfully  did  make  an  assault, 
and  a  certain  cart  (of  the  value  of  five  pounds),  then  and  there  drawn  by  two 
horses  (of  the  value  of  ten  pounds),  which  he  the  said  A.  B.  was  then  and  there 
driving  in  and  along  the  said  highway,  in  and  against  the  said  E.  F.  feloniously 
did  force  and  drive,  and  him  the  said  £.  F.  did  thereby,  then  and  there,  throw  to 
and  upon  the  ground,  and  did  then  and  there  feloniously  force  and  drive  one  of 
the  wheels,  to  wit,  the  olT-wheel  of  the  said  cart,  against,  upon,  and  over  the  head 
of  him  the  said  £.  F.  then  lying  upon  the  ground,  and  thereby  did  then  and  there 
give  to  the  said  £.  F.,  in  and  upon  his  head,  one  mortal  fhicture  and  contusion, 
of  which  the  said  £.  F.  then  and  there  instantly  died.  And  so  the  jurors,  &c., 
do  say,  that  the  said  A.  B.  him  the  said  E.  F.  in  manner  and  by  means  aforesaid 
feloniously  did  kill  and  slay,  against  the  peace,  &c."  ^ 

§  503.  Formal  AUegation«  —  "  Sednoed  by.  the  Devil " —  "  Foroe 

and  Anna." — Of  these  formal  allegations,  that  of  being  ^^  seduced 
by  the  instigation  of  the  Devil,"  and  the  words  *^  with  force  and 
arms/'  have  already  bgen  considered.^  Hawkins,  treating  of 
the  appeal  of  murder,  which  is  a  proceeding  not  now  in  use, 
says  it  has  been  *^  adjudged  that  the  words  vi  et  armis  are  not 
necessary  in  such  appeal,  because  they  are  so  fully  implied."  ^ 
At  all  events,  they  are  not  more  important  in  indictments  for 
felonious  homicide  than  in  those  other  indictments  in  which 
they  are  often  practically  found.^ 

1  8  Chit.  Crim.  Law,  788.  *  2  Hawk.  P.  C.  c.  28,  §  85. 

>  Tol.  I.  §  501,  602.  «  See  lb.  c.  25,  §  90-98;   2  Hale 

Tot.  II.  17  267 
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§504.  "In  the  Peace," &c.  —  The  allegation  that  the  person 
slain  was  in  the  peace  of  God  and  of  the  king  seems  to  have 
been  common  in  these  indictments  from  nearly  times.  But 
it  has  always  been  held  to  be  unnecessary;  ^^for,"  as  was 
observed  in  Coke's  Reports,  ^^  those  are  words  but  of  amplifica- 
tion of  the  heinousness  of  the  act,  and  not  of  substance,  and 
perhaps  he  was  not  in  peace,  but  fighting  and  breaking  the 
peace;  and  many  precedents  were  likewise  shown  in  which 
those  words  were  omitted."  ^  Yet,  where  the  indictment  was 
for  the  murder  of  a  British  subject  abroad,  the  judges  deemed, 
that,  supposing  the  person  kille(l  ought  to  appear  in  the  allega- 
tion to  have  been  a  British  subject,  still  the  words  we  are 
considering  are  sufBcient  for  this  purpose.^ 

§  505.  "Of  the  Value,"  &o. — "  Regularly,"  says  Lord  Hale,  the 
indictment  ^^  ought  to  set  down  the  price  of  the  sword  or  other 
weapon,  or  else  say  nullius  valoria ;  for  the  weapon  is  a  deo- 
daud  forfeited  to  the  king,  and  the  township  shall  be  charged 
for  the  value,  if  delivered  to  them.  But  this  seems  not  to  be 
essential  in  the  indictment."  ^  In  1846,  it  was  provided  by 
Stat.  9  &  10  Vict.  c.  62,  that,  '^  whereas  the  law  respecting  the 
forfeiture  of  chattels  which  have  moved  to  or  caused  the  death 
of  man,  and  respecting  deodands,  is  unreasonable  and  incon- 
venient, &c.,  there  shall  be  no  forfeiture  of  any  chattel  for  or 
in  respect  of  the  same  having  moved,  &c. ;  and  it  shall  not  be 
necessary  in  any  indictment  or  inquisition  for  homicide  to 
allege  the  value  of  the  instrument  which  caused  the  death  of 
the  deceased,  or  to  allege  that  the  same  was  of  no  value."  Into 
the  United  States;  the  doctrine  of  deodands  was  never  intro- 
duced ;^  and  this  allegation,  common  in  England  until  of  late, 
is  nowhere  in  use  with  us. 

§506.  The  Substantial  AvennentB. -*•  The  remainder  of  the 
allegations  in  this  form  of  the  indictment  are  of  a  substantial 
character.    They  are  as  follows :  — 

"  In  anct  upon  one  E.  ^." ;  — 

Name    of    Person   slain  —  Official    Character.  —  It   is    always 

necessary,  in  an  indictment  for  a  felonious  homicide,  to  men- 

p.  C.  187;  8  Chit  Crim.  Law,  751,       »  Rex  v.  Sawyer,  2  Car.  &  K.  101, 

note.  118,  Hubs.  &  Ry.  294. 
1  Heydon's  Case,  4  Co.  41  a ;  Com-        »  2  Hale  P.  C.  186. 
monwealth  v.  Murphy,  11  Cash.  472.  <  Crim.  Law,  I.  §  708. 
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tion  the  name  of  the  person  slain,  if  known.^  But  if  he  was 
an  officer  of  the  law,  the  fact  that  he  was  such  officer,  or  that 
he  was  acting  in  the  discharge  of  his  official  duties,  need  not 
be  stated.^  In  California  it  was  held,  that  an  error  in  the 
middle  name  of  the  deceased  is  not  material.^  But  this 
point  would  not  be  so  adjudged  by  all  courts,  —  a  matter,  how- 
ever, which  was  sufficiently  discussed  in  the  first  volume.^  It 
is  sufficient  to  describe  the  deceased  by  the  name  by  which  he 
is  commonly  known ;  ^  and  whether  the  name  given  is  the  true 
name  is  a  question  to  be  decided  by  the  jury,^  under  proper 
instructions  from  the  court. 

§  507.  Name  of  Deceased  nnknoiKm  —  ZUeglttmate  ChUd.  —  If 

the  name  of  the  deceased  is  unknown  to  the  jurors  by  whom 
the  indictment  is  found,  it  may  be  so  alleged .^  The  allegation 
in  one  case  was,  that  the  name  was  unknown ;  and,  the  de- 
ceased being  shown  to  have  been  the  prisoner's  illegitimate 
child,  only  twelve  days  old,  and  not  baptized,  and  the  putative 
father  being  a  Baptist,  the  following  facts  were  introduced  at 
the  trial,  and  upon  them  the  court  was  asked  to  hold  this  alle- 
gation to  have  been  unwarranted:  ^^The  woman  at  whose 
house  the  prisoner  was  delivered  said  that  she  had  heard  her 
say,  during  her  confinement,  that  she  would  have  tlie  child 
named  Mary  Ann,  she  should  like  it  to  be  named  Mary  Ann. 
The  midwife  was  asked,  if  the  prisoner  did  not  call  her  Mary 
Ann ;  she  said  yes,  and  she  called  it  Mary  Ann  again.  When 
she  saw  it  on  another  day,  she  caressed  the  child,  and  called 
it  Little  Mary."  Notwithstanding  this  evidence,  the  petit  jury 
convicted  the  prisoner  on  the  allegation,  that  the  name  was  to 
the  grand  jurors  unknown,  and  the  judges  held  the  conviction 
to  be  right.^ 

§  508.  Baatard,  oontintied  —  Name  by  Reputation  —  XTnknown, 

oonttaned.  —  In  the  case  just  mentioned,  if  the  name  had  been 
alleged  to  be  Mary  Ann,  and  the  jury  were  of  opinion  that  the 
deceased  had  acquired  this  name  by  reputation,  there  might 

1  2  Hawk.  p.  C.  c.  28,  §  78.  •  The  State  v.  Angel,  7  Ire.  27. 

*  Boyd  V,  The  Stote,  17  Gki.  194 ;  t  2  Hawk.  P.  C.  c.  28,  §  8 ;  1  East 

Wright  r.  The  State,  18  Ga.  888.  P.  C.  845 ;  Vol.  I.  §  495,  545-552. 

s  People  V.  Lockwood,  6  Cal.  205.  ^  Rex  v.  Smith,   1  Moody,  402,  6 


*  Vol.  I.  §  688  and  note.  Car.  &  P.  151. 

»  People  V,  Preeland,  6  Cal.  96. 
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have  been  a  conviction  on  such  an  allegation.  A  bastard  child 
does  not  take,  as  of  course,  the  surname  either  of  its  mother  or 
of  its  father ;  though  it  may  acquire  either,  by  reputation.  If, 
then,  such  a  child  is  baptized  by  a  particular  Christian  name, 
and  is  called  and  known  by  such  name,  an  indictment  for  the 
murder  of  this  child,  describing  it  by  this  Christian  name,  with 
the  mother's  surname  added,  is  not  good ;  unless  it  has  further 
acquired  such  surname  by  actual  reputation.^  ''The  proper 
description,"  it  was  observed  in  one  case, ''  would  have  been 
Harriet,  the  base-born  child  of  the  prisoner."  In  such  a  case, 
an  indictment  charging  that  the  name  was  to  the  jurors  un- 
known cannot  be  sustained.' 

§  609.  Desoription  of  ChUd  without  Name  —  Presnmption  as 

to  there  being  a  NazQe.  —  In  one  case  the  indictment  described 
the  prisoner  as  a  single  woman,  then  stated  that  she,  being  big 
with  a  male  child,  did  bring  forth  the  said  child  alive,  and 
afterward,  to  wit,  on  the  day  and  year  aforesaid,  with  force 
and  arms,  at,  &c.,  in  and  upon  the  said  male  child,  feloniously, 
&c.,  did  make  an  assault,  &c. ;  and  this  was  held  to  be  sufll- 
cient,  though  the  napae  was  not  given,  neither  was  it  alleged  to 
be  unknown,  nor  was  the  child  mentioned  as  unnamed.  "  It 
appeared  to  the  leiarned  judge,"  says  the  report, ''  that  a  bas- 
tard child  had  no  name  but  by  acquisition ;  that,  where  the 
indictment  stated  nothing  from  which  the  duration  of  life  for 
more  than  an  lubi^ant  could  be  necessarily  inferred,  there  was 
no  presumption  that' any  name  had  been  acquired,  either  by 
baptism  or  reputation ;  and  that  to  state  that  the  name  was 
unknown  to  the  jurors^  inferred  that  the  child  had  acquired 
some  name."' 

§  510.  No    Name,   oontlnved  —  "  Not    baptized."  —  In    these 

cases,  therefore,  in  which  there  is  no  name,  and  the  grand  juty 
know  there  is  npne,  the  allegation  should  not  be,  that  the  name 
is  to  the  jurors  unknown. .  The  proper  description  is  ^^  not 
named."  ^^  Not  baptized  "  Will  not  do ;  for  the  child  may  have 
a  name,  while  y^*-  't  5«*  iiot  baptized.*    Where  the  indictment 

1  Rex  V,  Clark,  Russ.  &  Rj.  868;  >  Reg.  t;.  Willis,  1  Den.  C.  C.  80» 

Reg.  V.  Waters,  1  Moody,  467,  7  Car.  1  Cox  C.  C.  186,  1  Car.  &  K.  722. 

'.  260.  And  see  Reg.  v.  Hogg,  2  Moody  &  B. 

a  Reg.  V,  Stroud,  2  Moody,  270,  1  880. 

Car.  &  K.  187.  «  Rex  v.  Waters,  1  Den.  C.  C.  866« 
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was  against  a  married  woman  for  the  murder  of  her  legitimate 
ehild  aged  six  weeks,  and  it  described  the  child  as  "  an  infant 
male  child,  aged  about  six  weeks,  and  not  baptized,"  the  judges 
all  held  the  description  to  be  insufficient.^ 

§  511.  Proof  of  Name  or  Desoription — Variance. — The  name, 

or  the  other  description  of  the  deceased,  must  be  proved  to 
the  petit  jury  as  laid  in  the  indictment.  Thus,  if  the  allega- 
tion is,  that  the  person  slain  was  ^^  a  certain  Wyandott  Indian, 
whose  name  is  unknown  to  the  grand  jury,"  there  must  be 
some  evidence  satisfying  the  petit  jury  of  the  truth  of  the 
whole  of  this  descriptive  matter.  It  is  not  sufficient  to  prove 
tiiat  the  name  was  unknown,  it  must  also  appear  that  he  be- 
longed to  the  Wyandott  race.'  And  there  must  be  no  material 
variance  between  the  name  alleged  and  the  name  proved.^ 
Thus,  where  the  name  alleged  was  Melville,  and  the  name 
proved  was  Melvin,  the  variance  was  held  to  be  fatal.^  The 
amount  of  proof  necessary,  where  no  variance  appears,  will 
perhaps  depend  on  circumstances.  In  a  Tennessee  case,  the 
prisoner  was  indicted  for  the  murder  of  ^'  William  Trammel." 
On  the  trial,  there  was  no  contest  as  to  the  name ;  no  witness 
said  his  Christian  name  was  William ;  he  was  spoken  of  as 
**  Trammel,"  or  "  the  deceased."  The  jury  found  the  defend- 
ant guilty  of  the  murder  of  ^^William  Trammel,"  and  the  con- 
viction was  sustained.  Said  Caruthers,  J. :  ^^  The  jury  certainly 
had  proof  enough  to  find,  that  the  man  upon  whom  the  murder 
was  committed  was  named  William."^  This  case  seems,  at 
the  first  impression,  to  go  very  far ;  yet,  in  a  matter  of  this 
sort,  it  is  pretty  plainly  quite  right  to  permit  the  jury  to  find, 
as  true,  what  was  assumed  to  be  so,  and  not  contradicted  dur- 
ing the  entire  trial. 

§  512.  ^^  Did  make  an  cusatUty^  ^e. : — 

Aiiii|>i«g  Assault  and  Battery  —  Battery  alone.  —  A  felonious 
homicide  is,  practically,  in  most  cases,  committed  by  means  of 
a  battery,  which  always  includes  an  assault^  Properly,  there- 
Temp.  4  M.  67,  2  Car.  &  K.  864,  8  «  The  State  v.  Cumn,  18  Misso. 
Cox  C.  C.  800.  820. 

1  Beg.  V.  BiM,  8  Car.  &  P.  778.  *  Joyce  v.  The.  State,  2  Swan,  Tenn. 

s  Beed  v.  The  SUte,  16  Ark.  499.         667,  668. 

>  See,  as  to  this  matter.  Vol.  L  S  481,       <  Ciim.  Law,  11.  |  72. 
688-6S9. 
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fore,  the  indictment  in  such  a  case  should  contain  all  such 
technical  words  as  are  necessary  in  an  indictment  for  an  ordi- 
nary assault  and  battery.  Thus  it  has  been  held,  that,  where 
the  killing  is  alleged  to  have  proceeded  from  a  battery,  the 
indictment  must  charge  also  an  assault^ 

§  513.  The  VToTd  "  Assault "  —  Fonn  of  this  AUegation.  —  Yet 

the  word  '^  assault,"  though  the  proper  word,  is  not,  it  seems, 
absolutely  essential.^  Thus,  in  Indiana,  where  the  allegation 
was,  that  A,  at,  &c.,  did  unlawfully,  feloniously,  and  wilfully 
kill,  slay,  and  murder  one  B,  a  human  being,  involuntarily,  by 
then  and  there  shooting  the  said  6  through  the  head,  with  a 
certain  gun,  loaded,  <&c.,  which  the  said  A  then  and  there  had 
and  held,  in  the  commission  of  an  unlawful  act,  to  wit,  in  an 
endeavor  and  attempt,  <&c,  to  kill  and  murder  one  C ;  and  so 
the  jurors,  aforesaid,  <&c. ;  the  indictment,  though  inartificially 
drawn,  was  still  held  to  contain  the  substantial  averments 
requisite  in  an  indictment  for  manslaughter,  therefore  to  be 
sufficient.^  It  is  perhaps  not  safe  to  say,  how  great  a  departure 
can  be  made  from  the  correct  form  without  having  the  indict- 
ment held  to  be  wrong.  And  doubtless  there  are  cases  in 
which  the  pleader  may  equally  well  allege  an  assault  and  bat- 
tery or  omit  the  allegation. 

§  514.  "J.  certain  cart^^  ^c: — 

The  Weapon  —  Womid,  &a  —  Poisoning  —  Bvidenoe  —  Vari- 
ance—  (Points,  in  the  Note).  —  In  the  first  volume  we  saw, 
that,  for  whatever  ofience  the  indictment  is  framed,  it  must 
contain  an  allegation  of  time,  drawn  in  exact  terms,  which 
allegation  need  not  be  in  the  same  exact  way  proved.^  A 
doctrine  analogous  to  this  prevails  in  respect  to  the  weapon, 
the  wound,  and  some  other  matters  connected  with  the  present 
subject.  Mr.  East  says :^  ^^ It  is  essentially  necessary  to  set 
forth  particularly  the  manner  of  the  death,  and  the  means  by 
which  it  was  effected ;  and  an  omission  in  this  respect  is  not 
aided  by  a  general  conclusion  that  the  defendant  so  murdered, 
&c.  ...  And,  therefore^ if  a  person  be  indicted  for  one  species 
of  killing,  as  by  poisoning,  he  cannot  be  convicted  by  evidence 

1  Lester  v.    The    State,   9   Misso.       *  Eeed  v.  The  State,  8  Ind.  200. 
668.  *  Vol.  I.  §  886  et  seq. 

3  Ante,  §  67.  «  1  East  P.  C.  841. 
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of  a  totally  different  species  of  death,  as  by  shooting,  starving, 
or  strangling.  But  if  the  mean  of  death  proved  agree  in  sub- 
stance with  that  charged,  it  is  sufficient.  Thus,  where  the 
death  is  occasioned  by  any  weapon,  the  name  or  description  of 
that  weapon  ought  to  be  stated ;  yet,  if  it  appear  that  the  party 
were  killed  by  a  different  weapon,  it  maintains  the  indictment, 
—  as,  if  a  wound  or  bruise  be  alleged  to  be  given  with  a  sword, 
and  it  prove  to  be  with  a  staff  or  axe,  this  difference  is  imma- 
terial. And  the  same  if  the  death  be  laid  to  be  by  one  sort  of 
poisoning,  and  it  turn  out  to  be  by  another ;  but  some  sort  or 
other  must  be  alleged  in  the  indictment,  which  ought  in  this, 
as  well  as  all  other  respects,  to  be  as  closely  adapted  to  the 
truth  as  possible.  In  Sharwiu's  Gase,^  the  indictment  was  for 
assaulting  one  with  a  certain  offensive  weapon  commonly  called 
A  wooden  staff y  with  a  felonious  design  to  rob  him,  —  and  it 
proved  to  be  with  a  stone,  and  held  well  upon  a  conference 
between  the  judges ;  for  they  produce  the  same  sort  of  mischief, 
namely,  by  blows  and  bruises ;  and  this  would  be  sufficient  on 
an  indictment  for  murder."  The  general  doctrine  is,  that  the 
deceased  person  must  be  proved  to  have  died  the  same  kind  of 
death  as  is  alleged  in  the  indictment ;  but,  further  than  this,  a 
▼ariance  between  the  indictment  and  the  proof  as  to  the  instru- 
ment is  immaterial.^ 

1  Rex  V.  SharwiD,  1  East  P.  C.  841.  cutting,  &c.,  with  intent  to  murder, 

*  The  State  v.  Fox,  I  Dutcher,  666;  under  Stat  9  Geo.  4,  c  81,  §  12,  it  has 

The  State  v.  Smith,  82  Maine,  869;  heen  holden  that  the  instrument  or 

People  V.   Colt,  8  Hill,   N.   Y.  482 ;  means  hy  which  the  injury  was  inflicted 

Dukes  V.  The  State,  U  Ind.  667;  Reg.  need  not  he  stated  in  the  indictment; 

V.  Warman,  1  Den.  C.  C.  188,  2  Car.  and,  if  stated,  do  not  confine  the  pros- 

4  K.  195.    An  indictment  describing  ecu  tor  to   prove    an   injury  by  such 

the  weapon  as  a  *'  loaded  pistol,"  is  suf-  means.    Rex  v.  Briggs,  I  Moody,  818. 

fident    People  o.  Choiser,  10  Cal.  810.  But  if  the  species  of  death  would  be 

See,  also.  People  v.  Steventon,  9  Cal.  different,  as  if  the  indictment  alleged  a 

278.    Archbold  expands  this  matter  as  stabbing  or  shooting,  and  the  evidence 

ibUows :  "  With  a  certain  knife,  &c.    It  prove  a  poisoning  or  starving,  the  vari- 

is  not  necessary  to  prove  this  strictly  as  ance  would  be  fatal.  lb.  And  the  same, 

laid ;  if  it  be  proved  that  the  deceased  if  the  indictment  state  a  poisoning,  and 

was  killed  by  any  other  instrument,  as  the  evidence  prove  a  starving.    Thus, 

with  a  dagger,  sword,  staff,  bill,  or  the  where  an  indictment  stated   that  the 

like,  capable  ofprodncing  the  same  kind  defendant  assaulted  the  deceased,  and 

of  death  as  the  instrument  stated  in  the  struck  and  beat  him  upon  the  head,  and 

indictment,  the  variance  will  not  be  thereby  gave  him  divers  mortal  blows 

mmterial.    Rex  v.  Mackalley,  9  Co.  66,  and  bruises,  of  which  he  died,  and  it 

67  a ;  Gilb.  Ev.  281.    And  it  may  be  appeared  in  evidence  that  the  death 

observed,  that,  on  an  indictment  for  was  caused  by  the  deceased  falling  on 

268 


§  515  BPEaFIC  ISSUES  AND  OFFENCES.  [BOOK  XI. 

§  515.  "  Drawn  by  two  harses^^^  ^c. :  — 

Manner  of  holding;  &o,  the  Weapon  —  "In  Both  Hands,"  &o. 
— Need  not  be  proved. — Mr.  East  continues:  ^^ Where  the 
death  is  occasioned  by  any  instrument  holden  in  the  hand  of 
the  party  killing  at  the  time,  it  should  be  so  alleged ;  which  is 
either  done  by  stating  tliat  it  was  holden  in  both  hands,  or  in  the 


the  ground,  in  consequence  of  a  blow  proximate  cause.  Rex  v.  Tye,  Bus. 
on  the  head  received  from  the  defend-  &  Ry.  845.  Wliere  an  indictment 
ant,  it  was  holden  that  the  cause  of  the  charged  that  the  prisoner,  with  both 
death  was  not  property  stated.  Rex  v.  her  hands  about  the  neck  of  the  de- 
Thompson,  1  Moody,  189.  And  the  ceased,  the  neck  and  throat  of  the  de- 
same  where  an  indictment  charged  that  ceased  did  squeeze  and  press,  and  by 
the  defendant  struck  the  deceased  with  such  squeezing,  &c.,  did  suflbcate  and 
a  brick,  and  it  appeared  that  he  knocked  strangle  the  deceased;  and  the  eri- 
the  deceased  down  with  his  flst,  and  that  dence  was,  that  the  prisoner  suffocated 
the  deceased  fell  upon  a  brick,  which  the  deceased  by  placing  one  hand  on 
caused  his  death.  Rex  v.  Kelly,  1  his  mouth  and  the  other  on  the  back  of 
Moody,  118.  Upon  an  indictment  for  his  head ;  Patteson,  J.  held,  that  it 
shooting  with  a  pistol  loaded  with  gun-  was  sufficient  if  the  death  was  caused 
powder  and  a  leaden  bullet,  it  appeared  by  suffocation,  and  that  the  evidence 
that  there  was  no  bullet  in  the  room  supported  the  indictment.  Rex  v.  Cul- 
where  the  act  was  done,  and  no  bullet  kin,  6  Car.  &  P.  121.  Where  the  in- 
in  the  wound ;  and  it  was  proved  that  dictment  alleged  that  the  defendant 
the  wound  might  have  been  occasioned  suffocated  the  deceased  by  placing  her 
by  the  wadding  of  the  pistol ;  BoUand,  hand  on  the  mouth  of  the  deceased^ 
B.,  Park  and  Parke,  Js.,  held  the  in-  and  the  jury  found  that  the  death  was 
dictment  not  proved.  Rex  v.  Hughes,  caused  by  suffocation,  but  could  not  say 
6  Car.  &  P.  126.  But  if  the  indictment  how  it  was  occasioned,  Denman,  C.  J. 
allege  a  death  by  one  kind  of  poison,  held  the  indictment  proved.  Rex  v. 
proof  of  a  death  by  another  kind  of  Waters,  7  Car.  &  P.  260.  So  where  the 
poison  will  support  the  indictment.  lb.  indictment  charged  the  offence  to  have 
And  see  2  Hale  P.  C.  116,  186;  2  been  committed  with  a  certain  sharp 
Hawk.  P.  C.  c.  28,  §  84.  And  where  instrument,  and  the  evidence  was  that 
an  indictment  for  the  murder  of  a  has-  the  wound  was  partly  torn  and  partly 
tard  child  stated  that  the  defendant  cut,  and  was  done  with  an  instrument 
forced  and  thrust  moss  and  dirt  into  its  not  sharp,  Parke,  B.  held  the  indict- 
throat,  mouth,  and  nose,  and  that  by  ment  proved,  and  said  the  degree  of 
forcing  and  thrusting  the  moss  and  dirt  sharpness  was  immaterial.  Rex  o. 
into  the  throat,  mouth,  and  nose  of  Grounsell,  7  Car.  &  P.  788.  Where  the 
the  child,  the  child  was  choked,  &c. ;  prisoner  was  indicted  for  cutting  the 
and  it  appeared  that  the  child  was  not  throat  of  the  deceased,  and  a  surgeon 
immediately  suffocated  by  the  moss  and  proved  that  what  was  technically  called 
dirt,  but  that  the  moss  and  dirt  caused  the  throat  was  not  cut,  as  the  wound 
an  ixgury  and  inflammation  in  the  did  not  extend  so  far  round  the  neck, 
throat,  which  closed  the  passage  to  the  Patteson,  J.  held,  that  the  indictment 
lungs  and  stomach,  of  which  the  child  must  be  understood  to  mean  what  is 
died ;  it  was  holden  that  the  evidence  commonly  called  the  throat.  Rex  v. 
supported  the  indictment,  and  that  it  Edwards,  6  Car.  ft  P.  401."  Archb. 
was  sufficient  to  state  the  proximate  Crim.  PI.  ft  £v.  10th  Lond.  ed.  406, 
cause  of  the  death,  without  stating  the  407 
intermediate  process  resulting  from  that 
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right  or  left  hand ;  though  I  do  not  find  the  grounds  for  this 
particularity ;  and  Hawkins  does  not  mention  this  in  enumer- 
ating the  necessary  requisites  in  an  appeal  or  indictment."  ^ 
The  all^;ation  thus  specified  by  East  as  important  is  usually 
found  in  our  modern  indictments  as  well  as  in  the  ancient 
ones ;  and  there  are  no  means  of  saying,  except  by  conjecture, 
whether  a  particular  court  would  now  deem  it  to  be  essential 
or  not.  Probably,  on  a  question  like  this,  judicial  minds  would 
be  found  to  difier.  In  an  Indiana  case,  the  allegation  was  that 
the  weapon  was  held  by  the  defendant  ^^  in  both  hands  " ;  and 
the  court  adjudged  it  to  be  good,  though  the  prisoner's  counsel 
objected  that  the  word  ^'  his  "  should  have  been  inserted  before 
the  word  ^^  hands."  ^  Archbold  observes,  that,  '^  assuming  this 
allegation  to  be  essential,  still  it  is  not  necessary  to  prove  it."  ^ 

§  616.    "Did  farce  and  drive^^  ^c. :  — 

Ck>imeotion  of  the  Instmment  and  its  Vme  with  the  Wound  — 
Strokes  to  be  aUeged  —  "Left" — "Right"  —  Ac  —  The  act  by 
which  the  wound  was  inflicted  will,  of  course,  vary  in  the 
indictment  with  the  fects  of  the  several  cases.  There  must 
be  such  a  rational  connection  between  the  instrument  used,  and 
the  use  which  was  made  of  the  instrument,  as  conducts  us 
duly  to  the  end,  namely,  the  mortal  wound  given.  Thus,  if 
the  wound  came  from  a  blow,  the  stroke  must  be  expressly 
laid.^  Indeed,  it  is  observed  in  Lord  Coke's  Reports,  ^'  that,  in 
aU  indictments  of  murder  or  manslaughter,  a  stroke  ought  to 

1  1  Eftst  P.  C.  841.    Lord  Hale  njB,  itrack  the  deceased.    White  v.  Com- 

this  allegation  ia    eaaential ;    and  he  monwealth,  6  Binn.  179.  An  indictment 

mentiona  a  caae  in  which  the  indict-  for  murder  alleged,  that  the  prisoner 

ment  waa  quashed  because  it    "  ran  did  make  an  assault  with  a  gun,  due., 

thus,  that  ciuBi  fttocbm  gladio,  quern  in  loaded  with  gunpowder  and  two  leaden 

dextra  sua  tenidt,  precuuit,  without  saj-  bullets,  which  said  gun  he  "  did  shoot 

iag  m  dextra  manu.''    2  Hale  P.  C.  off  and  discharge."   And  this  waa  held 

186.  to  be  a  sufficient  averment  that  the 

>  Ward  V.  The  State,  8  Blackf.  101.  gun  was  shot  off,  and  the  contents  dis- 

*  Archb.  Grim.  PI.  &  Er.  10th  Loud,  charged.     The  State   v.  Freeman,  1 

«d.  407.  Speers,  67.    Where  there  is  a  positire 

^  The  State  v.  Owen,  1  Murph.  462.  arerment  of  a  stab,  Ac.,  with  a  dirk. 

An  indictment  alleging  that  the  de-  it  suffidentlj  appears  that  the  mortal 

ftndant,  "  with  a  certain  stone  which  wound  was  given  thereby,  under  the 

lie  held,  Ac.,  feloniously  did  cast,  and  words,  "  giving  one  mortal  wound,'* 

throw,  and  strike  the  deceased  on  the  &c.    Gibson  v.  Commonwealth,  2  Ya. 

right  side  of  the  head,"  charges  suffi-  Cas.  111.    See  Vol.  1. 1  66&-668. 
oently  that  he  threw  the  stone  and 
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be  alleged,  unless  in  case  of  poisoning,"  ^  —  a  proposition,  how- 
ever, whicii  plainly  is  subject  to  more  exceptions  than  this  ope. 
And  where  the  charge  in  the  indictment  was,  that  the  prisoner 
did  strike  the  deceased  on  the  left  temple,  giving  him  a  mortal 
wound  on  the  right  temple,  &c.,  this  was  held  to  be  inconsist- 
ent and  void.^  The  principles  stated  in  the  last  two  sections 
and  notes,  with  some  illustrations  given  in  the  latter,  will  teach 
us  how  closely  the  allegation  and  proof  must  come  to  each 
other,  in  order  that  the  proceeding  may  not  fail  by  reason  of 
the  variance. 

§  517.  Continued — Variance — AUeged  Canse  of  Death  differ- 
ing from  Real  Catue.  —  Thus,  vif  the  allegation  is,  that  the 
deceased  came  to  his  death  by  ^^  one  leaden  bullet  discharged 
from  said  shot-gun  "  ;  and  the  proof  is,  that  the  gun  was  loaded 
with  duckshot,  which  penetrated  the  deceased  ;  the  proceeding 
will  be  sustained,  the  difference  not  being  material.^  But 
where  the  indictment  charged,  that  the  death  was  caused  by 
beating  and  striking ;  and,  in  the  evidence,  it  appeared  to 
have  been  probably  caused  by  injuries  to  the  side  of  the 
deceased,  occasioned  by  his  falling  upon  a  mound  of  earth 
when  engaged  in  a  personal  combat  with  the  prisoner ;  the 
court  recommended  an  acquittal,  on  the  ground  of  the  variance.^ 
Likewise,  in  another  case,  the  indictment,  which  was  for  man- 
slaughter, averred,  that  the  prisoner  "  did  compel  and  force  " 
B  and  D,  who  were  working  at  a  certain  windlass,  to  leave 
the  windlass ;  and,  by  such  compulsion  and  force,  &c.,  the 

1  LoDg'g  Case,  6  Co.  120  a,  122  b,  yet  this  wound  is  but  of  the  breadth  of 

128  a.  three  inches,  and  of  the  depth  of  six 

s  Bias  V.  The  State,  7  Blackf.  20.  inches."    Therefore  the  aUegatlon  was 

So  an  indictment  for  murder,  charg-  repugnant  and  impossible.    The  State 

ing  that  the  accused  did  **  strike  and  v.  Jones,  20  Misso.  6S,  61. 

thrust "  the  deceased  "  in  and  upon  the  >  Qoodwyn  v.  The  State,  4  Sm.  & 

left  side  of  the  belly,  and  also  in  and  M.  620.   The  allegation,  that  the  death 

upon  the  right  shoulder,  giving  him  was  caused  by  a  plaster  made  and  ap- 

then  and  there,  in  and  upon  the  left  plied  by  the  prisoner,  is  sustained  by 

side  of  the  belly,  and  also  in  and  upon  proof  of  three  plasters  which  were  ap- 

the  right  shoulder,  one  mortal  wound,"  plied,  two  of  them  by  the  prisoner, 

&c.,  is  bad.    Said  Ryland,  J. :  "  The  and  the  third  was  made  from  materials 

indictment  arers  the  giving  of  but  one  furnished  by  him.    Bex  v,  Spiller,  6 

mortal  wound  by  the  blows  and  thrusts.  Car.  &  P.  388. 

and  describes  this  as  being  given  '  on  <  People  v.  Tannan,  4  Parker  0.  C. 

the  left  side  of  the  belly,'  and  also  as  614. 
being  given  'on  the  right  shoulder'; 

266 


CHAP.  ZZZII.]  HOMICIDE,  FELONIOUS.  §  518 

deceased  was  killed.  And  this  was  held  not  to  be  supported 
by  evidence  that  the  prisoner  was  working  the  windlass  with 
B  and  D ;  and  that,  by  his  going  away,  they  were  not  strong 
enough  to  work  it,  in  consequence  of  which  they  let  it  go.  The 
words  ^^  compel  and  force  "  mean  active  force.^ 

§  518.  ^^  In  and  upon  his  head^  one  mortal  fracture  and  covtr 
tusion"    These  words  suggest  several  points,  as  follows :  — 

Desoiiption  of  the  "Wouxid.  —  It  was  formerly  the  usual  prac- 
tice, in  England,  for  the  indictment  to  state  the  length  and 
depth  of  the  wound,  in  order,  as  it  was  said,  for  the  judges  to 
be  able  to  see  that  it  was  mortal.  But  when  the  allegation 
was,  that  the  pan  of  the  knee  was  cut  entirely  off,  though  no 
breadth  or  depth  was  given,  this  was  held  to  be  sufficient; 
'*  as,"  says  the  report,  "  if  an  arm  or  leg  is  cut  off,  or  a  man 
is  beheaded,  the  depth  or  breadth  of  the  wound  shall  not  be 
shown."  ^  When,  likewise,  it  was  alleged  that  the  prisoner 
discharged  a  dagge  loaded  with  powder  and  ball,  and  inflicted 
a  wound  which  extended  through  the  whole  body,  or,  as  it  was 
expressed  in  the  Latin  indictment,  totaliter  penetrans  et  per 
totum  corpuSj  this  was  held  to  be  sufficient  ^^  And  in  some 
cases  the  dimensions  cannot  be  alleged  ;  scilicet,  when  a  mem- 
ber, as  the  knee,  or  the  hand,  or  the  foot,  or  the  head,  £c.,  are 
cut  off,  there  any  of  the  said  dimensions  cannot'  be  showed."  ' 
Finally,  in  1825,  there  came  before  the  English  judges  a  case 
in  which  the  indictment  charged,  that,  by  kicks  and  other 

1  Rex  V.  Lloyd,  1  Car.  &  P.  801.  was  on  horseback,  and  the  prisoner 
On  an  indictment  for  manshraghter  struck  him  with  a  stick ;  when  the  de- 
produced  by  a  blow  from  a  hammer,  ceased,  from  a  well-grounded  appre- 
no  proof  was  given  of  the  striking  of  hension  of  a  Airther  attack,  which 
any  blow,  only  of  a  scuffle  between  the  would  hare  endangered  his  life,  spurred 
parties.  The  appearance  of  the  in-  his  horse,  which  became  frightened,  and 
jury  was  consistent  with  the  suppo-  threw  him,  giving  him  a  mortal  ttBC- 
sition,  either  of  a  blow  with  a  hammer,  ture.  The  evidence  was,  that  the  pris- 
or  of  a  push  against  the  lock  or  key  of  oner  struck  the  deceased  with  a  smaU 
a  door.  And  it  was  held,  that,  if  the  stick,  and  the  latter  rode  away,  and  the 
injury  was  occasioned  by  a  blow  with  a  former  rode  after  him ;  whereupon  the 
hammer,  or  any  other  hard  substance  deceased  spurred  his  horse,  which  then 
wielded  by  the  hand,  it  was  sufficient  winced  and  threw  him,  whereby  he  was 
to  support  the  indictment ;  but  other-  killed.  It  was  held,  that  this  evidence 
wise,  if  it  was  the  result  of  a  push  sufficiently  supported  the  indictment 
against  the  door.  Rex  v,  Martin,  6  Car.  Rex  o.  Hickman,  6  Car.  &  P.  161. 
k  P.  128.  An  indictment  for  man-  *  Heydon's  Case,  4  Co.  41  a,  42  a. 
slaughter  charged,  that  the  deceased       *  Long's  Case,  6  Co.  120  a,  122  a. 
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rough  handling,  which  were  specified,  the  defendants  gave  to 
the  deceased,  ^^  in  manner  aforesaid,  several  mortal  bruises, 
lacerations,  and  wounds,  in  and  upon  the  belly,  breast,  stom- 
ach, and  sides  of  him  the  said  Jonathan  Depledge,  of  which 
said  several  mortal  bruises,  lacerations,  and  wounds,  the  said 
Jonathan  Depledge  "  died.  And  by  the  majority  of  the  judges 
this  indictment  was  held  to  be  good  ;  ^^  it  appearing,  in  several 
old  precedents,^  that  the  length,  depth,  and  breadth  of  the 
wounds  were  not  stated ;  and,  also,  that  Mr.  Justice  Lawrence 
had  instructed  the  clerk  of  assize,  of  the  Oxford  circuit,  to 
omit  these  particulars  where  there  were  more  wounds  than 
one,  and  that  his  instructions  had  been  followed.  The  judges 
held,  that,  although  they  might  have  felt  great  difficulty  had 
the  precedents  been  uniform,  yet,  as  there  were  precedents 
against  the  objection,  they  might  consider  whether  conmion 
sense  required  a  statement  of  these  particulars;  and,  as  the 
statement,  if  introduced,  need  not  be  proved,  they  thought  it 
unnecessary."  ^  Since  this  time,  the  allegation  of  the  length, 
depth,  and  breadth  of  the  wound  appears  not  to  have  been 
deemed  necessary  in  any  case  in  England.  This  is  so  equally 
where  there  is  but  a  single  wound  as  where  the  wounds  are 
many.* 

§  519.  Continaad  —  How  in  Principle.  —  It  seems  difficult  to 

account  for  the  old  idea  on  this  subject.  In  the  nature*  of 
things,  it  cannot  appear  judicially,  from  the  dimensions  of  the 
wound,  whether  or  not  it  was  mortal.  If  the  head  were  cut 
off,  or  the  heart  were  torn  out,  every  man,  whether  he  were  a 
judicial  personage  or  not,  would  know  the  wound  was  mortal. 
But  in  ordinary  cases,  the  question  can  be  determined  only  by 
the  result ;  or,  if  it  can  be  determined  otherwise,  it  is  one  of 
medical  and  surgical  skill,  not  of  judicial. 

§  520.  Conttaned —  In  United  States. —  In  the  United  States, 
there  is  a  case  in  which  the  North  Carolina  court,  by  a  major- 
ity of  its  members,  appears  to  have  clung  to  the  old  idea.  And 
even  Taylor,  J.  who  dissented  from  the  opinion  of  the  majority, 

1  Rast.  Ent  268,  882;  Co.  Ent  865;  Rex  v.  Turner,  1  Lewin,  177.    Since 

West.  Sjmb.  117,  161,  168,  164,  165,  1861,  this  question  becomes  unimpor* 

285,  260,  261.  tant  in  England,  by  reason  of  the  stat^ 

'  Rex  V.  Mosley,  1  Moody,  98, 104.  ute  recited  post,  §  628.    See  also  Wise 

>  Rex  V,  Tomlinson,  6  Car.  &  P.  870 ;  v.  The  State,  2  Kansas,  419. 
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said :  *^  He  came  to  this  conclusion,  that,  wherever  the  death 
W21S  occasioned  by  a  cut  with  a  sword,  dagger,  or  other  edged 
instrument,  it  is  necessary  to  state  the  dimensions  of  the 
wound ;  but,  when  the  death  is  occasioned  by  a  club,  cudgel, 
or  stick,  it  is  sufficient  to  state  the  wound,  without  the  dimen- 
sions."^ But  afterward,  in  the  same  State,  this  doctrine, 
perhaps  under  the  pressure  of  a  statute,  appears  to  have  ^ven 
place  to  the  doctrine  which  in  later  years  has  prevailed  in 
England.'  Elsewhere,  in  this  country,  it  was  probably  never 
necessary  to  state  the  dimensions  of  the  wound.' 

§  521.  Wonnd  as  being  Mortal  —  Every  indictment  of  this 
sort  must  state  that  the  wound  was  ^* mortal";  which  is 
usually  done  by  the  use  of  the  adjective,  —  as  ^^  one  mortal 
wound,"  &c.^  Thus,  in  one  case,  where  the  defendant,  Wil- 
liam Lad,  was  indicted  for  the  murder  of  Frances  Peed,  a  girl 
nine  years  old,  by  committing  a  rape  upon  her,  the  judges 
^^  unanimously  agreed  that  the  indictment  was  bad,  because  it 
only  said  he  did  grievously  lacerate  and  wound  the  private 
parts  and  inside  of  the  body  of  the  said  Frances  Peed,  of  which 
said  laceration  and  bruises  so  given  by  the  said  William  Lad, 
in  manner  aforesaid,  she  the  said  Frances  Peed,  on  the  said 
second  of  April  until  the  sixth  of  July  following,  languished, 
and  then  died,  Ac,  but  had  omitted  to  aver  ^  thereby  giving 
the  said  Frances  Peed  one  mortal  wound  or  bruise,'  Ac."  ' 

§  522.  Place  of  the  Wonbd.  —  Hawkins  states  the  doctrine, 
drawn  from  the  older  authorities,  as  follows :  ^  ^^  Every  such 
count  ^  ought  to  set  forth  in  what  part  ^  of  the  body  the  wound 
was  given ;  and,  therefore,  if  the  count  say  only,  that  the 
wound  was  given  eirea  peetus,  it  seems  to  be  vicious,^  because 
it  doth  not  ascertain  the  part  wounded,  which,  for  what  ap- 
pears, might  have  been  the  neck,  arm,  or  belly.    And,  for  the 

1  The  State  v.  Owen,  1  Morph.  462,       ^1  Hale  P.  C.  186 ;  The  Sute  v.  Con- 
464.  ley,  89  Maine,  78. 

s  The  State  v.  Moses,  2  Der.  452,       >  Rex  v.  Lad,  1  Leach,  4th  ed.  96. 
468.  •  2  Hawk.  P.  C.  c.  28,  §  80. 

>  Lazier  v.  Commonwealth,  10  Grat       ^  He  is  speaking  of  the  now  obsolete 
70S;  Dias  v.  The  State,  7  Biackf.  20;    proceeding  by  appeal,  as  well  as  of  the 
The  State  v.  Conlej,  89  Maine,  78 ;  Peo-    indictment.    I  shall  omit  a  few  of  his 
pie  V,  Sterenton,  9  Cal.  278.    But  see    words  which  rebite  wholly  to  appeals. 
Commonwealth  v.  Chapman,  11  Cush.       *  2  Inst.  81. 
422.  »  4  Co.  40;  5  Co.  121;  2  Hale  P.  C. 

186. 
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like  reason,  such  count  seems  also  to  be  vicious  if  it  saj,  that 
the  wound  was  in  the  hand,  or  leg,  or  arm,  without^  showing 
whether  it  was  the  right  or  left.  Neither^  is  such  an  uncer- 
tainty holpen^  by  laying  other  wounds  with  sufficient  certainty, 
if  there  be  a  general  conclusion  that  the  party  died  of  the 
wounds  above  mentioned ;  because,  the  death  being  as  much 
imputed  to  the  wound  that  is  insufficiently  laid,  as  to  the 
others,  it  appears  not  but  that  it  might  be  chiefly  owing  to  that 
which  is  insufficiently  laid,  and  therefore  the  whole  is  insuffi- 
cient. But  it  hath  been  resolved,  that  it  is  sufficient,  in  an 
indictment  of  death,  to  show  that  the  wound  was  given  in  the 
left  *  part  of  the  belly,  or  in  the  left  part  of  the  side,  or  in  the 
left  hand,  or  in  the  left  arm,  or  in  the  face,  or  in  the  breast,  or 
in  the  belly,  or  even  in  the  fore  part  of  the  body ;  in  which 
case,  the  word  ^  body '  shall  be  understood  of  the  trunk  of  the 
body,  between  the  neck  and  thighs.  And  it  hath  been  re- 
solved,^ that,  where  there  is  such  a  sufficient  certainty,  the 
addition  of  a  further  uncertain  or  unintelligible  description 
will  do  no  hurt ;  as,  where  a  wound  is  laid  in  sinistra  parte 
ventris  circa  umbilicumy  &c.,  in  which  case  the  last  words  shall 
be  rejected  as  abundant  and  surplus.'' 

§523.  Continued  —  Later  BngUflh  LeglAlation.  —  In  England, 
questions  of  this  sort  have,  since  1851,  become  unimportant 
by  reason  of  Stat.  14  &  15  Vict.  c.  100,  §  4,  whereby  "  it  shall 
not  be  necessary  to  set  forth  the  manner  in  which  or  the  means 
by  which  the  death  of  the  deceased  was  caused ;  but  it  shall 
be  sufficient  in  every  indictment  for  murder  to  charge,  that  the 
defendant  did  feloniously,  wilfully,  and  of  his  malice  afore- 
thought kill  and  murder  the  deceased ;  and  it  shall  be  suffi- 
cient in  every  indictment  for  manslaughter  to  charge,  that  the 
defendant  did  feloniously  kill  and  slay  the  deceased." 

1  5  Co.  121.  prime  object  to  compare  the  editions 

^  4  Co.  40.  with  one  another,  and  weed  out  the  in- 

s  This  word,  in  Curwood's  edition,  accuracies.  Hawkins's  book  is  too  good 

from  which  I  am  copying,  is  holden;  but,  a  one  to  be  stufied  with  printers'  or  edi- 

turning  to  the  older  editions,  I  find  it  tors'  errors. 

should  be  ''holpen,"  which  makes  good  «  4  Co.  41;   Skin.  448,  568;  Carth. 

sense.    I  have  observed  many  errors  of  882 ;  5  Co.  121  h ;  Cro.  Jac.  96,  pi.  28 ; 

the  press  in  the  late  editions  of  Hawkins.  Cro.  Eliz.  187,  pi.  10. 

Should  a  new  edition  be  giren  to  the  '  4  Co.  40. 

public,  the  editor  ought  to  make  it  a 
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§  524.  BarUer  BngUsh  Decifiion  —  **  About  the  Neok."  —  In  a 
case  which  occurred  before  three  of  the  judges,  anterior  to  the 
passage  of  this  statute,  the  indictment  alleged,  that  the  de- 
fendant murdered  a  child  by  grasping,  squeezing,  and  pressing 
^*  with  both  her  hands  about  the  neck  of  the  said  "  child.  It 
was  objected  for  her,  that  the  words  "  about  the  neck  "  were 
too  uncertain  ;  .and  the  above  doctrine,  concerning  the  words 
circa  pectus,  was  relied  upon.  The  judges  overruling  the  ob- 
jection, Parke,  J.  observed :  ^^  About  the  breast  might  mean 
only  near  the  breast,  but  about  the  neck  means  around  it."  ^ 

§  525.  Amerioan  Deolalons  as  to  Plaoe  of  Wound.  —  Accord- 
ing to  an  Indiana  case,  the  indictment  must  mention  the  part 
of  the  body  to  which  the  violence  was  applied;  though  the 
proof,  on  this  point,  need  not  correspond  with  the  allegation.^ 
And,  with  us,  as  laid  down  by  Hawkins,  the  word  ^'  body " 
means  the  ^'  trunk  "  of  the  body,  between  the  neck  and  thighs. 
Thus  limiting  the  meaning  of  the  word,  the  New  York  court 
has  so  far  overturned  the  old  doctrine  as  to  hold,  that,  if  the 
indictment  charges  the  wound  to  have  been  inflicted  ^^-  in  and 
upon  the  body"  of  the  deceased,  this  is  sufficient.  If  the  alle- 
gation is  made  more  specific,  it  need  not  be  more  specifically 
proved.* 

§  526.  Ck>ntlnued  —  How  in  Pzinolple.  —  It  is  undoubtedly 
customary,  in  most  or  all  of  our  States,  for  pleaders,  by  way 
of  caution,  to  draw  their  indictments  as  to  this  point  precisely 
according  to  the  rules  as  laid  down  by  Hawkins.  In  some 
States  this  is  plainly  an  unnecessary  strictness ;  in  others,  the 
question  is  in  doubt.  On  principle,  it  stands  much  as  does 
the  question  concerning  the  dimensions  of  the  wound.^  And, 
says  Mr.  East,  ^^  this  is  to  be  noted,  that,  though  the  manner 
and  place  of  the  hurt  and  its  nature  be  requisite  to  be  stated 
%B  to  the  formality  of  the  indictment,  and  it  is  fit  to  be  done  as 
near  the  truth  as  may  be ;  yet,  if  upon  evidence  it  appear  to  be 
another  kind  of  wound  in  another  place,  of  which  the  party 

1  R€Z  V.  Calkin,  6  Car.  &  P.  121.  morder.    Whelcheli  v.  The  State,  28 

*  Diaa  v.  The  SUte,  7  Blackf.  20.    Ind.  89. 
Bat  according  to  later  Indiana  roUngB,       *  Sanchez  v.  People,  22  N.  Y.  147,  4 
the  part  of  the  body  struck  by  the  ball    Parker  C.  C.  585.    See  The  State  v. 
need  not  be  stated  in  an  indictment  for    Green,  7  Ire.  89. 

«  Ante,  §  51S-520. 
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died,  it  is  sufficient  to  maintain  the  indictment.  The  reason 
stated  in  the  books  for  requiring  this  minute  particularity  is, 
that  the  court  may  see  that  the  wound  was  of  such  a  nature 
from  whence  death  might  ensue.  In  all  cases  of  doubt,  there- 
fore, a  statement  sufficient  for  that  purpose  seems  to  be 
enough."  ^ 

§627.  ''Of  which;'  ^c.:  — 

'Wonnd,  &a,  oaiming  Death.  —  Says  Hawkins :  ''  Such  count 
ought  also  expressly  to  show,  that  the  party  died  of  the  hurt 
specially  set  forth.  And  it  hath  been  resolved,  that  an  indict- 
ment setting  forth  that  the  defendant  choked  the  deceased,  qua 
Buffocatione  obiity  instead  of  de  qua  suffocatianej  &c.,  is  errone- 
ous. Yet  where  the  death  was  caused  by  divers  poisons,  or 
wounds,  &c.,the  count  may  say,  in  general,  that  the  party  died 
of  the  several  poisons  or  wounds  above  mentioned,  without 
saying  that  he  died  of  any  one  of  them  in  particular ;  for  per- 
haps the  truth  of  the  case  might  be,  that  none  of  them  alone, 
but  all  together,  caused  the  death.  Or  the  count  in  such  case 
perhaps  may  say,  that  the  party  died  of  the  first  poison  or 
wound,  and  that  he  would  have  died  of  the  second  if  he  had 
not  died  of  the  first,  and  also  that  he  would  have  died  of  the 
third  if  he  had  not  died  of  the  two  first."  ^ 

§  528.  How  Death  by  the  Wound  to  be  oharged.  —  If  the 

I  1  Eaat  P.  C.  848.    An  indictment  altbongh  the  carotid  arteiy  wu  not  cut, 

for  giving  "  one  mortal  bmifle,"  will  be  and  although  the  surgeon  stated  that 

supported  by  eyidenoe  of  any  deadly  what  he  should  caU  the  throat  was  not 

wound  or  bruise.    The  State  v.  Crank,  cut    Rex  r.  Edwards,  6  Car.  &  P.  401. 

2  Bailey,  66.    An  allegation,  that  the  In  one  case,  the  indictment  charged, 

murder  was  committed  "  with  a  certain  that  the  death  of  the  deceased  was 

sharp  instrument  to  the  jurors  afore-  caused  by  a  mortal  wound  of  the  bead, 

said  unknown,"  is  sufficiently  certain,  inflicted  with  a  swingle.    The  proof 

If  the  charge  is  that  a  child's  throat  was  was,  that  the  death  was  caused  by  a 

cut  by  a  certain  sharp  instrument,  proof  blow  on  the  head  by  a  piece  of  wood, 

of  a  wound  "partly  torn,  and  partly  cut  and  that  the  external  skin  was  nol 

by  an  instrument  not  sharp,"  is  suffl-  broken,  but  that  there  was  extrayassr 

dent;  since  the  degree  of  sharpness  of  tion  of  blood,  pressing  on  the  brain,  and 

the  instrument  is  not  material.    Bex  v,  a  collection  of  blood  between  the  scalp 

Grounsell,  7  Car.  &  P.  788.    An  indict-  and  the  brain.   The  surgeon  stated  this 

ment  charged  a  murder  to  haye  been  to  be  a  contused  wound,  with  eflfusion 

committed  by  cutting  the  throat  of  the  of  blood.     And  it  was  held,  by  the 

deceased.    And  it  was  held,  that  the  judges,  that  the  eyidenco  sut^rted  the 

"  throat "  means  what  is  commonly  so  ayerment.    Reg.  v.  Warman,  1  Den.  C 

called ;  and  this  allegation  is  proyed  by  C.  188,  2  Car.  &  K.  196. 

showing  a  diyiding  of  the  jugular  yein,  >  2  Hawk.  P.  C.  c  28,  §  88. 
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* 

indictment  alleges  that  the  mortal  wound  was  given  by  a  stroke, 
and  that  the  deceased  died  of  the  wound,  this  is  sufficient.  It 
need  not  i^d  that  he  died  by  the  stroke.^  As  was  observed 
by  Lord  Abinger :  ^^  In  an  indictment  for  murder  by  a  sword, 
you  must  state  the  wound  to  be  by  the  sword ;  and  go  on,  of 
which  wound  he  died,  not  of  which  sword.'' ^  Where  the 
allegation  was,  that  the  prisoner  inflicted  upon  Richard  O'Leary 
a  mortal  wound,  of  which  mortal  wound  he  did  languish,  and 
languishing  did  live^  ^^  on  which  said  28th  day  of  June,  in  the 
year  aforesaid,  the  said  Richard  O'Leary,  in  the  county  afore- 
said, died,"  this  was  held  sufficiently  to  show  that  the  death 
proceeded  from  the  wound.^ 

§529.  How  where  the  Death  la  by  Poisoning. — And  in  an 
indictment  for  murder  by  poisoning,  it  was  held  to  be  sufficient 
to  set  out  the  administering  of  the  poison,  and  the  mortal 
sickness  thereby  occasioned ;  and  then  to  add,  ^^  of  which  said 
mortal  sickness  and  distemper  the  said,  &c.,  on,  &c.,  died."  ^ 

§630.  "0»,"4-c..-— 

AUegatlon  of  4nme  —  Aote  done  on  One  Day  —  On  Diffsrent 

Dtjm. — The  general  doctrines  relating  to  the  allegation  of  time 
were  considered  in  the  first  volume.^  In  the  facts  and  law 
pertaining  to  most  cases,  a  crime  can  be  charged  to  have  been 
committed  only  on  a  particular  day ;  because,  in  the  nature  of 
most  crimes,  they  must  be  so  committed  in  fact,  or  not  at  all. 
But,  when  the  individual  crime  is  such  as  to  admit  of  acts 
being  done  on  different  days,  by  means  of  which  acts  in  combi- 
nation, and  not  of  what  was  done  on  one  day  alone,  the  crime 
becomes  perfected,  then  the  acts  may  severally  be  laid  as  done 
on  corresponding  distinct  days,  each  of  which  days  must  be 
set  down  with  the  same  precision  as  if  it  were  the  only  day  the 
indictment  specified.^  And  we  saw,  in  the  first  volume,  some 
illustrations  of  this  proposition,  as  furnished  by  the  rules  gov- 
erning the  indictment  in  cases  of  felonious  homicide.  The 
indictment  may  be  good,  though,  in  a  case  of  continuous  beat- 

1  The  State  v.  Conley,  89  Maine,  78.  441.    And  see  People  o.  Sterenton,  9 

And  tee  The  State  v.  Wimberly,  8  Mo-  Cal.  278. 

Cord,  190;  People  v.  Lloyd,  9  Cal.  64.  *  Reg.  v.  Sandjs,  sapxa. 

«  Beg.  V,  Sandjs,  2  Moody,  227,  282,  •  Vol.  I.  §  886  et  aeq. 

Car.  &  M.  846.                                    •  •  See  Vol.  1. 1  897. 

*  Lntz  V.  Commonwealth,  6  Caaej, 
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ing,  the  strokes  are  alleged  to  have  been  given  on  different 
days ;  ^  or,  plainly,  it  may  be  good  though  they  were  all  alleged 
to  have  been  given  on  one  day,  while  the  proof  shows  them  to 
have  been  inflicted  on  different  days.' 

§  531.  Blow  and  Death  on  Different  Days. — In  the  particular 

form  which  we  are  now  considering,  the  death  is  averred  to 
have  taken  place  on  the  same  day  when  the  blow  was  given. 
Probably,  in  the  facts  of  the  case  for  which  the  indictment  was 
originally  drawn,  the  death  did  so  occur.  But  since  the  partic- 
ular day  set  down  need  not  be  proved,  it  follows,  that,  if  the 
blow  and  the  death  are  both  alleged  as  transpiring  on  one  day, 
and  they  are  proved  to  have  taken  place  -on  different  days,  the 
variance  is  immaterial,  and  the  proceeding  is  good.^ 

§  532.  Continaed  —  Form  of  the  Allegation —  "  Did  langniah.' — 

For  the  purpose,  however,  of  giving  the  indictment  an  appear- 
ance corresponding  with  the  facts  to  be  proved,  pleaders  usually 
set  out  the  stroke  and  the  death  as  occurring  on  different  days, 
if  truly  they  did  so  occur.  The  usual  form  is,  aftet  mentioning 
the  Infliction  of  the  mortal  wound,  with  time  alid  place,  to  add, 
<^  of  which  said  mortal  wound  the  said  B,  on  and  from  the  said 

day  of [being  the  day  when  the  mortal  wound  was 

inflicted],  until  the day  of [being  a  subsequent  day], 

at,  &c.,  aforesaid,  did  languish,  and  languishing  did  live ;  on 

which  said day  of [the  day  last  mentioned],  he  tlie 

said  B,  at,  &c.,  aforesaid,  of  the  mortal  wound  aforesaid,  died."  ^ 
It  is  not,  however,  necessary  to  state  that  the  deceased  tims 
languished,  and  languishing  did  live;  but  the  indictment  is 
just  as  good  in  law  if  the  two  dates  are  given  in  any  other 
appropriate  form.^ 

§  533.  Why  Date  of  Death  to  be  aUeged,  besides  Date  of  Stroke 
-i-When  the  Allegation  m.  —  The  reason  for  requiring  the  date 
of  the  death,  in  addition  to  the  date  of  the  stroke,  to  be  given, 
is,  as  stated  in  the  books,  ^'  because,"  says  Lord  Hale, "  it  must 

1  Vol.  I.  §  892.  758.    In  this  particular  form,  even  the 

3  Vol.  I.  §  897,  note.  hour  of  the  death  is  stated ;  thus,— 
>  The  State  v.  Baker,  1  Jones,  N.  G.    "  on  which  said,  &c.,  ahout  the  hour  of 

267.    See  Lazier  v.  Commonwealth,  10  nine  o'clock  in  the  morning,  he  the  said 

Grat.  708 ;  Commonwealth  t;.  Ailstock,  B,  at,  &c.,  aforesaid,  of  the  mortal  wound 

8  Grat.  660.  aforesaid,  died." 

4  This  is  drawn  out  from  the  form  ^  The  State  v.  Conlej,  89  Maine, 
glren  hy  Chitty,  8  Chit.  Crim.  Law,  78. 
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appear  that  the  death  was  within  the  year  and  day  after  the 
stroke  '^ ;  ^  else  the  killing  will  not  be,  in  law,  felonious.^  From 
this,  it  plainly  follows,  that,  if  upon  the  face  of  the  indictment 
the  two  appear  to  be  more  than  a  year  and  a  day  apart,  the 
indictment  will  be  ill.^ 

§684.  ''At;'  ^c.:  — 

Flaoe  of    Homicide  —  Stroke  —  Deatb.  —  The    place   of    the 

death,^  as  well  as  of  the  blow,  must  be  stated  in  order  to  show 
jurisdiction  in  the  court,  on  principles  already  mentioned.^ 
"  And,"  says  Mr.  East,  "  where  by  Stat.  2  &  8  Edw.  6,  c.  24, 
the  party  is  indicted  in  the  county  where  the  death  happened, 
though  the  stroke  were  given  in  another,  yet  ought  the  stroke 
to  be  alleged  in  the  county  where  it  really  was."  ^ 

§  585.  "  Then  and  there  "  .-— 

Oonneoting  Time   and   Plaoe  —  (Points,   in    the    Note}. — In 

addition  to  what  was  said  in  the  first  volume/  some  points  are 
here  given  digested  in  a  note.^ 

§  686.  "  And  so  the  jurors^'  ^c. :  — 

Am  to  this  Part,  Mtuuilanghter  disttngaiahed  from  Murder, — It 

^  2  Hale  P.  C.  179;  People  v,  Wal-  the  same  connection,  and  necessarily  re- 

lace,  9  CaL  80;  People  v.  Cox,  9  Cal.  fenedto.  Jackson  v.  People,  18111.269. 

82.  In  an  indictment  for  murder  with  an 

*  Crim.  Law,  n.  §  681.  axe,  the  time  and  plaoe  of  the  ofienoe 
'  See  VoL  I.  §  408,  404.  haying  been  once  sufficientlj  alleged,  it 

*  Riggs  V.  The  State,  26  Missis.  61 ;  is  unnecessary  to  arer  that  the  defend- 
People  o.  Wallace,  9  Cal.  80 ;  People  v.  ant  did  "  then  and  there  "  strike  and 
Cox,  9  Cal.  82.  giro  a  mortal  blow,  &c.  The  averment, 

'  Vol.  L  §  61,  62,  860  et  seq.,  886  et  which  was  held  good,  was  as  follows : 

seq.    And  see  Crim.  Law,  L  §  81-84,  That  the  defendant,  William  Barker,  at 

111.  a  time  and  place  mentioned,  in  and 

*  1  East  P.  C.  848.  And  see  The  upon  Mary  Barker  "feloniously  and  wil- 
State  o.  Donckley,  8  be.  116.  ftilly  and  of  his  malice  aforethought  an 

7  Vol.  L  §  407  et  seq.  assault  did  make ;  and  that  the  said 

*  In  an  indictment  for  murder  charg-  William  Barker,  with  a  certain  axe, 
ing,  "  that  A  feloniously  and  of  his  mal-  which  he  the  said  William  Barker  in 
ice  aforethought  assaulted  B,  and  with  both  his  hands  then  and  there  had  and 
a  sword,  &c.,  then  and  there  struck  held,  her  the  said  Mary  Barker  felo- 
him,  &c.,"  the  first  allegation,  of  felo-  niously  and  wilfblly  and  of  his  malice 
niously  and  of  his  malice  aforethought,  aforethought  did  strike,  giving  unto  the 
applied  to  the  assault,  runs  also  to  the  said  Mary  Barker  then  and  there,  with 
stroke  to  which  it  is  essential.  The  the  axe  aforesaid,  in  and  upon  the  left 
State  V,  Owen,  1  Murph.  462.  It  is  not  side  of  the  head  of  her  the  said  Mary 
error  if,  in  an  indictment  for  murder,  Barker,  feloniously  and  willUUy  and* 
the  word  "  there  "  be  omitted  after  the  of  his  malice  aforethought,  one  mortal 
words  "  then  and  "  in  the  description  of  wound,"  Ac.  Commonwealth  v.  Barker, 
the  assault ;  the  pUce  being  averred  in  12  Cush.  186. 

275 


I 


§  588  SPECIFIC  ISSUES  Ain>  OFFENCES.  [BOOK  XI. 

is  doubtful  whether  this  concluding  sentence  is  necessary  in  an 
indictment  for  manslaughter ;  though  it  is,  in  an  indictment 
for  piurder.  It  will  be  considered,  therefore,  under  our  next 
sub-title.^  Practically,  the  cautious  pleader  will  choose  to 
retain  it,  whatever  may  be  his  opinion  as  to  its  necessity. 

§  537.  JVhere  the  Offence  of  Manslaughter  is  committed  mth- 
out  an  Assault  and  Battery  :  — 

Indictment  oonforms  to  Fact — Negleot  of  Ziegal  Dntj.  —  The 

foregoing  sections  present  the  general  doctrine,  which  prevails 
in  all  cases  where  it  is  applicable.  But,  since  there  may  be 
manslaughter  as  well  as  murder  committed  where  there  is  no 
assault,  no  battery,  no  wound  inflicted,  the  indictment,  in  a 
case  of  this  kind,  must  be  varied  to  meet  the  less  usual  facts. 
An  instance  of  the  sort  now  under  consideration  occurs  where 
one  neglects,  in  violation  of  some  legal  duty,  to  give  food  to 
another  who  may  be  unable  to  supply  himself;  then,  if  the 
person  dies  of  starvation,  or  of  a  disease  contracted  by  the 
want  of  sufficient  food,  the  person  neglecting,  in  violation  of 
the  legal  duty,  is  guilty  of  either  murder  or  manslaughter, 
according  to  the  facts  and  circumstances  of  the  case.  But 
there  is,  in  law,  no  assault,  no  battery,  and  the  indictment  need 
not  allege  any.^ 

§  538.  Form  of  Indictment  for  Manwlniighter  by  NegLeot  — The 

books  do  not  abound  in  forms  of  indictments  of  this  sort  The 
following,  made  up  in  substance  from  the  three  cases  cited  to 
the  last  section,  and  l&om  the  forms  there  appearing,  will  be 
better  for  practical  use  than  any  form  taken  in  exact  words 
from  any  of  the  books :  — 

"  That  A,  late  of,  ftc.,  on,  &c.,  at,  &c.,  being  then  and  there  the  hnsband  of 
one  B  his  wife,  and  being  then  and  there  under  the  legal  duty  to  proyide  for  his 
said  wife  necessary  food  and  clothing,  and  then  and  there  having  the  means  to 
provide  the  same,  and  she  being  then  and  there  weak,  feeble,  destitute,  and 
infirm,  and  unable  to  go  abroad,  did  then  and  there  feloniously  and  wilMIy  neg- 
lect and  refhse  to  provide  necessary  food  and  clothing  for  his  said  wife,  whereby 
her  health  was  greatly  injured ;  and  he,  the  said  A,  afterward,  to  wit,  on  the 
next  succeeding  day,  and  on  every  day,  and  during  all  the  time  of  the  life  of  his 
said  wife,  until  she  died  as  is  hereinafter  set  forth,  did  there  feloniously  andwil- 
fdlly  continue  to  neglect  and  reftise  to  provide  her,  the  said  B,  with  neoeseaiy 

1  Post,  §  548-650.  ton,  Car.  &  M.  597 ;  Beg.  v.  Flummer, 

2  See,  as  illustrating  this  matter.  Rex    1  Car.  &  K.  600. 
V.  Ridley,  2  Camp.  650 ;  Reg.  t;.  Crump- 
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fiM>d  and  dothing,  he,  the  said  A,  heing  there  on  all  Baid  days  and  timet  her  hns- 
band  as  aforesaid,  and  under  the  legal  duty  to  proyide  the  same  as  aforesaid, 
and  having  the  means  to  proride  the  same  as  aforesaid,  and  she  having  no 
means  to  provide  the  same  as  aforesaid,  and  heing  weak,  feeble,  destitute, 
inilnn,  and  nnahle  to  go  abroad  as  aforesaid.  By  reason  whereof,  the  said 
B  there  on  all  the  dajs  and  times  before-mentioned,  until,  &c.,  sickened 
and  languished  with  a  mortal  sickness  and  feebleness  of  bodj  so  as  aforesaid 
enatedand  produced  hy  the  said  A,  until,  &c.,  on  which  said  last-mentioned  daj 
•he  the  said  B,  there  of  the  said  mortal  sickness  and  foeUeness  of  body,  died. 
And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  A 
her  the  said  B  in  manner  and  by  the  means  aforesaid  feloniously  did  kill  and 
a^y ;  against  the  peace,  Sue" 

§  539.  Conxse  of  the  Diaoiuwion. — Under  the  next  sub-title 
▼arioos  points  will  be  stated  illustrative  of  this  indictment,  and 
of  the  matters  generally  which  belong  to  the  present  inquiry. 
There,  also,  the  indictment  for  poisoning,  involving  man- 
daughter  as  well  as  murder,  with  some  others,  will  be  dis- 
eossed. 

n.  The  Farm  of  Indictment  for  Murder^  as  dietinguiehed  from 

Manslaughter. 

§  540.  Distlnotioii,  in  Indiotment^  between  Murder  and  Man- 

■Uvi^ter.  —  We  have  already  considered  what,  in  general  terms, 
18  the  distinction  between  the  indictment  for  murder  and  for 
manslaughter ;  the  former  merely  requiring  some  allegations 
added,  which  are  not  in  the  latter.^  In  other  words,  the  indict- 
ment for  murder,  being  founded  on  the  statute  which  divided 
felonious  homicide  into  the  two  degrees  of  murder  and  man- 
slaughter, must  contain  those  statutory  terms  which  distinguish 
the  higher  degree  from  the  lower.  It  is  like  the  case  of  a  stat- 
ute dividing  burglary  into  two  degrees,  as  mentioned  in  the  first 
volume.^ 

§  541.  Form  of  Indictment  for  Murder  by  Btabbinc.  —  The  fol- 
lowing is  Archbold's  form  of  an  indictment  for  murder  by 
stabbing.  There  are  here  omitted  from  it  most  of  those  formal 
matters,  which,  under  our  last  sub-title,  we  saw  are  never  ;ieces- 
sary  to  be  inserted  :  — 

''That  J.  8.,  late  of,  Ac.,  on,  Ac,  with  force  and  arms,  at,  Ac,  in  and  upon 
one  J.  N.  feloniously,  wilflilly,  and  of  his  malice  aforethought  did  make  an 
aasanlt ;  and  that  the  said  J.  8.,  with  a  certain  knife  which  he  the  said  J.  8.  in 

iAnte,|601.  syoLL|88. 
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his  right  hand  then  and  there  had  and  held,  the  said  J.  N.,  in  and  upon  the  left 
side  of  the  belly,  between  the  short  ribs  of  him  the  said  J.  N.,  then  and  there 
feloniously,  wilfully,  and  of  his  malice  aforethought  did  strike  and  thrust,  giYing 
to  the  said  J.  N.,  then  and  there,  with  the  knife  aforesud,  in  and  upon  the  said 
left  side  of  the  belly,  between  the  short  ribs  of  him  the  said  J.  N.,  one  mortal 
wound ;  of  which  said  mortal  wound,  the  said  J.  N.,  from  the  said  —  day 

of ,  in  the  year  aforesaid,  until  the  fifteenth  day  of  the  same  month  of , 

in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did  lan- 
guish, and  languishing  did  live ;  on  which  said  fifteenth  day  of ,  in  the  year 

aforesaid,  the  said  J.  N.,  at  the  parish  aforesaid,  in  the  county  aforesaid,  of  the 
said  mortal  wound  died ;  and  so  the  jurors  aforesaid,  upon  their  oath  aforesisidy 
do  say,  that  the  said  J.  S.  the  said  J.  N.,  in  manner  and  form  aforesaid,  feloni- 
ously, wilfully,  and  of  his  malice  aforethought  did  kill  and  murder;  against  the 
peace  of  our  lady  the  queen,  her  crown,  and  dignity."  ^ 

§  542.  Parts  of  the  Indiotment  not  diaonMed  under  Iiaat  Bnb- 

title.  —  Having,  under  our  last  sub-title,  considered  most  of 
the  points  which  relate  to  this  indictment,  let  us  here  proceed 
with  such  as  were  there  omitted  :  — 

^^  Felonioudyy  wilfully^  and  of  his  malice  (rforeOwughi  did 
make"  ^e. :  — 

**  Feionioneiy "  — "  ^WiifuUy."  —  We  have  seen,^  that,  of  these 
words,  "  feloniously  and  wilfully  "  are  employed  in  the  indict- 
ment for  manslaughter.  And,  whether  the  indictment  is  for 
murder  or  manslaughter,  the  act  by  which  the  death  was  pro- 
duced must  be  alleged  to  have  been  done  ^^  feloniously."  ^ 

§  643.  " 'WilfuUy ,'  condnned  —  "  UnlawfuUy ." —  It  is  a  question 

not  quite  clear,  whether,  in  the  indictment  for  manslaughter, 
the  word  "  wilfully  "  must  be  added  to  the  word  "  feloniously." 
Considering  the  meaning  of  the  word  "  wilfully,"  *  and  bearing 
in  mind  that  the  word  ^*  feloniously  "  signifies  much  more  than 
it,  and  may  be  deemed  to  swallow  it  up  in  import,  as  the  larger 
in  other  instances  does  the  smaller,  we  may  more  than  doubt 
its  necessity,  as  a  question  of  legal  principle.  And,  if  it  is 
not  necessary  in  an  indictment  for  murder,  —  a  point  to  be 
considered  presently,®  —  this  will  add  to  the  force  of  the 
sugestion,  that  it  need  not  be  employed  in  the  indictment  for 
manslaughter.  But  this  word  is  so  generally,  if  not  uni- 
versally, found  in  the  precedents,  that  it  would  be  practically 

1  Archh.  Crim.  Fl.  &  £t.  10th  Lond.  Vol.  L  §  684;  2  Hale  P.  C.  184,  186^ 

ed.  405.  186. 

s  Ante,  §  602.  «  Crim.  Law,  I.  §  420,  421. 

*  Dealing's   Case,  Cro.  Eliz.    198 ;  «  Post,  §  545,  546. 
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very  unwise  for  the  pleader  to  omit  it.  The  word  ^^  unlaw- 
fully "  is  not  necessary.^ 

§  544.  "  BffaUoe  Aforethought"  —  The  words,  '^  of  his  malice 
aforethought/'  being  the  very  words  employed  in  Stat.  23  Hen. 
8,  c.  1,  §  3,  as  already  explained,'  are,  though  not  used  in  the 
indictment  for  manslaughter,  essential  in  the  indictment  for 
murder.* 

§  546.  -  wuftiUy,-  oontinuecL  —  Whether  the  word  "  wilfully  " 
is  necessary  in  the  indictment  for  murder,  is  a  question  which 
might  seem  doubtful  upon  the  mere  words  of  Stat.  23  Hen.  8, 
c.  1,  §  3,  as  quoted  in  the  earlier  part  of  this  chapter.^  But 
in  connection  with  this  statute  should  be  considered  also  the 
subsequent  Stat.  1  Edw.  6,  c.  12,  enacted  in  1547,  which,  in 
§  6,  took  away  the  benefit  of  clergy  from  all  persons,  among 
otliers,  who  should  be  *^  convicted  of  murder  of  malice  pre- 
pensed " ;  omitting  the  word  "  wilful,"  which  was  found  in 
the  earlier  enactment.  This  repeating  things  was  very  common 
in  the  early  English  legislation ;  and,  though  the  subsequent 
enactment  did  not  repeal  tlie  prior,  the  two  were  to  be  con- 
strued together,  and  the  former  might  be  deemed  to  be  modi- 
fied by  the  latter.^ 

1  Jerry  o.  The  State,  1  Blackf.  896.  the  Sut.  28  Hen.  8,  c.  1,  §  8,  ousts  of 

<  Ante,  §  498.  clergy  all  found  guilty  of  malice  pre- 

'  1  East  F.  C.  845;  1  Hale  P.  C.  pensed,  or  of  any  abetment,  procure- 

466 ;  2  Hale  P.  C.  187 ;  Commonwealth  ment,  &c. ;  the  Stat.  26  Hen.  8,  c.  8, 

9.  Gibson,  2  Va.  Cas.  70;    Maile  o.  refers  to  the  28d  of  Hen.  8;  then  [the 

Commonwealth,  9  Leigh,  661 ;  Ander-  italics  are  mine]  art  repealed  by  the  Stai, 

son  V.  The  State,  6  Pike,  444.    The  1  Edw,  6,  c.   12,  which  takes  away 

words  "without  just  cause  or  proYo-  clergy  from  murderers  of  malice  pre- 

cation,  but  with  an  abandoned  and  ma-  pense,  if  found  guilty,  or  confessing  the 

Ugnant  heart,"  are  not  adequate  as  a  same  upon  arraignment,  or  not  an- 

substitute  for  "malice  aforethought."  swering  directly,  or  standing  wilfhUy 

People  V,  Urias,  12  Cal.  826.  mute ;  and  the  Stat.  4  &  6  Phil.  &  M. 

^  Ante,  §  498.  c.  4,  ousts  of  clergy  accessories  before 

«  This  sort  of  repetition  has  led  to  the  foot."    2  Stark.  Crim.  PL  2d  ed. 

some  oonftision  in  the  minds  of  writers  886,  note.    Now,  it  is  necessary  only  to 

who  have  not  considered  well  its  im-  read  Stat.  1  Edw.  6,  c.  12,  to  see  that  it 

port.    Thus,  Mr.  Starkie,  "  whose  ex-  does  not  repeal  Stat.  28  Hen.  8,  c.  1 ; 

oellent  book  on  criminal  pleading  may  at  least,  as  respects  the  matter  now 

now,"  it  was  once  observed  by  Cole-  under   consideration.    And  we   hare 

ridge,  J.  (Reg.  v.  Drury,  8  Cox  C.  C.  seen  (ante,  §  604  and  note ;  post,  §  646), 

644,  646),  "  be  quoted  as  direct  author-  that  neither  Hale  nor  Hawkins,  who 

ity,"  says :  "  The  Stat.  12  Hen.  7,  c.  7  are  our  highest   authorities   in  such 

[taking  away  clergy  where  one  mur-  matters,  considers  the  latter  statute 

ders  his  lord,  &c.]  is  included  in  the  repealed. 
Btat.  1  Edw.  6,  c.  12,  mentioned  below ; 
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§546.  Conttnaed. — Lord  Hale  distinguishes  murder  from 
manslaughter  as  follows :  *^  In  the  form  of  the  indictment,  the 
former  being  dlwsjBfelaniee  ex  mdlUia  prcecogUata  irUerfeeU  et 
murdravUj  the  latter  onljfelonice  inteffecii.  In  point  of  clergy, 
murder  being  bj  the  Statute  of  28  Hen.  8,  c.  1,  exempt  from 
the  benefit  of  clergy,  but  not  manslaughter."  ^  Whether  this 
learned  person  really  had  in  his  mind  the  words  of  Stat.  1 
Edw.  6,  c.  12,  and  deemed  them  to  qualify  Stat  28  Hen.  8, 
c.  1,  or  whether  he  derived  the  result  solely  from  the  statute 
which  he  cited,  there  is  no  need  to  inquire.  Still,  in  his  own 
•  language,  used  with  reference  to  the  indictment  for  murder, 
'^it  must  be  remembered  that  the  party  indicted  must  be 
brought  within  the  very  letter  of  the  statute."  ^  In  Heydon's 
Oase,^  the  word  ^^  wilfully  "  was  not  in  the  indictment,  which 
was  adjudged  good,  though  this  exact  point  was  not  discussed. 
There  are  many  other  passages  in  the  books  tending  to  Uie 
same  conclusion.  We  may,  therefore,  deem  the  word  ^^  wil- 
fully "  not  to  be  necessary ;  though,  as  it  is  always  found  in 
the  modern  precedents,  the  prudent  pleader  will  in  practice 
retain  it.  Probably  it  had  its  origin  in  the  statute  of  Hen.  8 ; 
following  which,  pleaders  used  it  without  considering  the 
modified  words  of  the  subsequent  enactment. 

§  547.  To  what  Part  of  the  Indictment  the  Words  "  with  Malioe 
Aforathonsht  "to  be  appUed.  —  It  is  customary  for  the  indictment 
to  lay  the  assault,  and  eyery  other  act  contributing  to  the 
death,  to  have  been  done  ^^  wilfully  and  of  his  malice  afore- 
thought." But  in  a  Massachusetts  case,  where  the  allegation 
was,  that  the  defendant,  John  L.  Chapman,  on  a  day  and  at  a 
place  named,  ^^  with  force  and  arms,  in  and  upon  one  Reuben 
Cozzens,  in  the  peace  of  the  Commonwealth  then  and  there 
being,  did  make  an  assault,  and  that  the  said  John  L.  Chap- 
man, with  a  certain  axe,  &c.,  the  said  Reuben  Cozzens,  in  and 
upon  the  back  side  of  the  head  of  him  the  said  Reuben  Coz- 
zens, then  and  there  feloniously,  wilfully,  and  of  his  malice 
aforethought  did  strike  and  bruise,"  &c. ;  this  was  held  to  be 
sufiicient,  though,  as  it  is  seen,  the  battery  only,  and  not  the 
assault,  was  alleged  to  have  been  of  malice  aforethought.^ 

1  1  Hale  p.  C.  466i  *  Heydon's  Case,  4  Co.  41  a, 

>  2  Hale  P.  C.  844.  ^  Commonwealth  v.   Chapman,    11 
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So,  by  oonstruotion,  if  these  words  are  applied  to  the  assault, 
ihey  extend  on  and  qualify  the  battery  cdso.^  Thus,  an  aver- 
ment that  the  defendants  feloniously,  and  of  their  malice 
aforethought,  made  an  assault  upon  S,  and  then  and  there 
feloniously  struck  the  said  S,  and  then  and  there  gave  the 
said  S  a  mortal  wound,  is  sufficient;  for  the  words  ^^felo- 
niously and  of  malice  aforethought "  refer  to  all  the  subse- 
quent words,  **  otherwise  too  much  repetition  and  tautology 
would  be  made  of  the  said  words.''  ^ 

§  548.  *^  And  <o,  ^e.y  fehnumslify  mlfuUy^  and  of  his  malice 
qfinrethought  did  hiU  and  murder  " ;  — 

'Words  to  bring  Indiotment  within  Tenns  of  Statute — "Mnr- 

dar " — "  BffaUoe  Aforethought"  —  We  have  seen,^  that  the  indict- 
ment for  murder  always  was  and  still  is  an  indictment  upon 
the  statutes  which  have  been  mentioned ;  while  still,  for  reasons 
which  have  also  come  under  our  review,  it  does  not  and  never 
did  conclude  as  against  the  form  of  the  statutes.  But,  as  Lord 
Hale  observes,  in  the  passive  before  quoted,^  ^^  the  party  indicted 
must  be  brought  within  the  very  letter  of  the  statute.  If,"  he 
adds,  *Hhe  indictment  be  fehnice  et  mcdUia  ma  prcecogiiata 
interfecitj  yet  he  shall  have  his  clergy ;  because  there  wants 
the  word  murdravit  [which  is  in  both  Stat.  28  Hen.  8,  c.  1,  §  8, 
and  Stat.  1  Edw.  6,  c.  12].  So,  if  it  be  felonice  interfecit  et 
murdratnt,  and  says  not  ex  malUia  sua  pra^cogUatay  it  is  but 
an  indictment  for  manslaughter,  and  the  prisoner  shall  have 
his  clergy."  ^    This  doctrine  prevails  in  adl  our  States  where 

Cosh.  422.    A  charge,  simply,  that  the  ihen  and  there  ddiver  to  the  dtctaeed*  &c. 

mortal  wound  was  hiflicted  with  malice  Thia  was  holden  sufficient  bj  all  the 

aforethought,  is  not  sufficient    Com-  judges,  without  adding  the  words  '  felo- 

monwealth  v.  Gibson,  2  Va.  Cas.  70.  niously  and  of  her  malice  aforethought ' 

1  1  East  P.  C.  846.  agam  to  the  allegation  of  the  deUyerj 

*  Hejdon's  Case,  4  Co.  41  a,    Mr.  of  the  poison.    For  they  considered 

East  states  the  following  case:  "An  that  those  words  first  mentioned  ran 

indictment  against  Mary  Nicholson,  for  through   the    subsequent    allegation, 

poisoning  Eliaabeth  Atkinson,  stated  coupled  as  they  were  by  the  word  andf 

that  ihe  prisoner  '  did  wilJvUy,  fdotd"  and  the  words  thm  and  there."    Rex  v, 

outhf,  and  of  her  malice  aforethought  mix  Nicholson,  1  East  P.  C.  846.    And  see 

poison,  to  wit,  white  arsenic,  with  flour  Maile  v.  Commonwealth,  9  Leigh,  661. 

and  milk,  with  intent  that  the  same  '  Ante,  §  499  and  note,  600,  601. 

should  be  afterwards  baked  and  eaten  *  Ante,  §  546. 

by  the  deceased,  and  the  said  flour  *  2  Hale  P.  C.  844;  Anonymous,  8 

and  milk  so  mixed  with  the  poison  as  Dy.  804,  pi.  66 ;   1  Chit.  Crim.  Law, 

afiiresaid  did,  with  the  intent  aforesaid,  248.    In  WiUiams's  edition  of  Sauu- 
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the  question  is  controlled  bj  the  common  law.    In  Arkansas, 
where  they  do  not  have,  it  appears,  common-law  crimes,  and 
where  the  statute  is  in  terms  differing  from  these  old  English 
ones,  the  word  ^^  murder  "  has  been  held  not  to  be  necessary ;  ^ . 
and  the  same  is  doubtless  true  in  some  of  the  other  States. 

§  549.  Continned  —  Repngnanoy  —  Harmony  of  Dates  —  How 
—  Condndlng  Allegation  as  to  Time  and  Plaoe.  —  Ordinarily, 
when  a  pleader  draws  an  indictment  upon  a  statute,  he  states 
the  facts  in  such  terms  as  to  make  the  statutory  words  appear 
as  the  allegation  flows  on,  and  there  is  no  need  he  should  make 
such  a  special  recitation  as  this,  at  the  end.  Perhaps  this  par- 
ticular indictment  might  be  well  drawn  according  to  the  gen- 
eral .model ;  but  such  has  never  been  practised,  or  perhaps 
attempted,  and  there  is  no  occasion  to  depart  from  what  is 
already  settled.  Hawkins  days :  ^^  If  the  assault  and  stroke 
be  alleged  in  the  premises  on  the  tenth  of  December,  and  the 
death  subsequent  on  the  twentieth  of  December  following,  and 
then  it  be  alleged  in  the  conclusion  that  the  defendant  in  such 
manner  feloniously  murdered  the  party  on  the  tenth  of  Decem- 
ber aforesaid,  the  whole  is  nought  for  the  repugnancy ;  because 
the  party  could  not  be  said  to  have  been  murdered  till  he  was 
dead.  And  though  to  some  purposes,  by  a  fiction  of  law,  the 
offence  of  the  defendant,  after  the  death  of  the  party,  is  pun- 

• 

den's  Reports,  the  editor  mentions  the  these  words  of  art  was  not  therefore  an 
doabt  whether  it  is  necessary  for  the  exception,  bat  strictly  in  obserranoe  of 
inqoisition,  in  a  case  of  suicide,  to  nse  the  general  rule,  which  in  such  cases 
the  word  **  murder."  And  he  adds :  required  the  oflbnce  to  be  described  in 
"  This  is  not  like  the  case  of  killing  the  terms  of  the  statute  creating  i^ 
another  perton,  where  there  are  different  making  it  more  penal,  or  taking  away 
degrees^  subject  to  different  punishments,  any  benefit  from  it.  ...  In  this  State, 
or  perhaps  not  punishable  at  all,  accord-  we  hare  no  common  law,  <u  tuck,  do- 
ing to  the  circumstances  of  the  case,  riylng  its  force  Arom  immemorial  usage 
There  it  is  necessary,  in  inquisitions  and  adoption.  In  this  respect  the  whole 
or  indictments,  to  express  the  degree  body  of  our  law  deriyes  its  authority, 
of  oflence ;  and,  if  it  be  murder  of  which  in  this  State,  by  force  of  our  statutes ; 
the  party  is  accused,  to  use  the  word  and,  in  this  sense,  all  our  criminal  code 
murdravit,  which  is  held  essentially  nee-  is  created  and  enforced  by  statute.  We 
essary  to  distinguish  it,  in  order  to  oust  therefore  hold,  that,  upon  principle,  an 
the  oflender  of  his  clergy."  1  Saund.  indictment,  charging  with  requisite 
Wms.  ed.  856,  note.  certainty  a  killing  to  have  been  done 
^  Anderson  v.  The  State,  6  Pike,  with  malice  aforethought,  would  be 
444.  In  this  case,  Sebastian,  J.,  after  ralid  as  containing  the  very  terms  of 
mentioning  the  common-law  form  and  our  statute,  in  defining  the  crime  of 
the  reason  of  it,  adds :  "  The  use  of  murder."    p.  462. 

282 


CHAP.  XXXIL]  homicide,  FELONIOUS.  §  551 

ished  as  a  felony  from  the  time  of  the  stroke,  yet,  in  truth  and 
propriety  of  speech  (which  must  be  observed  in  legal  proceed- 
ings), it  is  not  a  felony,  but  only  a  trespass,  till  the  death.  Yet 
if,  in  such  conclusion,  it  had  been  alleged  that  the  defendant  in 
such  manner  feloniously  murdered  the  party  on  the  twentieth 
of  December  aforesaid,  it  had  been  sufficient.  But  it  is  said  to 
be  the  better  way  to  conclude  generally,  that  the  defendant  in 
such  manner  feloniously  murdered  the  party."  ^ 

§  550.  Condndlng  AUagation  as  to  Time  and  Place,  oontinned 
—  'WhetfaMT  this  AUagation  neoeaaaiy  in  MaimlawshteT.  —  Pur- 
suant to  the  recommendation  thus  stated,  it  has  become  almost 
uniyersal,  in  modern  times,  to  omit  the  ayerment  of  time  and 
place  from  this  concluding  part  of  the  indictment.  The  omis- 
sion seems  justifiable  on  the  ground,  that  the  object  of  this 
part  is,  as  already  mentioned,  merely  to  bring  the  allegations 
in  the  other  parts  of  the  indictment  within  the  terms  of  the 
statute ;  while,  if  the  concluding  part  were  otherwise  material, 
plainly  time  and  place  must  be  linked  to  its  averments  as  well 
as  to  the  rest.  And  from  this  proposition  it  seems  to  follow,  as 
matter  of  principle,  that  the  usual  conclusion  in  an  indictment 
for  manslaughter,  —  namely,  *^  and.  so  the  jurors,  &c.,  do  say, 
that  the  said  A,  him  the  said  B,  in  manner  and  by  means 
aforesaid,  feloniously  did  kill  and  slay,"  —  is  not  necessary ; 
.  the  indictment  for  manslaughter  being  wholly  at  the  common 
law,  as  unaffected  by  any  statute,  ancient  or  modem.  Still,  in 
the  absence  of  any  express  adjudications,  the  prudent  pleader 
will  retain  this  form  in  practice. 

§  551.  Murder  by  Shooting ^  Indictment  against  Principals 
of  First  and  Second  Degrees  :  — 

Form,  where  Charge  is  according  to  Outward  Fact  —  We  have 

already  seen  what  are  the  rules  of  pleading,  where  the  princi- 
pal of  the  second  degree,  and  accessories  before  and  after  the 
fact,  are  proceeded  against  in  connection  with  the  principal  of 

1  2  Hawk.  p.  C.  c.  28,  §  88.  And  IdU  and  mnrder;"  is  bad  at  not  dedg- 
Me  Wrote  v,  Wigget,  4  Co.  46  &;  2  nating  the  person  mardered.  The  State 
Inst  818.  An  indictment  which  charges  o.  Pemberton,  80  Misso.  876;  s.  p. 
an  assault  and  stabbing  of  one  H.  D.  Dias  v.  The  State,  7  Blackf.  20.  If  the 
whereof  he  died;  and  concluding,  **  and  conclusion  is,  "and  the  jurors,"  omit- 
so  the  jurors  do  say  that  the  said  C.  tmg  the  word  "so,"  it  is  sufficient. 
H.  P.,  in  manner  and  ibrm  and  by  the  The  State  v,  Moses,  2  Der.  462. 
means  aforesaid,  feloniooslj,  &c.,  did 
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any  white  arsenic,  or  anj  other  poisonous  or  hurtftil  ingredient  mixed  or  mingled 
with  the  said  beer) ;  by  means  whereof  be  the  said  J.  N.  then  and  there  became 
sick  and  greatly  distempered  in  his  body  [mortally  sick  and  distempered  in  his 
body  1  ] ;  and  the  said  J.  N.  of  the  poison  aforesaid,  so  by  him  taken,  drunk,  and 
swallowed  down  as  aforesaid,  and  of  the  sickness  occasioned  thereby,  from  the 
said  third  day  of  August,  in  the  year  last  aforesaid,  until  the  28th  day  of  the 
same  month,  in  the  same  year,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
did  languish,  &c.,  &c.,  €u  inthe  precedent,  ante,  §  641."* 

§  554.  OboenratloziB  on  this  Form  —  No  AMMiult  and  Battery  — 
Intent  to  kiU.  —  It  is  perceived  that  this  indictment  accords 
with  a  form  already  given  for  manslaughter  *  in  not  alleging 
an  assault,  or  a  battery.  It  differs  also  from  the  foregoing 
forms  of  indictment  for.  murder,  in  alleging,  what  they  do  not, 
that  the  defendant  intended  to  kill  the  deceased.  This  partic- 
ular allegation  is  contained  in  almost  all  the  precedents  to  be 
found  in  the  books ;  and  rarely,  in  practice,  an  indictment  for 
this  kind  of  murder  is  drawn  without  it.  Yet,  in  a  Massachu- 
setts case,^  it  was  held  not  to  be  necessary ;  and  the  decision, 
upon  this  point,  is  undoubtedly  sound  in  principle,  and  not 
contrary  to  authority. 

§  555.  Kind  of  Poiaon  —  AUegatlon  and  Proof  to  correspond. — 

Lord  Hale  says :  ^'  If  A  be  indicted  for  poisoning  B,  it  must 
allege  the  kind  of  poison ;  but,  if  he  poisoned  B  with  another 
kind  of  poisoning,  yet  it  maintains  the  indictment,  for  the  kind 
of  dedth  is  the  same."  ^  And  this  corresponds  with  what  we 
have  already  seen  to  be  the  law  in  respect  to  the  allegation  and 
proof  where  the  death  proceeds  from  a  wound.^  But  the  Indi- 
ana court  has  held  that  the  kind  of  poison  need  not  be  stated ; 
of  course,  if  stated,  it  need  not  be  proved.^ 

§556.  What  further  —  Taken  into    Stomach.  —  It  should   in 

some  way  appear  in  the  allegation,  that  the  poison  was  taken 

^  The  pleader  will  do  well  to  suhsti-  of  the  said  mortal  sickness  died,'  is 

tute  these  words  for  the  words  used  by  good,  without  stating  that  he  died  '  of 

Archbold.    See  ante,  §  621.    It  was  so  the  poison  aforesaid.'    Reg.  v,  Sandys, 

done  in  People  t;.  Hastings,  4  Parker  Car.  &  M.  846,  2  Moody^  227." 

C.  C.  256,  26S;  and  Beg.  t;.  Sandys,  2  *  Ante,  §  688. 

Moody,  1S27,  228.  <  Commonwealth  v,  Hersey,  2  AUen, 

a  Archb.  Crim.  PI.  &  Ey.  lOth  Lond.  178. 

ed.  482,  488.    He  adds :  "  An  mdic^  «  2  Hale  P.  C.  185.    And  see  Bex  v. 

ment  which  charges  only  that,  by  means  Pigeonry,  7  Mod.  149. 

of  the  taking  and  swallowing  of  the  ®  Ante,  §  514  et  seq. 

poison,  the  deceased  '  became  mortally  7  Carter  v.  The  State,  2  Ind.  617. 
sick  and  distempered  in  his  body,' '  and 
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into  the  stomach  of  the  deceased ;  though  there  are  probably 
no  particular  words  which  must  necessarily  be  used  for  the 
purpose  of  conveying  this  idea.  In  Minnesota,  where  the  form 
was  in  some  measure  directed  by  the  statutes,  it  was  held 
to  be  sufficient  for  the  indictment  to  charge,  that  the  defendant 
murdered  the  deceased  ''  by  administering  to  him ''  the  poison.^ 
In  Vaux's  Case,  reported  by  Lord  Coke,  "  it  was  resolved  per 
totam  curiam^  that  the  said  indictment  upon  which  Yaux  was 
arraigned  was  insufficient ;  and  principally  because  it  is  not 
expressly  alleged  in  the  indictment  that  the  said  Ridley  received 
and  drank  the  said  poison.  For  the  indictment  is  prced.  Nich. 
[jBtdZey]  Tiesciens  prced.  potum  cum  veneno  fore  intoxicatum^ 
sed  fidem  ad/iibens  diet,  persuasioni  dicti  W.  [  Vaux]  recepit  et 
bibity  per  quod^  &c.  So  that  it  doth  not  appear  what  thing  he 
drank ;  for  these  words,  venenum  prad.j  are  wanting ;  and  the 
subsequent  words,  scilicet  per  quod  prcedict.  If.  immediate  post 
receptionem  veneni  prcedict.y  &c.,  which  words  imply  receipt  of 
poison,  are  not  sufficient  to  maintain  the  indictment,  for  the 
matter  of  the  indictment  ought  to  be  full,  express,  and  certain, 
and  shall  not  be  maintained  by  argument  or  implication, 
because  the  indictment  is  found  by  the  oath  of  laymen." ' 
§  557.  Indictment  for  Murder  by  Starving :  — 
TonsL — The  following  is  a  common  form :  — 

"  That  A.  B.,  late  of,  Ac.,  of  his  malice  aforethought,  contriving  and  intending 
one  R.  T.y  then  being  an  apprentice  to  him  the  Baid  A.  B.,  feloniously  to  starve, 
kill,  and  murder,  on  the  third  day  of  August,  in  the  year,  &c.,  and  on  diyers 
days  and  times  between  that  day  and  the  twenty-eighth  day  of  the  same  month, 
in  the  same  year,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  in  and  upon  the  said  R.  T.,  his  apprentice  as  aforesaid,  in  the  peace  of 
God  and  of  our  said  lord  the  king  then  and  there  being,  feloniously,  wilfully,  and 
of  his  malice  aforethought  did  make  divers  assaults ;  and  that  the  said  A.  B.  on 
the  said  third  day  of  August,  in  the  year  last  aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  him  the  said  R.  T.  in  a  certain  room  in  the  dwelling- 
house  of  him  the  said  A.  B.  there  situate,  feloniously,  wilfdlly,  and  of  his  malice 
aforethought  did  secretly  confine  and  imprison ;  and  that  the  said  A.  B.,  from 

1  Bilansky  v.  The  State,  8  Minn,  in  arrest  of  judgment  in  Rex.  v,  Rmg, 

427, 486.  1  Vent.  28 ;  and,  although  in  that  book 

*  Yaux's  Case,  4  Go.  44  a.  Mr.  Thom-  the  decision  does  not  appear,  yet,  in  8 

as  has  the  following   note :    **  Wlien  Keb.  61,  the  rule  for  arresting  the  judg- 

this  case  was  cited  in  Rex  v,  Aylett,  ment  was  discharged.    MS.  note  of  the 

Mich.  26  Geo.  8,  Mr.  Justice  BuUer  late  H.  Rosanquet,  Esq.,  of  Lincoln's 

said  it  had  been  considerably  shaken  ;  Lm." 
for,  on  his  authority,  amotion  was  made 
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the  said  third  day  of  August,  in  the  year  last  aforesaid,  until  the  twenty-eighth 
day  of  the  same  month,  in  the  same  year,  at  Uie  parish  aforesaid,  in  the  county 
aforesaid,  feloniously,  wilftilly,  and  of  his  malice  aforethought  did  neglect,  omit, 
and  reftise  to  giro  and  administer,  and  to  permit  and  suffer  to  be  giren  and 
administered,  to  him  the  said  R.  T.  sufficient  meat  and  drink  necessary  for  the 
sustenance,  support,  and  maintenance  of  the  body  of  him  the  said  B«  T. ;  by 
means  of  which  said  confinement  and  imprisonment,  and  also  of  such  neglecting 
and  refhsing  to  give  and  administer,  and  to  permit  and  suffer  to  be  giren  and 
administered,  to  the  said  R.  T.  such  meat  and  drink  as  were  sufficient  and 
necessary  for  the  sustenance,  support,  and  maintenance  of  the  body  of  him 
.  the  said  R.  T.,  he  the  said  R.  T.  from  the  said  third  day  of  August,  in  the  year 
aforesaid,  until  the  twenty-eighth  day  of  the  same  month  of  August,  in  the  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did  languish  and  pine, 
and  did  become  mortally  emaciated  and  consumed,  and  sick  in  his  body,  and 
languishing  did  live ;  on  which  said  twenty-eighth  day  of  August,  in  the  year 
aforesaid,  the  said  R.  T.,  at  the  parish  aforesaid,  in  the  county  aforesaid,  of  the 
said  mortal  emaciation,  consumptioD,  and  sickness  of  body,  and  of  such  confine- 
ment and  imprisonment,  and  for  want  of  such  due  and  necessary  meat  and  drink, 
for  the  sustenance,  support,  and  maintenance  of  his  body,  died.  And  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  A.  B.  the  said 
R.  T.,  in  manner  and  form  aforesaid,  feloniously  wilAilly,  and  of  his  malice 
aforethought  did  kill  and  murder;  against  the  peace  of  our  lord  the  king,  his 
crown,  and  dignity."  ^ 

§  558.  What    allege  —  Assault  —  Dntj  —  IkEanied  Woman  — 

Benrant — In  cases  of  this  nature,  where  the  indictment  does 
not  allege,  as  it  need  not  always  do,  a  confinement,  or  even  an 
assault,^  the  allegations  must  show,  in  some  form,  that  the 
defendant  was  under  a  legal  dutj  to  furnish  the  food,  or  the 
shelter,  or  the  clothing,  one  or  all,  as  the  particular  case  may 
be.^  When,  for  illustration,  a  married  woman  was  indicted 
for  the  murder,  by  starvation,  of  her  own  illegitimate  child, 
and  there  was  no  allegation  that  the  husband  had  provided  her 
with  any  food  which  she  neglected  to  give  the  child,  the  learned 
judge  refused  to  sustain  the  indictment.  *^  In  these  cases,''  he 
said,  *^  the  wife  is  in  the  nature  of  the  servant  of  the  husband. 
It  does  not  at  all  turn  upon  her  natural  relation  of  mother. 
To  charge  her,  you  must  show  that  the  husband  supplied  her 

1  Matthews  Crim.  Law,  499 ;  Archb.  technical  completeness  —in  ereiy  one 

Crim.  PI.  &  Ey.  10th  Loud.  ed.  481 ;  8  of  them.    Compare  this  with  thepreoe* 

Chit.  Crim.  Law,  777.  This  form  is  not,  dents  ante,  §  688,  558. 

in  every  particular,  in  the  exact  fbrm  *  See  ante,  §  587,  588. 

of  the  precedent  as  printed  in  any  one  '  Reg.  v.  Edwards,  8  Car.  &  P.  611 ; 

of  the  books  cited;  it  differing  in  ail  Rex  v.  Ridlej,  2  Camp.  660;  Reg.  o. 

these  books,  and  being  slightly  defect-  Crumpton,  Car.  &  M.  597 ;    Reg.  v. 

iye— or,  at  least,  slightly  lacking  in  Pinhom,  1  Cox  C.  C.  70. 
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with  food  to  give  to  the  child,  and  that  she  wilfully  neglected 

to  give  it There  is  no  distinction  between  the  case  of 

an  apprentice  and  that  of  a  bastard  child."  ^ 

§559.  Variance.  —  So,  on  the  trial  of  this  class  of  cases, 
there  must  be  the  requisite  harmony  between  the  allegation 
and  the  proof,  in  order  to  prevent  a  variance.  Thus,  where 
the  allegation  was,  that  the  husband,  who  was  the  defendant, 
^'  did  assault "  his  wife,  and  violently,  feloniously,  and  of  hiB 
malice  aforethought  did  remove  and  force  her  out  of  his 
dwelling-house,  and  her  there  leave,  whereby  she  came  to  her 
death ;  this  was  held  not  to  be  supported  by  proof,  that,  after 
the  beating,  and  after  the  husband  had  gone  to  bed,  she  volun- 
tarily left  his  house  and  unnecessarily  remained  out  in  the 
open  air.^ 

§  560.  Summary  of  Doctrines :  — 

Object  of  these  FrecedentB  —  Act  and  Intent  —  Murder  and 
Manelanghter  —  Statutory  Terms.  —  It  is  not  proposed  that  this 

work  shall  answer  instead  of  a  book  of  precedents.  The  lead- 
ing object  to  be  accomplished  here,  by  giving  precedents,  is  to 
present  to  the  reader  such  illustrations  as  shall  enable  the 
writer  to  impress  more  distinctly  upon  his  mind  the  principles 
and  practical  rules  which  control  the  procedure  in  this  depart- 
ment of  our  law.  The  leading  idea,  in  the  present  connection, 
is  the  following :  The  indictment  for  a  felonious  homicide,  the 
same  as  for  every  other  offence,  must  set  out  two  things ;  first, 
the  criminal  intent ;  secondly,  the  criminal  act.  The  intent,  in 
manslaughter,  is  sufficiently  alleged  by  the  word  "  feloniously," 
or  by  the  two  words, "  feloniously  and  wilfully,"  as  already 
explained.^  In  murder,  to  these  words  must  be  added  ^^  of  his 
malice  aforethought,"  as  explained  also ;  ^  and,  in  order  to 
make  the  allegation  complete  upon  the  old  statutes  on  which 
the  distinction  between  murder  and  manslaughter  rests,  the 
word  '*  murder  "  must,  furthermore,  be  added,^  though  this 
does  not  strictly  pertain  to  the  intent. 

§  561.  How  the  Act  to  be  aUeged  —  Forms  Multitadinous  — 

1  Bex  V.  Saunders,  7  Car.  &  P.  277,  >  Ante,  §  M2,  548. 

279,  before  Alderson,  B.  *  Ante,  §  544-647, 

s  The  State  v.  Preslar,  8  Jones,  N.  «  Ante,  §  548. 

C.  421.   . 
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Another  Intent  —  As  to  the  act,  it  must  be  alleged  aceording  to 
the  ever-varying  facts  of  cases.  There  is  no  one  form,  there  is 
no  royal  road,  in  this  matter.  And,  in  setting  out  the  act,  it 
has  become  customary  in  some  cases  to  aver  some  specific 
intent  in  addition  to  the  intents  mentioned  in  the  last  section. 
For  illustration,  none  of  the  necessary  intents  mentioned  in 
the  last  section  involves  the  idea  of  an  actual  purpose  to  take 
life  as  existing  in  the  mind  of  the  perpetrator  of  the  crime ; 
for  it  is  not  essential  to  the  crime,  either  of  murder  or  man- 
slaughter, that  the  guilty  person  should  have  intended  by  his 
act  to  kill.^  But  in  setting  out  the  act,  it  has  become  cus- 
tomary, in  some  cases,  as  we  have  seen,^  to  allege  the  specific 
intent  to  take  life.  And  this  is  but  an  illustration  of  the  great 
fact,  that  the  form  of  the  indictment  for  a  felonious  homicide 
is,  except  as  to  the  particular  matter  which  concerns  the  intent, 
almost  as  multitudinous  as  are  human  actions  themselves. 

m.  The  Form  of  the  Indictmeni  for  Murder  of  the  First 
Degree,  as  distinguished  from  Murder  of  the  Second  Degree, 
under  our  Statutes. 

§562.  Concerning    the    Parent    Statute — Pennsylvania.  —  In 

the  work  on  the  Criminal  Law,  the  statutes  relating  to  this 
subject,  with  their  interpretations,  will,  as  far  as  their  presenta- 
tion is  necessary,  appear ;  ^  except  as  to  the  provisions  which 
concern  the  procedure.  Let  us  here,  however,  repeat  the  parent 
statute,  being  the  Pennsylvania  one  of  1794.  It  is,  with  the 
exception  of  the  part  which  relates  to  the  procedure,  as  follows : 
"  Whereas  the  several  offences,  which  are  included  under 
the  general  denomination  of  murder,  difier  so  greatly  from 
each  other  in  the  degree  of  their  atrociousness  that  it  is  unjust 
to  involve  them  in  the  same  punishment,  &c.,  all  murder, 
which  shall  be  perpetrated  by  means  of  poison,  or  lying  in 
wait,  or  by  any  other  kind  of  wilful,  deliberate,  and  premedi- 
tated killing ;  or  which  shall  be  committed  in  the  perpetration 
or  attempt  to  perpetrate  any  arson,  rape,  robbery,  or  burglary, 
shall  be  deemed  murder  of  the  first  degree ;  and  all  other 

1  Crim.  Law,  H.  §  702.  742,  748-  »  Ante,  §  568,  664,  667. 

760.  »  Crim.  Law,  U.  §  746-761. 
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kinds  of  murder  shall  be    deemed    murder   in    the  second 
degree." 

§  563.  Continued  —  Effect  of  the  FlrBt  Part  of  the  Statute  on 
the  Fonn  of  the  Indictment — Here  is  a  Statute  dividing  mur- 
der into  two  degrees,  precisely  as  felonious  homicide  was,  by 
Stat.  23  Hen.  8,  c.  1,  §  3,  divided  into  the  two  degrees  which 
were  afterward  termed  murder  and  manslaughter.  And  if  any 
one  wishes  to  see  how  the  procedure  should  be,  particularly  as 
concerns  the  form  of  the  indictment,  if  the  statute  ended  here, 
he  has  only  to  reperuse  the  discussions  under  our  last  sub-title 
for  a  complete  judicial  exposition  of  the  subject.  Indeed, 
every  authority  to  show  that  the  statutory  words  indicating 
murder  must  be  found  in  the  indictment  for  murder,  or  there 
can  be  a  conviction  only  for  manslaughter,  would  be  equally  an 
authority  for  the  proposition  that  there  could  be  no  conviction 
for  murder  of  the  first  degree  except  where  the  indictment 
contained  those  words  of  the  statute  which  indicate  the  first 
degree.  Moreover,  the  fundamental  principle  of  the  law  of 
criminal  pleading,  already  considered,^  that  1;^e  indictment 
must  allege  whatever  is  in  law  essential  to  the  punishment 
sought  to  be  inflicted,  would  settle  the  question  in  the  same 
way ;  for,  according  to  this  statute,  which  provides  the  punish- 
ment of  death  for  murder  in  the  first  degree,  and  imprisonment 
for  murder  in  the  second  degree,  the  death  penalty  cannot  be 
inflicted  unless  the  killing  was  by  "  poison,"  or  "  lying  in  wait," 
or  was  some  other  ^^  wilful,  deliberate,  and  premeditated  kill- 
ing," or  occurred  in  perpetrating  or  attempting  to  commit 
"  arson,  rape,  robbery,  or  burglary."  Therefore  the  existence 
of  some  one  of  these  enumerated  elements  was  essential  to  the 
punishment  sought ;  and,  unless  the  needful  element  was  set 
out  in  the  allegation,  the  consequent  punishment  could  not  be 
adjudged  by  the  court. 

§  564.  The  Procedure  Part  of  the  Statute.  —  But  the  statute 
did  not  so  end.  It  continued,  in  the  same  section,  to  provide 
as  follows :  '^  And  the  jury,  before  whom  any  person  indicted 
for  murder  shall  be  tried,  shall,  if  they  find  such  person  guilty 
thereof,  ascertain,  in  their  verdict,  whether  it  be  murder  of  the 
first  or  second  degree  ;  but,  if  such  person  shall  be  convicted 

I  Vol.  L  §  77  et  seq. 
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by  confession,  the  court  shall  proceed,  by  examination  of  wit- 
nesses, to  determine  the  degree  of  the  crime,  and  to  give  sen- 
tence accordingly."  ^ 

§  565.  Continued  —  Other  States  —  Tennessee.  —  Most  of  the 

statutes  are,  as  respects  the  procedure,  in  substantially  the 
same  terms  with  this  Pennsylvania  one.  In  Tennessee,  how- 
ever, and  in  some  of  the  other  States,  it  is  provided,  that,  if 
the  defendant  confesses  the  charge,  the  court,  instead  of  itself 
hearing  the  evidence  and  passing  on  the  question  of  fact, 
^^  shall,"  in  the  language  of  the  Tennessee  act,  '^  proceed  by 
the  impanelling  of  a  jury,  and  examination  of  testimony,  to 
find  and  determine  the  degree  of  the  crime,  and  to  give  sen- 
tence accordingly."  ^  The  Tennessee  statute  contains  also  an 
express  provision  that  the  common-law  forms  of  the  indictment 
shall  be  sufficient.^ 

§  566.     As    to    XSacceptional    Provisions    relating    to    Proced- 
ure —  Construction    of    these    Provisions.  —  It    is    never    well 

for  legislation  to  make  exceptional  provisions  respecting  the 
procedure  in  particular  cases ;  still,  as  legislators  will  some- 
times do  such  things,  the  courts  must  deal  with  them  as  best 
they  can.  And  the  more  common  course  of  decision  in  our 
tribunals  has  been,  that,  if  the  indictment  is  drawn  after  any 
form  which  would  be  good  at  the  common  law,  as  an  indict- 
ment for  a  common-law  murder,  the  jury  may,  by  force  of  the 
above  statutory  provisions  regulating  the  procedure,  take  into 
their  consideration  evidence  of  those  facts  not  alleged,  which, 
added  to  the  facts  alleged,  constitute  murder  in  the  first 
degree  as  distinguished  from  murder  in  the  second  degree.  In 
other  words,  the  indictment  need  not  set  out  the  aggravating 
circumstances  which  swell  the  crime  to  murder  in  the  first 
degree,  as  the  indictment  for  the  first  degree  of  felonious  homi- 
cide called  murder  is  required  to  do  with  respect  to  those 
which  thus  swell  the  ofience  from  the  second  degree  called 
manslaughter  to  murder.  This  comes,  as  just  said,  from  those 
statutory  provisions  which  regulate  the  procedure.* 

^  Pa.  Stat.  April  22, 1794,  §  2.  be  useful  to  review,  in  this  note,  some 

<  Tenn.  Stat,  of  1S29,  §  8.  of  the  decisions  in  the  order  of  States, 

3  Hines  v.  The  State,  8  Humph.  597.  as  follows  :  — - 

4  In  order  that  these  propositions  of  Pennsylvania.    In   this   State,  there 
the  text  may  be  distinctly  seen,  it  will  came  before  the  court,  in  1818,  an  in- 
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§  567.  As  to  the  Iffinater  PoiatB  — Pxinoiples —  Course  of  tfais 

Diaciifleion. —  Those  who  are  seeking  for  minute  points,  relating 

dictment  to  which  several  objections  common-law  form,  in  which  an  assault 
were  taken  ;  and,  among  others,  was  with  a  stone  and  a  wounding  are 
the  objection  that  it  did  not  conclude  charged  as  baring  been  done  feloni- 
as  against  the  form  of  the  statute.  We  ously  and  of  maKce  aforethought,  and 
hare  seen  (ante,  §  499  and  note),  that,  the  deceased  died  of  the  wound,  and  so 
had  the  indictment  been  for  a  felonious  on.  White  v.  Commonwealth,  6  Binn. 
homicide  of  the  first  degree,  as  defined  179,  182,  188.  In  a  still  later  case, 
by  Stat.  28  Hen.  8,  c.  1^  §  8,  it  need  Rogers,  J.  stated  the  doctrine  as  fol- 
not  hare  contained  this  conclusion ;  lows :  "  It  is  objected  to  the  charge, 
therefore,  though  the  question  might  that  the  prosecution  established  the 
have  been  open  to  some  doubt,  the  court,  degree  of  the  ofibnce  bj  adducing  evi- 
on  the  whole,  did  well  in  deciding,  as  it  dence  to  prove  that  the  crime  was  com- 
did,  that  this  conclusion  was  unneces-  mitted  in  the  perpetration  of  a  burglary, 
sary.  The  following  is  the  language  of  without  averring  that  fact  in  the  indict- 
Tilghman,  C.  J.  upon  this  point  and  ment.  This  point  was  made  at  the 
the  one  more  immediately  connected  trial,  and  the  court  instructed  the  jury 
with  the  text :  "  Where  the  statute  only  that,  in  cases  of  homicide  committed 
inflicts  a  penalty  upon  that  which  was  in  the  i>erpetration  of  certain  offences, 
an  oflfence  before,  it  need  not  be  laid  namely,  arson,  ri^,  robbery,  burglary, 
to  be  against  the  form  of  the  statute,  all  idea  of  intention  was  excluded.  The 
because  in  truth  the  ofience  does  not  act  in  which  the  malefactor  was  en- 
violate  the  statute.  .  .  .  Now,  this  act  gaged  was  of  such  a  nature,  so  deep  a 
does  not  define  the  crime  of  murder,  crime,  involving  such  turpitude  of  mind, 
bat  refers  to  it  as  a  known  otknce;  and  protection  against  which  was  so 
nor,  so  fiu:  as  concerns  murder  in  the  necessary  to  the  peace  and  welfare  of 
fiiBt  degree,  does  it  alter  the  punish-  all  good  citizens,  that  our  legislature 
ment,  which  was  always  death.  AU  considered  the  intention  as  of  no  conse- 
that  it  does,  is  to  define  the  different  quence,  and  accordingly  decreed  death 
kinds  of  murder,  which  shall  be  ranked  to  be  the  penalty  of  such  ofiences.  But 
in  different  classes,  and  be  sulgect  to  the  law  has  introduced  no  change  in  the 
different  punishments.  It  has  not  been  form  of  the  indictment ;  no  new  ofience 
the  practice,  since  the  passing  of  this  was  created ;  it  was  only  dividing  the 
law,  to  alter  the  form  of  indictments  common-law  offences,  and  reducing  the 
for  murder  in  any  respect;  and  it  plainly  punishment  for  one  modification  of 
appears,  by  the  act  itself,  that  it  was  not  the  offence.  From  the  passage  of  the 
supposed  any  alteration  would  be  made,  act  of  Assembly,  a  contemporaneous 
It  seems  taken  for  granted,  that  it  would  construction  and  practice  has  pre- 
not  always  appear  on  the  fiioe  of  the  vailed  ;  and  it  is  not  required  of  the 
indictment  of  what  degree  the  murder  Commonwealth  to  state  in  the  indict- 
was,  because  the  junf  are  to  ascertain  the  ment  the  grade  of  the  ofience,  whether 
degree,  by  their  verdict ;  or,  in  case  of  it  was  committed  in  the  commission  or 
ooniession,  the  court  are  to  ascertain  it,  attempt  to  perpetrate  the  ofiences  enu- 
by  examination  of  witnesses.  But  if  the  merated  in  the  act  of  Assembly.  It  is 
indictments  were  so  drawn  as  plainly  to  for  the  jury  to  decide  the  degree  of 
show  that  the  murder  was  of  the  first  murder  by  theur  verdict,  from  the  evi- 
or  second  degree,  all  that  the  jury  need  dence  laid  before  them  ;  and,  if  the 
do,  would  be  to  find  the  prisoner  yiii7<y  in  homicide  took  place  in  the  commission 
manner  and  form  as  he  stands  indicted."  or  attempt  to  perpetrate  any  of  the  four 
Therefore  a  conviction  for  murder  in  oflfences  enumerated  above,  it  is  their 
the  first  degree  was  sustained,  though  duty  to  return  a  verdict  of  murder  in 
the  indictment  was  in  that  particular  the  first  degree;  and  the  same  if  they 
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to  the  form  of  the  indictment  and  to  the  verdict,  will  consult 
the  extended  note  attached  to  the  last  section.    It  will  be  well, 

find  it  was  a  wilfiil,  deliberate  killing."  626,    and    Commonwealth   v.    Miller, 
Commonwealth  v.  Flanagan,  7  Watts  Lewis  Crim.  Law,  898, 401,  show,  that, 
&  S.  416,   418.     In  these  cases,  the  where  the  indictment  charges  the  mar- 
reader  is  to  bear  in  mind,  the  court  held,  der  to  have  been  perpetrated  *  by  means 
that,  by  force  of  the  part  of  the  statute  of  poison,'  or  *  by  lying  in   wait,'  a 
which  regulates  the  procedure,  the  jury  verdict  of  *  guilty  in  manner  and  form 
might  find  a  verdict  of  murder  in  the  as  the  prisoner  stands  indicted,'  does 
first  degree,  on  proof  of  the  aggravating  '  ascertain  '  the  murder  to  be  of  the 
facts  mentioned  in  the  statute,  when  first  degree.    The  reason  of  tills  is,  that 
those  facts  were  not  charged  in  the  in-  the  indictment  is  thus  referred  to  as 
dictment.  The  jury  must  then,  to  make  forming  a  part  of  the  verdict,  and  the 
the  verdict  good,  follow  the  words  of  the  latter  thus  *  ascertains '  the  facts,  which, 
statute  and  specify  the  degree.    Now,  in  judgment  of  law,  amount  to  murder 
if  the  reader  will  look  back  over  the  of  the  first  degree.    On  the  same  prin- 
discussions  of  this  chapter,  he  will  see,  ciple  it  may  be  conceded,  for  the  por- 
that,  when  the  indictment  pursues  the  poses  of  the  present  case,  that,  if  the 
usual  common-law  form,  it  sometimes  indictment  had  charged  the  murder  to 
sets  out  such  facts  as  constitute  murder  have  been  committed  wilfully,  deliber- 
in  the  first  degree,  while  in  other  cases  ately,  and  premeditatedly,  or  in  perpe- 
and  more  frequently  it  does  not.  Thus,  trating   or   attempting    to   perpetrate 
the  usual  common-law  indictment  for  either  of  the  other  enumerated  felonies, 
poisoning  (ante,  §  668)  charges  facts  a  similar  verdict  would  also  sufiiciently 
which  constitute  murder   in  the  first  '  ascertain '  the  murder  to  be  of  the  first 
degree.    If,  therefore,  on  such  an  in-  degree.    But  the  indictment  under  con- 
dictment,  the  jury  bring  in  a  verdict  of  sideration  is  totally  destitute  of  either 
"  guilty  in  manner  and  form  as  stated  of  these  averments.    It  merely  charges 
in  the  indictment,"  the  court  may  pass  that  the  murder  was  committed  '  feloni- 
sentence  as  for  murder  in  the  first  de-  ously,  wilfully,  and  of  malice  afore- 
gree ;  because  the  facts  charged  in  the  thought.'    This  is  the  usual  and  proper 
indictment   constitute   this   degree  of  description  of  the  crime  at  common 
murder.      Commonwealth    v.    Miller,  law,  and  the  language  applies  as  well  to 
Lewis  Crim.  Law,  898 ;  Commonwealth  the  second  as  to  the  first  degree.     It 
V.  Earle,  1  Whart.  626.    If,  on  the  other  does  not  necessarily  import  an  intention 
hand,  the  indictment  is  in  one  of  the  to  kill.    It  is  applied,  by  construction 
common-law  forms  which  set  out  such  of  law,  to  murder  committed  without 
facts  only  as  constitute  murder  in  the  such  intention.    If  death  had  ensued  in 
second  degree,  —  as,  if  it  alleges  that  the  perpetration  of  any  felony  not  enu- 
the  defendant  feloniously,  wilfully,  and  merated  in  the  section,  or  in  an  attempt 
of  malice  aforethought  cast  a  certain  to  procure  abortion,  or  been  caused  by 
person  into  a  dam,  &c.,  and  held  her  in  purposely  letting  loose  a  beast  known 
and  under  the  water,  whereby  she  was  to  be  accustomed  to  destroy  human  life, 
drowned,  —  a  verdict  of"  guilty  in  man-  or  when  the  mind  of  the  pdsoner  from 
ner  and  form  as  indicted  "  is  a  verdict  intoxication  or  otherteausc  was  deprived 
of  murder  in  the  second  degree,  and  of  the  power  to  form  a  design  with  de- 
not  in  the  first  degree  ;  because,  in  this  liberation  and  premeditation,  —  the  of- 
case,  the  verdict  does  not  go  beyond  the  fence  would  be  stripped  of  the  malig- 
allegation.     It  only  finds  what  the  in-  nant  feature  required  by  the  statute  to 
dictment  charges.     Said  Lewis,  C.  J.  in  place  it  on  the  list  of  capital  crimes, 
pronouncing  the  opinion  of  the  court  But  in  all  these  cases,  although  the 
sustaining  the  latter  point :'"  The  cases  prisoner  had  no  intention  to  kill,  he  is 
oftheCommonwealthv.Earle,!  Whart.  deemed  guilty  of  killing  'feloniously, 
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however,  to  consider  here,  in  the  text,  some  of  the  various 
intimations  which  have  been  judicially  made,  from  time  to 

wilfUly,  and  of  malice  aforethought.'    state  the  degree.    Lane  v.  Common- 
....  An   unlawful    killing  maj  be    wealth,  9  Smith,  Fa.  871. 
presumed  murder,  but  it  will  not  be        Tennessee.  The  decisions  in  this  State 
presumed  murder  of  the  first  degree,    precisely  accord  with  those  mentioned 
The  burden  of  proving  it  so  lies  on  the    in  Pennsylvania,  with  this  one  excep- 

Commonwealth We  have  said    tion,  that,  in  Tennessee,  if  there  is  a 

that  murder  by  drowning  is  not  neces-    general  verdict  of  "  guilty  in  manner 
sarily  murder  of  the  first  degree.    It  is    and  form,"  &c.,  this  will  be  held  to  be 
not  placed  by  the  statute  in  the  cate-    a  defective  verdict,  upon  which  no  judg- 
gory  with  miuder  *  by  means  of  poison,'    ment  can  be  entered ;  because  the  pro- 
or  '  by  lying  in  wait,'  and  the  courts    ceeding,  as  to  this  point,  is  statutory, 
have  no  right  to  place  it  there.    It  is    and  nothing  is  admissible  which  does 
true,  the  indictment  charges  the  pris-    not  fully  comply  with  the  statute.   Mc- 
oner  with  throwing  the  deceased  into  a    Pherson  v.  The  State,  9  Yerg.  279. 
dam,  and  holding  her  under  the  water    Even  if  the  words  "  in  the  first  degree  " 
until  she  was  suffocated ;  but  this  may    are  inserted  in  the  indictment,  still  the 
have  been  done  in  the  pursuit  of  some    omission  of  the  verdict  to  mention  the 
unlawM  object,  without  an  intention    degree  cannot  be  aided  by  a  reference 
to  take  her  life.    It  may  have  been    to  the  indictment.   The  verdict  itself,  as 
done  in  mischievous  and  cruel  sport;    framed  by  thejury,  must  cover  the  statu- 
or  it  may  have  been  done  for  the  pur-    tory  direction.     Kirby  v.  The  State, 
pose  of  procuring  abortion.    For  aught    7  Yerg.  269.    Yet,  if  the  finding  of  the 
we  know,  the  evidence  given  on  the    jury  thus  accords  with  the  statutory 
trial  might  have  ftilly  justified  the  jury    form,  the   proceeding   is    good,  even 
in  deciding  that  the  crime  was  murder    though  the  indictment  does  not  contain 
of  the  first  degree.    But  as  they  have    the  aggravating  matter  which  consti- 
not  done  so,  the  court  cannot  look  into    tutes  murder  in  the  first  degree,  but  is 
the  evidence  for  the  purpose  of  ascer-    in   one   of  those   common-law    forms 
taining  the  character  of  the  offence,    which  cover  murder  only  in  the  second 
This  would  be  an  infringement  of  the    degree.      See  and  compare  Hines  v. 
right  of  trial  by  jury.  They  have  found    The  State,  8  Humph.  697 ;  Mitchell  v, 
the  prisoner '  ifuilty  in  manner  and  form    The  State,  6  Yerg.  840 ;  Mitchell  v.  The 
as  he  stands  indicted,'  without  other-    State,  8  Yerg.  614.     The  last  is  the 
wise  '  ascertaining '  the  degree.    They    same  case,  coming  a  second  time  before 
have  thus  made  the  indictment  a  part    the  court,  as  the  one  next  before  cited, 
of  their  verdict,  and  we  are  to  consider    There  is,  in  all  these  cases,  some  ap- 
the  case  as  if  they  had  found  a  special    parent  conftision  in  the  minds  of  the 
verdict,  stating  the  facts  precisely  as    judges    respecting    the  principles   in- 
they  are  set  forth  in  the  indictment,    volved;  but  the  statement  which  I  have 
We  have  seen,  that  the  language  of  the    made,  as  to  the  result,  and  the  real 
indictment  applies  as  appropriately  to    reason  on  which  the  result  rests,  is,  it 
the  second  .as  to  the  first  degree.    If    will  appear  on  examination,  just.    Said 
there  was  nothing  else  to  restrain  us    Green,   J.  in  6  Yerg. :    The   statute 
from  interpreting  it  to  mean  murder  of    "  provides,  that,  if  a  person  indicted  for 
the  first  degree,  the  rule  of  mitiori  sensu    murder  shall  confess  his  guilt,  the  court 
would  require  us  to  adopt  the  milder    shall  proceed  by  impanelling  a  jury, 
construction."     Johnson  v.  Common-    and  the  examination  of  witnesses,  to 
wealth,  12  Harris,  Pa.  886,  889,  890.    find  and  determine  the  degree  of  the 
See,  also,  Rhodes  v.  Commonwealth,    crime.    Now,  if  the  indictment  were  to 
12  Wright,  Pa.  896.  The  verdict  must    charge  the  offence  to  be  murder  in  the 
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time,  concerning  the  principles  upon  which  this  matter  rests. 
And,  in  doing  so,  we  shall  be  obliged  to  recur  to  those  simple 

first  degree,  in  the  words  of  the  first  other  words,  the  rerdict  of  the  jury  is 

clause  of  this  section,  as  the  prisoner's  to  extend  beyond  the  allegations  of  the 

counsel  contend  it  ought,  and  if  the  indictment,  whenever  the  jury  deem 

party  indicted  were  to  confess  his  guilt,  such  a  verdict  justified  by  the  fiusts. 
what  would  there  be  for  a  jury  to  find,        Virginia.     In  Virginia,  on  statutes 

and  why  should  one  be  impanelled?  like  those  of  Pennsylvania  and  Ten- 

The  indictment  [in  the  case  supposed]  nessee,  the  same  doctrine  is  held  with 

charges  him,  with  accuracy  and  pre-  respect  to  the  form  of  the  indictment, 

cision,  with  being  guilty  of  murder  in  The  facts  which  aggravate  the  killing 

the   first  degree,  and  he  admits    the  to  the  higher  degree  need  not  be  set  out 

charge.    Would  you  summon  a  jury  t5  Commonwealth  v.  Miller,  1  Va.  Cas. 

find,  by  evidence,  that  his  ofi^ence  was  810,  811 ;  Wicks  v.  Commonwealth,  2 

of  a  lower   grade   than  admitted  by  Va.  Cas.  887 ;  Livingston  v.  Common- 

him?"  p.  848.    Therefore,  according  wealth,  14  Grat.    692,   696.      In  the 

to  the  argument  of  the  learned  judge,  reasoning  of  the  court,  extraordinary 

since  the  legislature  directed  the  jury  oonfiision  appears.    Said  the  judge,  in 

to  find  the  degree  even  in  a  case  where  2  Va.  Cas.  as  above :   "  In  support  of 

the  defendant  confessed  his  guilt  as  set  the  first  error  assigned,  it  is  alleged, 

forth  in  the  indictment,  the  legislature  and  correctly,  that,  if  there  be  two  of- 

must  have  contemplated  cases  in  which  fences  of  the  same  nature,  but  the  one 

the  indictment  would  not  charge  the  inferior  to  the  other  in  atrocity,  and  as 

special  facts  which  constitute  murder  respects  the  punishment  affixed  to  it, 

in  the  first,  as  distinguished  from  mur-  as  murder  and  manslaughter,  and  a 

der  in  the  second,  degree.     In  other  person  be  indicted  for  the  inferior  of- 

words,  it  was  in  the  contemplation  of  fence,  the  jury  cannot,  upon  any  possi- 

the  legislature  that   the  common-law  ble  evidence,  find  him  guilty  of  the 

forms  of  the  indictment  should  be  used,  higher  ofience."  p.  890.    Now,  this  is 

Said  Catron,  C.  J.  in  8  Yerg. :  "  It  is  certainly  true,  as  a  proposition  resting 

asked,  how  is  the  degree  of  the  crime  on  the  common  law.    But  the  learned 

to  be  ascertained,  if  it  is  not  charged  judge  was  considering  the  force  of  a 

in  the  bill  of  indictment  ?    The  crime  statute,  not  what  were  the  common-law 

of  murder,  which  includes  both  degrees  doctrines.    And  what  were  his  conclu- 

[precisely  as  the  crime  of  assault  in-  sions  was  stated  in  the  case  in  14  Grat. 

eludes  battery,  assault  and  battery  with  as  cited  above.    Said  the  learned  judge 

intent  to  kill,  manslaughter,  and  mur-  in  the  latter  case :  "  The  General  Court 

der],  is  charged  in  the  bill  of  indicts  held  unanimously,"  in  the  former  case, 

ment ;  and  the  statute  directs  '  the  jury  "  that  the  true  object  and  effect  of  our 

before  whom  any  person  indicted  for  act  of  1802-8  was,  not  to  create  two  , 

murder  shall  be  tried,  shall,  if  they  find  offences  out  of  the  crime  of  murder, 

such  person  guilty  thereof,*  —  that  is,  but  to  arrange  the  various  kinds  of 

of  'murder,'  —  'ascertain  in  their  ver-  murder  at  the  common  law,  under  the 

diet  whether  it  be  murder  of  the  first  two  denominations  of  murder  in  the 

or  second  degree ;  but,  if  such  person  first  degree,  and  murder  in  the  second 

shall  confess  his  guilt,  the  court  shall  degree;   and  to  annex  to  the  cases  in 

proceed  by  the  impanelling  of  a  jury,  each  denomination  a  punishment  cor- 

and  examination  of  testimony,  to  find  responding  in  severity  to  the  degree  of 

and  determine  the  degree  of  the  crime.'  atrocity  with  which   they   might    be 

It  is  the  verdict  of  the  jury,  then,  and  perpetrated,  and  by  which  they  would 

not  the  indictment,  that  is  to  ascertain  be  marked  as  belonging  to  the  one  or 

the  degree  of  the  crime."  p.  688.     In  the  other  of  said  denominations  of  mnr- 
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elements  whicli  lie  in  the  law  of  the  indictment  almost  as 
axioms  lie  in  the  laws  of  geometrical  demonstration.  Let  ns 
look  at  one  or  two  of  the  elements. 

der."  p.  696.    Now,  onder  the  common-  sons,  J.  "  expressly  requires  the  jury 

law  rules,  as  we  shall  see  by  and  by  in  to  ascertain  (he  degree."    Johnson  r. 

the  text,  every  thing  which  concerns  The  State,  17  Ala.  618.      See,  also, 

the  punishment,  or  its  amount,  must  Noles  v.  The  State,  24  Ala.  672 ;  Noles 

be  alleged  in  the  indictment.     SUU,  v.  The  State,  26  Ala.  81 ;   Harsell  v. 

notwithstanding  this  confUsion  of  state-  The  State,  26  Ala.  62.    There  was  a 

ment,  the  doctrine  to  be  derived  from  statute  in  this  State  as  follows  :  *'  Any 

these  cases  is,  that  the  statute  permits  owner,  overseer,  or  other  person  having 

the  pleader  to  omit  the  facts  which  ele-  the   right  to  correct  any  slave,  who 

Tate  the  killing  above  simple  murder  causes  the  death  of  such  slave  by  cruel 

to  murder  in  the  first  degree ;  and  per-  whipping,  or  beating,  or  by  any  other 

mits  the  jury  to  find  the  first  degree,  on  cruel  or  inhuman  treatment,  or  by  the 

the  evidence  of  those  facts,  when  they  use  of  any  instrument  in  its   nature 

are  not  bud  as  a  part  of  the  charge  in  calculated  to  produce  death,    though 

the  indictment.    The  conflision  a^  re-  without  any  intention  to  kill,  is  guilty 

spects  "  two  oflfences  "  or  **  one  offence  "  of  murder  in  the  second  degree,  and 

will  be  made  matter  of  consideration  in  may  be  guilty  of  murder  in  the  first 

our  text.  degree."   And  Rice,  C.  J.  said :  "  When 

Maryland.    The  act  of  1809,  c.  188,  the  owner,  or  overseer,  or  other  person 

does  not  create  a  new  ofience  in  distin-  having  the  right  to  correct  a  slave, 

guishing  between  murder  of  the  first  causes  his  death  by  such  means  and 

and  second  degrees,  but  merely  estab-  under  such  circumstances  as  to  make 

lishes  a  rule  to  guide  the  courts  in  the  homicide  murder  in  the  first  degree, 

awarding  the  punishment.    Weighorst  the  indictment  ought  to  be  an  indict- 

V,  The  State,  7  Md.  442.    See,  also,  ment  for  murder,  framed  according  to 

Ford  V.  The  Sute,  12  Md.  514.  the  common  Uw  or  the  Code.    If  the 

Alabama.  In  this  State,  under  a  indictment  is  framed  under  §  8296  of 
statute  like  the  one  in  Tennessee,  the  the  Code,  there  cannot  be  a  conviction 
court  holds,  as  does  the  Tennessee  under  it  for  murder  in  the  first  degree ; 
court,  that,  if  the  jury  omit  to  find  the  for  that  section  prescribes  the  constitu- 
degree  in  their  verdict,  the  verdict  is  ents  of  the  ofience  specifically  provided 
null.  Said  Dargan,  C.  J. :  **  The  stat-  for  in  it,  and  declares  that  particular 
ute  peremptorily  requires  that  the  de-  offence  to  be  murder  in  the  second  de- 
gree be  ascertained  by  the  verdict  of  gree.  When  the  indictment-  is  framed 
the  jury  ;  and,  if  this  be  not  done,  the  in  reference  to  that  section,  the  defend- 
oourt  has  no  power  to  render  judgment  ant  cannot  be  convicted  under  it  for  a 
at  aU."  Therefore,  when  the  court  be-  higher  offbnoe  than  murder  in  the 
low  had  rendered  judgment  as  for  mur-  second  degree,  although  he  may  be 
der  in  the  second  degree,  where  the  in-  guilty  of  murder  in  the  first  degree, 
dictment  was  in  one  of  those  particular  and  although  he  might  have  been  con- 
oomnion-law  forms  which  charge  the  victed  of  that  ofiTence  under  an  indict- 
murder  only  in  this  degree,  and  the  ment  for  murder  framed  according  to 
verdict  was  a  general  one  of  guilty,  the  the  common  law  or  the  Code."  Ex 
judgment  was  reversed.  Cobia  v.  The  parte  Howard,  80  Ala.  48,  44.  And 
Sute,  16  Ala.  781,  788.  And  the  cor-  see  The  State  v.  Flanigin,  6  Ala.  477 ; 
responding  doctrine  prevails  where  the  The  State  v.  Jones,  6  Ala.  666. 
indictment  is  in  one  of  those  other  Missouri.  In  Missouri,  also,  it  is 
common-law  forms  in  which  the  alle-  held  to  be  necessary, —  and,  it  appears, 
gations  show  the  murder  to  be  in  the  necessary  in  all  circumstances,  — -  for 
flnt  degree.    "  The  stotute,''  said  Fkr-  the  verdict  to  spediy  the  degree,  else 
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§  568                     SPECIFIC  ISSUES  AND  OFFENCES.                 [BOOK  XI. 
§  568.  Crime  to  be  folly  charged — Offence  measured  by  FnniBh- 

ment  —  A  leading  element  is,  that,  according  to  the  common 

it  will  be  an  imperfect  finding.  Said  der  in  the  second  degree,  in  manner  and 
Scott,  J. :  "  Tiie  statute  is  imperatiye,  form  as  charged/'  &c.  And  it  was  held, 
that,  upon  the  trial  of  my  indictment  that  a  conviction  of  murder  in  the  sec- 
for  any  offence,  where,  bj  law,  there  ond  degree  necessarily  acquits  of  mur- 
may  be  conyiction  of  different  degrees  der  in  the  first  degree.  The  State  v. 
of  such  offence,  the  jury,  if  they  con-  Ball,  27  Misso.  824.  Defendants,  tried 
yict  the  defendant,  shall  specify  in  their  for  murder  in  the  first  degree,  are  prej- 
verdict  of  what  degree  of  the  offence  udiced  by  instructions  to  the  jury  in- 
they  find  the  defendant  guilty."  The  ducing  them  to  convict  of  murder' in 
State  V.  Upton,  20  Misso.  897,  400.  the  second  degree,  and  are  entitled  to  a 
This,  as  the  above  quotation  implies,  new  trial,  where  the  case  is  not  one  for 
appears  to  be  the  universal  doctrine,  instructions  on  the  law  concerning  mur- 
applying,  not  merely  in  this  class  of  der  in  the  second  degree.  The  State  v. 
cases,  but  in  all  cases  where  the  indict-  Phillips,  24  Misso.  475. 
ment  embraces  several  crimes  included  Michigan.  It  appears  to  be  the  doc- 
withiu  one  another.  This  comes  from  trine,  of  the  Michigan  courts,  that, 
the  terms  of  a  statute.  Where  the  under  the  statutes,  the  jury  may  find 
indictment  for  murder  alleged,  that  the  a  verdict  for  murder  in  a  degree  not 
defendant  "  feloniously,  wilfully,  delib-  charged  in  the  indictment,  provided 
erately,  and  premeditatedly,  and  of  his  the  indictment  sets  out  any  sort  of 
malice  aforethought,"  did  so  and  so,  common-law  murder  in  a  manner  sof- 
charging  fully  the  homicide  as  murder  ficient  at  the  common  law.  See  People 
in  the  first  degree,  a  general  verdict  v.  Doe,  1  Mich.  461 ;  People  v.  Potter, 
of  "  guilty  in  manner  and  form  as  6  Mich.  1.  Also,  a  general  verdict  of 
charged  "  was  held  to  be  insufOicient.  guilty  is  erroneous.  "  The  statute  is 
"  Under  the  indictment,"  said  Napton,  imperative,"  says  the  court,  "  that  the 
J.  "  the  defendant  might  have  been  jury  in  their  verdict,  or  the  court  on 
convicted  of  murder  in  the  second  plea  of  guilty,  shall  determine  the  de- 
degree,  or  of  manslaughter ;  and  the  gree  of  the  crime."  Tully  v.  People, 
court  could  not,  as.  the  verdict  of  the  6  Mich.  273. 

jury  stood,  know  what  judgment  to  Texas.  The  general  course  of  doc- 
render."  McGee  v.  The  State,  8  Misso.  trine,  as  above  stated,  prevails  also  in 
496.  This,  the  reader  is  aware,  is  a  this  State ;  including  the  doctrine  that 
wide  departure  from  the  common-law  the  verdict  is  a  nullity  if  it  does  not  find 
doctrine  and  practice.  Yet  the  same  the  degree.  Slaughter  v.  The  State, 
sort  of  doctrine  prevails  also,  by  force  24  Texas,  410 ;  Cockrum  v.  The  State, 
of  statutes,  in  Mississippi.  Thomas  v.  24  Texas,  894 ;  Wall  v.  The  State,  18 
The  State,  6  How.  Missis.  20,  82.  An  Texas,  682;  Burrell  v.  The  State,  16 
afilrmative  verdict  of  murder  in  the  Texas,  147;  White  v.  The  State,  16 
second  degree  is  responsive  to  an  in-  Texas,  206;  Gehrke  v.  The  State,  18 
dictment  for  murder  in  the  first  degree ;  Texas,  668. 

and,  although  the  judge  may  consider  Iowa,    In  this  State,  also,  the  verdict 

such  a  verdict  to  be  contrary  to  evi-  appears  to  be  deemed  a  nullity  if  it  doee 

dence,  and  although  no  instructions  as  not  specify  the  degree.    The  State  v. 

to  murder  in  the  second  degree  may  Moran,  7  Iowa,  286.     See,  likewise, 

have  been  given,  it  is  nevertheless  his  The  State  t;.  Johnson,  8  Iowa,  626. 

duty  to  receive  such  verdict,  and  order  California.    In  this  State,  the  matter 

it  to  be  recorded.    The  State  v.  Ostran-  is  very  much  regulated  by  statutes,  and 

der,  80  Misso.  18.    On  an  indictment  little  of  general  importance  appears  in 

for  murder  in  the  first  degree,  the  jury  the  decisions.    See  People  v.  Wallace, 

rendered  a  verdict  of  "guilty  of  mur-  9  Cal.  80;  People  v.  Cox,  9  Cal.  82; 
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law,  no  mai^  can  be  convicted  of  an  offence  until  it  is  plainly, 
fully,  and  technically  alleged  against  him,  in  its  entire  extent. 

People  t.  Dolan,  0  Cal.  676 ;  People  v.  the  yerdlct  is  sufficiently  certain.    We 

Lloyd,  9  Cal.  64;    People   r.  Vance,  think  the  manslaughter  of  which   the 

21  Cal.  400 ;  People  v.  Marquis,  16  Cal.  jury  find  the  defendant  guilty  is  that 

88 ;  see  Vol.  I.  §  1004,  note.  covered  by  the  charge  in  the  indict- 

Indiana.    This  is  one  of  ^e  States  ment.      The  issue  which    they  were 

in  which  common-law  crimes  do  not  sworn  to  try  was  upon  that  charge,  the 

prerai].      A    statute   prorides,   that,  evidence  must  have  been  relevant  to 

"  upon  an  indictment  for  murder  in  that  charge,  and  the  instructions  of  the 

the  first  degree,  the  jury  may  find  the  court,  as  well  as   the    arguments  of 

defendant  not  guilty  of  the  crime  in  counsel,  must   have   informed    them, 

the  degree  charged  in  the  indictment,  that,  unless  that  charge  was  proved, 

and  may  find  him  guilty  of  such  mur-  as  to  the  ofience  and  jurisdiction  in 

der  in  the  second  degree ;  or  they  may  which  it  was  prosecuted,  they  could 

find  him  guilty  of  manslaughter."  And  not  find  the  defendant  guilty ;  and,  had 

where  the  verdict  was,  "  We,  tlie  jury,  it  not  been  so  proved,  in  the  opinion  of 

do  say  and  find  that  T.  E.  is  guilty  in  the  court  below,  a  new  trial  would  have 

manner  and  form  as  he  stands  charged  been  granted.    If  this  decision  conflictB 

in  the  indictment,  and  that  he  shall  be  with  the  case  of  Wills  v.  The  State,  4 

imprisoned  in  the  State  prison  and  kept  Blackf.  457,  which  it  probably  does,  we 

at  hard  labor  during  life ; "  this,  it  was  can  only  say  we  are  unwilling  to  foUow 

held,  finds  T.  E.  guilty  of  murder  in  that  case."    Moon  v.  The  State,  8  Ind. 

the  first  degree,  and  is  not  bad  for  un-  438,  489. 

certainty.     Kennedy  v.  The  State,  6  Ohio,  This  •  is  another  of  the  States 

Ind.  485.    In  another  case,  where  the  in  which    there  are   no  common-law 

indictment  was  for  murder  in  the  first  crimes.     And  the  court  discards  tlie 

degree,  the  verdict  was :    "  We,  the  doctrine  that  there  can  be  a  conviction 

jary,  find  the  defendant  guilty  of  man-  of  murder  in  the  first  degree  on  an  in- 

slaughter,  and  sentence  him  to  impris-  dictment  which  sets  forth  nothing  more 

onment  in  the  State  prison  for  three  than  what  constitutes  murder  in  the 

years  at  hard  labor."    And  this  was  second  degree.    In  other  words,  mur- 

faeld  to  be  good,  though  the  words  "  as  der  in  the  first  degree  must  be  charged 

charged  in  the  indictment"  were  not  in  the  indictment,  to  justify  the  jury  in 

added.    And  Perkins,  J.  observed  :  "A  bringing  in  a  verdict  for  this  higher 

general  verdict  of  guilty  as  charged  in  ofience.    Fouts  v.  The  State,  8  Ohio 

the  indictment  would  have  been  bad  in  State,  98 ;    Bobbins  v.  The  State,  8 

this  case  for  uncertainty  ;  because  an  Ohio  State,  181 ;  Loeffiier  t;.  The  State, 

indictment  for  murder  in  the  first  de-  10  Ohio  State,  698 ;  Hagan  v.  The  State, 

gree  is  really  an  indictment  for  one  of  10  Ohio  State,  469.    But  it  is  not  nee- 

three  distinct  crimes,  namely,  murder  essary  to  enter  here  into  the  particu- 

in  the  first,  murder  in  the  second  de-  lars  of  these  decisions, 

gree,  and  manslaughter.    And  upon  a  Other  States.  Possibly  the  reader  may 

general  verdict  of  guilty    the   court  derive  some  advantage  from  consulting 

could  not  know   of  what  ofience  tlie  the  following  decisions :   The  State  v. 

defendant  was  convicted.     [This,  the  Dowd,  19  Conn.  888 ;  People  v.  Enoch, 

reader  observes,  is  a  statutory  rule,  18  Wend.   169;   People  v.   Butler,  8 

contrary  to  the  rule  of  the  common  Parker  C.  C.  877;    Bilansky  v.  The 

law.]    But  in  this  case,  the  jury  desig-  State,  8   Minn.   427 ;    The    State  v. 

nate  the  particular  ofience  of  which  Dumphey,  4  Minn.  438.    Some  a^judi- 

they  find  the  accused  guilty ;  namely,  cations  in  Massachusetts,  and  in  other 

manslaughter,  one  of  the  ofilsnces  cov-  States  of  a  more  recent  date,  will  be 

ered  by  the  indictment;  and  we  think  considered  further  on. 
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And  the  reason  is,  that  the  petit  jury  is  never  an  af  cnser ;  the 
accusation  is  made,  in  the  first  instance,  either  by  the  grand 
jury  or  by  the  individual  x>r  officer  who  tenders  the  criminal 
information.  The  end  to  be  reached,  in  every  instance,  is 
punishment.  And  the  offence  is,  in  contemplation  of  this  end, 
greater  or  less,  according  as  the  punishqient  is  greater  or  less. 
Indeed,  as  we  have  elsewhere  seen,^  crime  and  punishment  are 
inseparable.  If,  then,  there  is  no  crime  without  punishment, 
it  follows  that  each  collection  of  wrongful  act  and  intent  to 
which  the  law  attaches  a  separate  and  particular  punishment 
is  a  separate  and  particular  crime. 

§  569.  That  each  Element  of  Crime  essential  to  the  Punishment 

mnst  be  alleged.  —  And  this  leads  us  to  the  grefiit  and  funda- 
mental principle,  discussed  in  the  early  part  of  the  first  volume,' 
and  often  mentioned  in  our  subsequent  unfoldings  of  the  law 
of  criminal  pleading,'  —  a  principle  pervading  the  entire  law, 
and  knowing  no  exception  whatever,  unless  an  exception  be 
found  in  the  subject  of  tlie  present  discussion,  —  that  wliatever 
affects  tlie  degree  or  kind  of  punishment  to  be  inflicted  for  the 
offence  must  be  specifically  alleged  in  the  indictment  The 
reader,  by  consulting  the  places  referred  to  in  the  notes,  will  • 
see  various  illustrations  of  this  doctrine. 

§  570.  Fundamental  Justice  —  Constitutional  Guaranty.  —  An- 
other proposition  of  an  elementary  nature  is,  that,  if  we  may 
suppose  this  principle  to  be  departed  from,  by  force  of  a  statute, 
the  statute,  pro  tantOy  does  away  with  the  grand  jury  or  the 
accuser  who  brings  the  criminal  information,  as  well  as  com- 
pels the  defendant  to  answer  when  no  charge  is  made.  Every 
such  statute  eats  away  so  much  of  that  pillar  of  our  liberty 
which  consists  in  the  right  of  every  man  to  have  presented  to 
him  an  accusation  before  he  is  called  upon  for  a  defence. 
Indeed,  as  already  in  substance  observed,^  if  a  man  is  charged 
with  acts  to  which  the  law  attaches  merely  the  penalty  of 
imprisonment,  and  then,  with  no  further  charge  made  against 
him,  he  is  hung,  he  is  just  as  much  murdered  as  if  he  were 
hung  without  any  charge  whatever.    And  it  does  not  mend  the 

1  Crim.  Law,  I.  $  6-9.  607,  688-642, 671, 678-686 ;  ante,  §  177, 

3  Vol.  L  §  77  et  teq.  and  variouB  other  {daces. 

*  See,  for  example,  Vol.  L  §  898,  606,       «  Vol.  I.  §  80 
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matter  that  acts  denounced  with  death  have  been  proved  against 
him ;  for,  if  it  did,  there  could  be  no  need  that  in  any  case  an 
accusation  should  precede  the  sentence  of  the  court.  And  the 
principle  thus  brought  to  view  dwells  with  us,  as  we  have  seen/ 
alike  in  natural  reason,  in  the  adjudged  common  law,  and  in 
constitutional  guaranty  both  State  and  national. 

§  571.  Crimes  a£;gravated  to  Otber  Crimes  —  How  allege  Aggra- 
▼atLons —  Reasons. — Growing  out  of  these  elementary  doctrines, 
we  have  others  equally  elementary.  Both  at  the  common  law 
and  by  statutes,  certain  central  acts  are  punished  more  or  less 
heavily,  according  to  their  surroundings  and  circumstances. 
Hence  we  have,  as  a  practical  fact,  nests  of  crimes,  so  to  speak ; 
or,  crimes  included  within  one  another.  Take,  for  illustration, 
an  assault  A  mere  assault,  and  no  more,  is  punished  very 
lightly ;  though,  generally,  the  law  does  not  distinguisli  between 
the  punishment  of  a  mere  assault  and  that  of  a  simple  assault 
and  battery.  Suppose,  then,  there  is  an  assault  followed  by  a 
battery.  These  may  be  set  out  in  the  indictment  in  a  very  few 
words.^  Next,  suppose  the  law  makes  the  offence  more  heavily 
punishable  if  the  assault  and  battery  were  committed  with  a 
dangerous  weapon.  Here,  the  indictment  must  add^  to  the 
allegation  of  the  assault  and  battery,  the  allegation  that  it  was 
done  with  a  dangerous  weapon.^  Thus  we  have  the  case  of  a 
crime  within  a  crime.^  The  indictment  for  an  assault  and 
battery  with  a  dangerous  weapon  is  an  indictment  also  for  a 
simple  assault  and  battery ;  because  it  charges  the  facts  which 
make  up  the  less  offence,  with  the  added  facts  which  swell  the 
transaction  to  the  heavier  offence.  And  the  jury  may  find,  by 
tlieir  verdict,  that  the  prisoner  is  guilty  of  the  whole  charge  ; 
or,  that  he  is  not  guilty  of  the  added  fact,  but  is  guilty  of  the 
rest.^  And  the  reason  why  the  added  fact  must  be  put  into 
the  indictment,  where  the  prosecutor  demands  a  verdict  finding 
it,  is,  that  the  punishment  is  greater  when  the  added  fact  exists 
than  when  it  does  not.  If,  by  the  laws  pf  any  State,  this  added 
fact  is  not  material  to  the  punishment,  it  need  not  be  put  into 
the  indictment. 

>  Vol.  I.  §  79-^.  *  Vol.  I.  §  417  and  accompanying 
*  Ante,  §  56.                                           sections. 

>  And  see  Vol.  I.  §  82 ;  ante,  §  68, 64.       »  Vol.  I.  §  lOOd-1011. 
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§572.  AggravationB  where    Piinlnhnient    disoretionary. —  But, 

suppose  the  added  fact  is  not  material  to  the  punishment,  as 
matter  of  law,  yet  the  law  gives  the  court  a  discretion,  within 
certain  limits,  as  to  the  punishment  it  will  award  for  an  assault 
and  battery.^  In  this  case,  the  pleader  may  sometimes  choose 
to  put  this  added  fact  into  the  indictment,  in  order  to  call  the 
attention  of  the  court  thus  early  to  it.  The  question  is  one  of 
mere  discretion.  If  he  does  not  elect  to  do  this,  or  if  he  does, 
then,  after  conviction,  the  attention  of  the  court  may  be  directed 
to  this  fact,  by  evidence  adduced,  when  the  question  is  presented 
to  the  discretion  of  the  tribunal  whether  the  sentence  shall  be 
more  or  less  severe,  within  the  limits  prescribed  by  tlie  law. 
But  the  judge  cannot  inflict  a  punishment  beyond  what  the  law 
would  permit  for  a  simple  assault,  without  the  weapon.  This  is 
a  distinction  which  the  reader  should  bear  constantly  in  his  mind. 
§  573.  The  DoctTlne  restated.  —  Let  US  repeat :  every  circum- 
stance which  affects  the  punishment,  as  provided  by  law,  must, 
where  the  common-law  rules  prevail,  be  set  out  in  the  indict- 
ment. But  if  the  punishment  is,  within  certain  limits,  made 
by  the  law  to  be  greater  or  less,  as  the  judge  may  think  proper 
to  inflict,  the  indictment  need  not,  unless  the  pleader  chooses, 
set  out  circumstances  of  aggravation.  And  if  the  aggravating 
circumstances  are  set  out,  the  judge  cannot  pronounce  a  heavier 
sentence  than  he  would  be  legally  authorized  to  do  if  the 
aggravating  circumstances  did  not  even  exist. 

§  574.  Why  recur  to  Mementazy  Principles — BffisappreheiiBioiis 

of  Judges. — It  may  seem,  to  some  readers,  useless  to  recur  thus 
carefully  to  principles  so  elementary  as  these.  But  if  they  will 
take  the  books  of  reports  and  read  all  which  is  there  printed 
concerning  the  form  of  the  indictment  for  murder,  where  this 
offence  is  divided  into  what  the  statutes  term  two  degrees,  they 
will  see  how  necessary  it  has  become  that  some  one  should 
interpose  to  correct,  if  possible, ,  errors  which,  should  they 
progress  unchecked,  will  overturn,  not  alone  tiiere  forms  of 
pleading  as  established  by  the  past,  but  the  very  temple  of 
justice  itself.  Let  us  look  at  some  expressions  which  are  to  be 
commonly  met  with  in  the  opinions  of  judges,  relating  to  this 
subject.    They  are  given  here  only  in  substance,  not  in  exact 

1  Vol.  I.  §  86. 
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words.  The  reader  should  remember,  as  he  proceeds,  that  the 
statutes  uuder  consideration  provide  the  punishment  of  death 
for  murder  in  the  first  degree,  and  the  punishment  of  imprison- 
ment for  murder  in  the  second  degree. 

§  575.  "The  Statute  oreatea  no  ne'w  Offence" — "Murder  in  the 
Firat  Degree  and  Murder  in  the  Second  Degree  are  not  two  Offenoea, 

but  one." — These  expressions  are  here  mentioned  only  because 
they  show  a  sort  of  confusion,  in  the  minds  of  those  who  use 
them,  in  connection  with  this  particular  subject.  It  is  not 
always  material  by  what  names  we  call  things,  provided  we  do 
not  suffer  the  names  to  mislead  us,  as  they  sometimes  do. 
We  have  seen,^  that  the  parent  statute,  in  tlie  construction  of 
which  the  departures  from  true  doctrine  of  which  we  are 
speaking  commenced,  gave  no  occasion  for  this  sort  of  language. 
It  spoke  of  "  the  several  offences  which  are  included  under  the 
general  denomination  of  murder,"  and  then  proceeded  to  pro- 
vide two  different  punishments  for  those  offences  where  it  would 
be  ^'  unjust  to  involve  them  in  the  same  punishment."  But  it 
is  contrary  to  the  genius  of  the  law,  and  equally  so  to  the  spirit 
of  true  justice,  to  dwell  on  mere  verbal  criticism  where  indi- 
vidual life  and  liberty  are  at  stake,  and  the  due  and  orderly 
administration  of  public  justice  is  involved  with  them.  The 
law,  like  justice  itself,  looks  at  the  substance  of  things,  and 
does  not  entangle  itself  in  captious  criticism.  And  in  reason 
and  in  law,  wherever  there  are  two  distinct  punishments  for 
so  many  distinct  collections  of  acts,  there  are  two  crimes ;  ^ 
but,  whether  this  is  so  or  not  in  respect  of  names,  it  is  so 
regarding  the  allegations  of  the  indictment,  for  the  indictment 
must  allege  whatever  enters  into  the  punishment.^  The  dictum 
of  a  judge  or  a  thousand  judges,  that  certain  distinct  acts,  to 
which  the  law  attaches  differing  punishments,  constitute,  not 
two  crimes,  but  one,  cannot  change  what  is  inherent  in  funda- 
mental law  and  the  nature,  of  things.  There  is  one  sense  itt 
which  what  are  called  the  two  degrees  of  murder  constitute 
but  one  crime ;  just  as,  at  the  common  law,  manslaugliter  and 
murder,  or  assault  and  murder,  constitute  but  one  ciime.  If 
the  indictment  for  murder  in  the  first  degree  is  properly  drawn, 

1  Ante,  §  662.  •  Vol.  I.  §  77  et  Beq. 

s  Ante,  §  668. 
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it  usually  involves  also  the  charge  of  murder  in  the  secoad 
degree,  of  manslaughter,  of  assault  with  a  dangerous  weapon,  of 
assault  and  battery,  and  of  a  simple  assault.  Tet  it  does  not 
follow,  that,  reversing  the  order  of  things,  there  can  be  a  con- 
viction for  murder  in  the  first  degree  on  a  mere  indictment  for 
assault. 

§  576.  "If  Murder  in  the  First  Degree  and  Murder  in  tlie  Second 
Degree  were  two  Grimee,  like  Murder  and  Manslaughter,  then  this 
Form  of  the  Indictment  could  not  be  employed."  —  Now,  whether 
murder  and  manslaughter  are  to  be  called  two  crimes  or  one 
is  matter  only  of  words,  not  of  ideas.  But  if  the  reader  has 
not  already  in  his  mind  the  thought,  not  to  be  removed  unless 
the  author's  chain  of  discussion  through  the  chapter  thus  far 
should  be  found  unsupported  by  the  books  referred  to,  that, 
whether  we  use  the  words  "  two  crimes,"  or  "  one  crime,"  the 
two  things  thus  mentioned  in  contrast  are  precisely  alike,  and 
not  differing  things,  then  has  the  author  written  in  vain.  In 
other  words,  it  is  a  mere  question  of  fact,  to  be  answered  by 
looking*  into  the  books  of  English  statutory  law,  and  into  the 
other  appropriate  books,  whether  or  not  the  distinction  between 
murder  and  manslaughter  does  rest  upon  statutes,  as  before 
recited  in  this  chapter,  dividing  the  one  old  crime  of  felonious 
homicide  into  what  are  now  called  murder  and  manslaughter, 
just  as  of  late  our  own  statutes  have  divided  murder  into  two 
degrees.  If  a  judge  should  hereafter  be  tempted  to  repeat  the 
language  set  at  the  head  of  this  section,  let  liim  first  satisfy 
himself  whether  what  is  thus  stated  is  fact  or  not.  If  he  finds 
it  to  be  fact,  then  he  will  see  that  it  is  impossible  thus  to 
distinguish  the  two  cases,  and  that  a  bench  of  judges  has 
precisely  the  same  right,  if  right  it  is,  to  hang  a  man  on  an 
indictment  for  manslaughter,  or  on  an  indictment  for  assault 
and  battery,  or  for  a  simple  assault,  as  on  a  common-law 
indictment  for  murder  drawn  in  a  form  not  to  set  out  the 
aggravations  which  the  statute  has  declared  to  constitute 
murder  in  the  first  degree,  where  only  murder  in  the  first 
degree  is  punishable  by  death. 

§  577.  "  The  Punishment  for  the  Higher  Grade  of  the  Grime  is 
not  changed ;  aU  "which  the  Statute  does,  is  to  provide  the  mUder 
Punishment  of  Imprisonment  for  Murder  in  the  Second  Degree,  aU 
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Murder  having  been  before  punishable  by  Death." — This,  the  most 
plausible  of  all  the  sophisms  which  have  been  gathered  around 
this  subject,  is  the  most  easy  to  be  dissolved.  The  rule,  that 
every  circumstance  which  concerns  the  punishment  shall  be 
stated  in  the  indictment,  has  reference  to  what  is,  not  to  what 
was.  Does  the  circumstance  now  affect  the  question  of  the 
punishment?  If  it  does,  the  indictment  drawn  now  must 
embrace  it ;  if  it  does  not  now,  the  indictment  now  drawn  need 
not  embrace  it. 

§  578.  mnstrationB. — But  this  whole  matter  is  best  explained 
by  the  help  of  one  of  those  diagrams  which  were  introduced, 
in  the  work  on  the  Criminal  Law,  for  the  use  of  students.^ 
Suppose  A  K  L  represents  a  simple 
assault  and  battery.  In  the  facts  of  a 
particular  case,  the  defendant  may  have 
done  all  which  is  presumed  to  be  repre- 
sented by  A  B  0,  which  largest  circle 
includes  all  the  smaller  ones.  But,  if 
he  is  indicted  for  A  K  L,  he  cannot  be 
convicted  of  A  B  G;  though,  on  the 
trial,  evidence  may  be  introduced  proving  ABC.  Indeed,  it 
is  the  most  common  of  all  occurrences  for  the  evidence  to  cover 
more  than  is  alleged  in  the  indictment. 

§579.  Continued.  —  Now,  keeping  the  foregoing  figure  still 
before  us,  if  A  E  L  represents  an  assault  and  battery,  it  must 
likewise  be  the  exact  measure  of  the  punishment  which  the 
law  permits  to  be  inflicted  for  it ;  because  the  end,  and  the 
only  end,  of  the  allegation  is  the  punishment,  and  the  one  must 
be  commensurate  with  the  other.  Next,  suppose  the  law 
inflicts  an  additional  punishment  where  the  assault  and  battery 
are  committed  with  a  dangerous  weapon.  There  must  be  an 
allegation  added  to  the  indictment  to  correspond  with  the 
punishment  which  the  law  has  added.  The  indictment  will 
then  contain  the  words  '^  with  a  dangerous  weapon  " ;  and  this 
new  matter,  introduced  to  enlarge  the  charge,  will  be  repre- 
sented by  A  H  I  L  E ;  which  figure,  also,  represents,  as  before, 
the  added  punishment.    If  this  added  matter  is  not  proved, 

1  Crim.  Law,  I.  §  1084  et  aeq. 
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the  conviction  is  for  A  K  L.  If  it  is  proved,  the  conviction  is 
for  A  H  I.  But  there  can  be  no  conviction  of  A  H  I,  on  an 
allegation  which  covers  only  A  K  L. 

§  580.  Continued.  —  Still  keeping  the  foregoing  figure  in  our 
minds,  suppose  the  man  who  was  assaulted  and  beaten  with  a 
dangerous  weapon  dies  of  the  battery.  In  this  case,  the  pleader 
adds  to  the  allegations  already  mentioned  the  word  ^^  feloni- 
oiisly,"  as  signifying  a  particular  aggravated  intent,  describes 
the  wounds,  and  states  the  death.  He  has  then  an  indictment 
for  manslaughter.  The  law  provides  for  this  a  heavier  punish- 
ment than  for  the  mere  assault  with  a  dangerous  weapon.  The 
added  punishment  is  represented  by  A  F  6  I  H ;  while  the 
entire  punishment  is  represented  by  A  F  O.  The  same  parts  of 
the  figure  likewise  represent,  in  exact  measure,  the  added 
allegations,  or  the  entire  indictment,  as  the  case  may  be. 
There  can  be  no  conviction  for  manslaughter  on  an  indictment 
charging  only  an  assault  with  a  dangerous  weapon. 

§  581.  Continued.  —  Next,  still  keeping  the  above  figure 
before  us,  suppose  there  are  introduced  into  the  indictment 
the  words  "  with  malice  aforethought,"  and  the  word  "  mur- 
der," in  the  manner  described  under  our  last  sub-title.  This 
added  matter  is  represented  by  A  D  E  O  F ;  so,  also,  is  the 
added  punishment.  Or,  the  whole  indictment  is  represented 
by  A  D  E  ;  so  likewise  is  the  whole  punishment  Tiie  indict- 
ment is  for  murder,  and  the  punishment  is  for  niurder.  The 
one  is  co-extensive  with  the  other. 

§  582.  Continued  —  The  "Word  "  Divided."  —  But  now  COmes 

a  statute  dividing^  as  it  is  sometimes  expressed,  murder  into 
two  degrees.  The  word  is  not  a  statutory  one ;  it  is  convenient 
and  well  enough  of  itself;  yet,  if  one's  mind  is  tending  toward 
fog,  it  is  calculated  to  mislead.  One  clause  of  the  statute 
makes  murder,  which  is  committed  where  the  intent  to  kill 
exists,  murder  of  the  first  degree.  To  constitute  murder,  as 
the  law  stood  before  murder  was  divided^  there  need  not  be  the 
element  of  this  intent  to  kill.^  It  is  divided.  How  ?  There 
is  addedj  to  the  former  elements  of  murder,  the  intent  to  kill. 
If  the  murderer  does  not  have  in  his  mind  an  intent  which  was 
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not  necessary  to  constitute  murder  at  the  common  law,  he  does 
not  commit  the  statutory  offence  which  is  called  murder  in  the 
first  degree.  The  same  thing  is  done  by  the  recent  statutes, 
which  was  done  formerly,  when  felonious  homicide  was  in  the 
same  way  divided;  and  the  first  degree,  consisting  of  homicides 
to  which  the  element  of  ^'malice  aforethought"  was  added, 
was  called  ^'  murder " ;  and  the  second  degree,  consisting  of 
those  to  which  nothing  was  added,  was  called  manslaughter. 
Looking,  then,  at  tlie  diagram,  we  have  A  B  0  E  D  represent- 
ing what  is  covered  by  the  added  words  "  with  intent  to  kill," 
or  the  other  words  of  synonymous  meaning  employed  in  the 
statute.  These  words  must  be  put  iuto  the  indictment,  in 
addition  to  the  words  ^^  of  malice  aforethought "  ;  because  they 
cover  the  added  punishment ;  and  the  allegation  and  the  pun- 
ishment are  commensurate. 

§  583.    Continuecl  —  ITot   inorease   Punishment  —  DixniniBh.  — 

Now,  however,  we  come  to  the  matter  we  were  considering 
when  the  diagram  was  introduced.  It  is  said  that  the  statute 
has  not  increased  the  punishment  of  A  B  0,  but  diminished 
that  of  A  D  E.  The  answer  is,  that  it  makes  no  difference 
which  way  the  thing  is  done.  The  added  words,  ^^  with  intent 
to  kill,"  or  the  equivalent  ones  which  the  statute  supplies, 
must  be  employed  to  prevent  the  punishment  from  collapsing 
into  the  diminished  proportions,  where,  in  fact,  this  new  element 
of  the  intent  to  kill  exists.  It  requires,  to  prevent  the  collapse, 
the  same  thing  which  in  the  other  form  of  the  enactment  would 
have  been  required  to  make  the  expansion. 

§  584.  "  The  Statute  '  only '  specifies  oertain  Things,  whioh,  if 
found  by  the  Jury,  shall  require  them  to  bring  in  a  Verdict  subject- 
ing the  Prisoner  to  Death,  whUe,  if  they  are  not  so  found,  the  Verdict 
shall  be  one  authorising  Imprisonment  merely."  —  It  is  not  neces- 
sary to  say  that  the  word  '^  only  "  does  not  help  such  a  state- 
ment as  this.  If  the  statute  specifies  the  matter,  the  indictment 
should  specify  it  also.  The  rule  of  the  common  law  and  of 
common  sense  alike  is  the  same,  whether  an  offence  is  swelled 
in  respect  to  its  constituent  elements,  or  whether  a  new  offence 
is  created  out  of  what  was  not  before  a  crime.  The  indictment 
must  set  out  as  much  as  the  law  does,  before  the  conclusion 
of  the  law,  namely,  the  punishment,  can  be  inflicted. 
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§585.  "Divide"^ — ImperfecUona  of  Langaaga ->- The  imper- 
fections of  human  language  are  such  that  words  are  often  used, 
and  necessarily  so,  in  a  sense  which  does  not  bear  a  close 
scientific  examination.  Suppose  the  law  were  so  changed  that 
there  was  no  difference  in  the  punishment  of  assaults;  the 
simple  assault,  and  the  assault  made  with  the  intent  to  kill, 
and  that  actually  resulting  in  the  taking  of  life,  being  punished 
alike.  Then,  suppose  the  law  were  changed  to  its  present 
position.  This  changing  of  the  law  might  well  enough  be 
spoken  of  as  '^  dividing  "  assaults  into  different  degrees.  And 
we  might  say,  that  nothing  was  an  assault  now  which  was  not 
an  assault  before.  This  use  of  language  would  not  be  yery 
philosophical ;  still  it  is  such  as  is  often  employed.  But  if  a 
judge  or  a  law-writer  should  use  this  language,  this  would  not 
justify  a  court  in  inflicting  a  punishment  as  for  murder  in  the 
first  degree,  on  an  indictment  drawn,  ^^  in  the  common-law 
form,"  as  for  a  simple  assault. 

§  586.  How  Zndictanent  should  be. — The  result  is,  that,  accord- 
ing alike  to  the  principles  of  the  common  law,  to  those  prin- 
ciples of  natural  reason  and  justice  which  are  inherent  in 
the  case,  and  to  the  provisions  of  our  State  and  national 
Constitutions,  the  indictment  for  murder,  where  the  statute 
divides  it  into  two  degrees,  should,  if  murder  of  the  first  degree 
is  meant  to  be  proved  against  the  prisoner,  contain  those  allega- 
tions which  show  tlie  offence  to  be  in  this  degree.  K,  in  the 
particular  instance,  one  of  the  forms  of  the  common-law  indict- 
ment does  show  this,  as  some  of  the  forms  do,  then  it  will  be 
sufScient.  But  if  the  form  selected  does  not  show  it,  then  it 
will  not  be  sufficient.  If  murder  in  the  second  degree  only  is 
to  be  proved,  then,  in  all  cases,  an  indictment  for  murder,  drawn 
in  any  of  the  common-law  forms,  will  be  adequate.  Thus  it  is 
with  the  two  degrees  of  felonious  homicide  which  we  now  call 
murder  and  manslaughter.  The  old  indictment  for  a  felonious 
homicide  is  an  indictment  for  manslaughter ;  while  the  indict- 
ment for  murder  is  the  same,  except,  that,  added  to  it,  are  the 
words  which  the  statute  used  in  '^dividing"  felonious  homicide 
into  the  two  degrees. 

§  587.  Why  the  Practice  has  gone  aatray  —  The  ConBtitutional 

1  See  ante,  §  582. 
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Question. —  And  the  reason  why  the  course  of  practice  has 
departed  from  this  precedent  of  the  law  is,  that,  according  to 
the  interpretations  which  the  courts  have  given  to  the  statutes, 
such  departure  is  justified  if  not  required  by  express  legislative 
mandate.  It  is  useless  to  raise  a  point  merely  as  to  the  correct- 
ness of  an  established  interpretation,  after  it  has  been  worn 
into  our  jurisprudence,  and  imbedded  itself  in  its  very  fibre 
for  years  and  years.  But  there  is  another  question  not  of  this 
kind.  It  is  comparatively  new  to  the  discussions  of  the  courts, 
and  one  to  which  every  tribunal  ought  to  give  heed.  It  is 
whether  the  statutes  can  receive  this  interpretation  —  or,  if 
they  receive  it,  whether,  so  interpreted,  they  can  be  enforced 
—  consistently  with  the  constitutions.  That  question  has  been 
of  late  in  some  measure  agitated  by  some  courts,  and  it  has 
divided  itself  into  two  branches.  First,  whether,  after  all,  the 
earlier  interpretations  are  not  wrong  in  admitting  that  the  form 
of  the  common-law  indictment,  wherein  an  assault,  '^  malice 
aforethought,"  and  death  aUeged  to  be  ^^  murder,"  constitute 
the  substance  of  the  charge,  does  not  set  out  the  facts  which 
swell  the  homicide  to  murder  of  the  first  degree ;  secondly, 
assuming  that  such  common-law  indictment  does  not  allege 
these  facts,  whether  it  is  consistent  with  constitutional  guar- 
anties to  make  it  a  basis  for  a  conviction  for  murder  in  the  first 
degree.  The  second  of  these  questions,  we  have  already  seen,^ 
has  been  answered  in  the  negative.  Indeed,  the  writer  is  not 
aware  that  any  other  answer  has  been  given  to  it  And,  strange 
to  say,  the  courts  which  have  given  it  this  answer,  have  backed 
down  from  the  earlier  just  admissions,  and  taken  the  grotesquely 
absurd  position,  that,  in  some  way,  by  some  sort  of  hocus-pocus, 
not  readily  understood,  this  common-law  form  does  charge  both 
murder  in  the  first  degree  and  murder  in  the  second  degree ; 
some  say,  just  as  an  indictment  for  murder  at  the  common  law 
charges  both  murder  and  manslaughter !  Let  us  proceed  to 
consider  these  two  qi\e8tions  togetlier  in  the  light  of  some 
recent  adjudications. 

§  588.  The  Course  of  Recent  Adjudication  considered :  — 
Some  BffaisaaohusettB  Decisiona  —  Comititutional  Provision. — 

In  that  part  of  the  Massachusetts  Constitution  which  is  called 

1  Vol.  I.  §  102. 
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the  Declaration  of  Bights,  there  is  the  following  provision: 
^^  No  subject  shall  be  held  to  answer  for  any  crime  or  offence, 
until  the  same  is  fully  and  plainly,  substantially  and  formally, 
described  to  him."  ^  This,  and  kindred  provisions,  to  be  found 
in  the  Constitutions  of  some  of  the  other  States,  were  discussed, 
in  a  general  way,  in  our  first  volume.^  Now,  it  must  be  plain 
to  any  one  who  has  attentively  perused  this  chapter  thus  far, 
that  an  indictment  which  sets  out  nothing  more  than  what  was 
necessary  before  the  statute  to  constitute  murder,  and  does  not 
mention  any  one  of  the  particulars  which  the  statute  points  to 
as  essential  to  make  the  ofience  in  the  first  degree,  does  not  set 
out  the  latter  ofience  ^'  fully."  It  does  not  set  out,  in  any  way, 
the  particular  part  of  the  ofience  by  reason  of  which  the  pun- 
ishment is  to  be  death  instead  of  imprisonment.  In  other 
words,  before  the  statute,  a  killing  of  '^  malice  aforethought " 
was  called  murder,  and  a  certain  penalty  was  attached  to  it 
By  the  statute,  when  a  particular  element  of  wrong  which  was 
not  before  taken  into  the  account  exists  in  the  case,  in  addition 
to  the  ^^maIice  aforethought,"  the  murder  is  punished,  under 
the  name  of  murder  in  the  first  degree,  more  heavily  than  it  is 
when  this  added  element  does  not  exist.  But,  if  an  indictment 
says  nothing  of  this  added  element,  it  plainly  does  not  allege 
the  existence  of  this  element.  With  the  element  added,  the 
killing  is  punishable  by  death.  Without  this  element  added, 
it  is  punishable  by  imprisonment  only,  and  the  court  has  no 
power  to  inflict  death.  Therefore  to  take  a  man's  life  on  an 
indictment  which  omits  all  mention  of  the  element,  violates  the 
Constitution  as  plainly  as  if  it  omitted  the  element  of  ^^  malice 
aforethought,"  or  the  element  of  death  itself;  it  violates  the 
Constitution  as  palpably  as  it  is  ever  possible  for  any  constitu- 
tion, in  any  manner,  to  be  violated.  If  this  can  be  done,  then 
a  man  can  be  hung,  as  for  the  first  degree  of  murder,  on  a 
charge  oi  manslaughter,  or  of  assault  with  intent  to  murder,  or 
of  a  simple  assault  and  battery,  or  of  a  simple  assault  without 
a  battery,  or  of —  why,  being  merely  called  by  the  name  which 
his  mother  gave  him,  or  without  any  accusation  whatever  being 
m^de  against  him. 
§  589.  Contdnued. —  In  confirmation  of  these  views,  we  have 

1  Mass.  Const,  pt.  1,  art.  12.  3  y^,  i.  §  86-68,  95-116. 
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the  words  of  Bigelow,  C.  J.  speaking  on  behalf  of  himself  and 
the  whole  court,  in  a  very  recent  case,  as  follows :  "  If  the 
indictment  in  the  old  common-law  form  [in  this  case,  the 
judges  were  led  into  a  misapprehension,  by  which  they  deemed, 
erroneously,  as  we  shall  by  and  by  see,  that  the  indictment  did 
charge  murder  in  the  first  degree]  does  not  charge  murder  in 
the  first  degree,  then  it  would  follow,  not  only  that  the  statute 
contravenes  the  Declaration  of  Bights,  but  it  would  be  impos- 
sible for  a  jury  to  find  a  party  charged  on  such  an  indictment 
guilty  of  the  crime.  It  is  an  elementary  principle  of  the  crim- 
inal law,  that  a  want  of  averment  cannot  be  helped  by  evidence, 
and  that  a  jury  cannot  convict  a  person  of  any  crime,  however 
clearly  it  may  be  proved,  unless  it  is  duly  and  technically  set 
forth  in  the  indictment.  A  verdict  of  guilty  of  murder  in  the 
first  degree  on  an  indictment  drawn  in  the  form  contemplated 
by  the  statute  would  therefore  be  invalid  and  inoperative, 
unless  it  be  lield  that  the  indictment  in  the  common  form  does 
duly  charge  in  apt  and  proper  words  this  grade  of  the  ofience.'*^ 
§t590.  Continued.  —  Thus  rests  the  question  upon  principle, 
and  upon  the  language  of  a  very  able  judicial  tribunal,  sitting 
in  the  only  State  wherein  the  question  had  at  this  time  ever 
presented  itself,  even  incidentally,  to  judicial  cognizance.  It 
is  true,  the  Massachusetts  court  did  not  deem  this  doctrine 
applicable,  in  the  particular  case,  in  consequence  of  a  misai>- 
prehension  in  the  minds  of  the  judges,  created  by  causes  which, 
with  various  other  things  relating  to  the  question,  will  be 
explained  in  a  note.^ 

^  Green  V.  Commonwealth,  12  Allen,  was  for  poisoning.     If  it.  alleged  the 

166, 171.    And  see  Vol.  I.  §  102.  intent  to  kill,  in  the  usual  common-law 

.11.  Murder,  in  Massachusetts,  stood  form  for  this  species  of  murder  (ante, 

as  at  the  common  law  until  1868,  when  §  663),  it  was  substantially  an  indict- 

a  statute  was  passed  making  two  de-  ment  for  murder  in  the  first  degree.    I 

grees.    This  statute,  with  slight  modi-  cannot  see  the  record  without  going  or 

fications,  was  afterward  incorporated  sending  to  a  distant  town,*and  I  do  not 

into   the    General    Statutes    of  1860.  deem  it  sufficiently  important.      She 

See,  for  the  statute,  Ciim.  Law,  II.  was  conricted  of  murder  in  the  second 

I  747.  degree,  her  counsel  moved  in  arrest  of 

2.  When  the  statute  was  passed,  in  judgment,  and  the  court  oyerruled  the 

1868,  there  was  pending  against  Abigail  motion.     Commonwealth  v.  Gardner, 

Gardner  an  indictment  for  the  murder  11  Gray,  488. 

of  her  husband  by  poison.    The  report        8.  In  this  case  of  Commonwealth  v. 

of  the  case  does  not  give  the  form  of  Gardner,  it  was  objected,  by  counsel 

the  indictment,  or  eyen  state  that  it  for  the  defendant,  that,  among  other 
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§  591.  Continuecl  —  Form  of  Indlotment  for  Murder  in  the  FlzBt 
Degree  —  Second   Degree  —  Manslaughter.  —  Let   US,  therefore, 

things,  the  court,  which,  by  the  prior  of  the  same  ooi^  did  not  e^en  deem  it 
statutes,  had  jurisdiction  only  in  capital  of  importance  to  preserve  the  indict- 
cases,  lost  its  jurisdiction  over  the  cause  ment,  as  has  been  already  mentioned, 
by  reason  of  what  was  assumed  to  be  in  order  to  enable  his  readers  to  ex- 
the  repeal  of  "  the  old  law  against  amine  the  questions.  Yet  upon  these 
murder."  But  it  is  obvious  that  the  questions  there  are  some  dicta^  uttered 
statute,  which  contained  no  express  by  the  late  learned  chief  justice  who 
clause  of  repeal,  could  be  attended  by  delivered  the  opinion ;  and  these  dida, 
no  such  consequence.  If  the  indict-  or  observations,  as  they  are  better 
ment  charged  murder  in  the  first  de-  termed,  show  that  his  mind  was  not  in 
gree,  the  new  statute  had  no  efiect  its  usually  plear  state,  while  contem- 
whatever  in  the  case ;  for  it  left  it  pre-  plating  this  general  question.  The  like 
cisely  where  it  stood  before,  not  even  observation  may  be  made  of  the  glimpse 
the  punishment  being  changed.  If  it  given  us  of  the  arguments  of  counsel, 
charged  murder  in  the  second  degree,  6.  Afterward  there  arose  anotlier 
it  could  likewise  have  no  effect  of  which  case,  in  which,  however,  the  true  law 
the  prisoner  could  avail  herself  in  this  does  not  appear  ftx)m  the  report  to  have 
particular  case ;  for  it  merely  reduced  been  very  distinctly  presented  to  the 
the  punishment  from  death  to  imprison*  court,  wherein  the  following  point  is 
ment,  and  this,  being  for  her  benefit,  it  stated  by  the  judge  who  delivered  the 
was  competent  for  legislation  to  do.  opinion:  "The  objection  in  arrest  of 
Crim.  Law,  I.  §  218,  219.  And  the  judgment  upon  the  ground  that  murder 
verdict,  it  should  be  remembered,  found  in  the  first  degree  is  not  technically 
her  guilty  only  of  murder  in  the  second  charged  in  the  indictment,  tliere  being 
degree.  The  fact,  that,  by  the  general  no  allegation  of  the  act  required  by  the 
provisions  of  the  statutes,  the  court  had  statute  to  constitute  that  offence,  is  not 
jurisdiction  only  in  capital  cases,  could  tenable.  The  answer  to  this  is,  that  the 
not  afiect  the  question;  because  the  crime  charged  in  this  indictment  is 
court  acquired  the  jurisdiction  before  murder  as  known  and  defined  at  the 
the  new  statute  was  passed,  and  the  common  law.  That  offence  is  here 
mere  reducing  of  the  punishment  could  technically  charged.  The  statute  pro- 
not  oust  a  jurisdiction  already  obtained,  vision  has  only  reference  to  the  extent 
It  is  the  same  thing  which  constantly  of  the  punishment  (see  ante,  §  568) ; 
occurs,  when,  the  whole  charge  in  the  and,  for  that  purpose,  the  jury  are  re- 
indictment embracing  a  capital  offence,  quired  to  find  the  degree."  And  this 
a  part  only  of  the  charge  is  found  by  proposition  the  judge  appears  to  have 
the  jury,  and  this  part  is  for  an  offence  thought  sustained  by  the  before-men- 
not  capital.  In  this  case,  the  jurisdic-  tioned  case  of  Commonwealth  v.  Gard- 
tion,  once  lawftilly  acquired,  remains,  ner,  upon  which,  without  giving  the 
and  the  court,  which  has  jurisdiction  subject  a  fresh  examination,  or  having 
only  in  capital  felonies,  sentences  the  at  all  in  his  mind  the  true  argument 
prisoner  merely  to  imprisonment,  or  to  against  that  conclusion,  he  relied  for 
pay  a  mere  fine.  authority.  Commonwealth  v.  Desmar- 
4.  Li  this  Gardner  case,  therefore,  teau,  24  Iaw  Reporter,  166,  166,  16 
the  questions,  whether  the  indictment  Gray,  1,  16.  We  have  seen,  that  it  is 
charged  murder  in  the  first  degree ;  and  an  error  to  suppose  the  Gardner  case 
whether,  supposing  it  did  not,  there  sustained  any  such  doctrine,  otherwise 
could  be  a  verdict  for  murder  in  this  than  by  the  way  of  didum.  And  in 
degree ;  did  not  and  could  not  arise,  neither  of  these  cases  did  the  mind  of 
It  was  so  dear  they  did  not,  that  the  the  court  —  the  thinking  part  of  the  jo- 
reporter,  who  has  since  become  a  judge  dicial  persons,  which,  and  which  alone, 
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set  before  our  view,  that  we  may  see  it  distinctly  in  all  its  parts, 
a  form  of  indictment  for  murder  in  the  first  degree.    The 

is  competent  to  settle  and  does  settle  far,  had  taken  place  in  any  of  the  other 
questions  of  law  — pass  upon  the  real  States  (see  ante,  §  666  and  note),  either 
question.  The  court,  in  other  words,  the  court  would  hare  passed  no  sen- 
fell  into  a  mere  error  -^  did  not  pass  tence  on  such  a  plea  and  such  an  indict- 
upon  any  thing,  hut  fell  into  a  mere  ment,  or  hare  sentenced  the  prisoner 
error  —  such  as  the  best  of  judges  not  to  imprisonment  as  for  murder  in  the 
nnfl^equentlj  fall  into,  in  the  hurry  of    second  degree. 

judicial  business,  where  the  cases  are  8.  But  the  statute  of  Massachusetts 

not  thoroughly  argued   before  them,  differed  from  the  statutes  of  other  States 

And  see,  as  not,  however,  appearing  to  in  the  following  particular :  While  the 

me  to  be  material.  Commonwealth  v,  other  statutes  provided  that,  if  the  pris- 

Hersey,  2  Allen,  178.  oner  confessed  his  guilt,  the  court,  with 

6.  We  oome  now  to  the  case  of  Ed-  or  without  the  aid  of  a  jury,  should 
ward  W.  Green,  being  the  one  from  proceed  to  determine  the  degree  of 
which  the  extract  given  in  the  text,  in  guilt,  the  Massachusetts  enactment 
the  section  next  before  the  last,  was  was  silent  as  to  what  should  be  done 
taken.  And  as  these  volumes  are  writ-  in  such  a  case.  I  say  silent ;  for  such 
ten  as  well  for  the  instruction  of  stu-  was  truly  the  fact,  though,  as  we  shall 
dents  as  for  the  use  of  practitioners  and  see  by  and  by,  the  court  was,  at  the 
judges,  and  as  this  case  is  one  of  an  hearing,  led  into  the  idea  that,  taking 
extraordinary  nature,  such  as  does  not  all  the  statutes  together,  they  were  not 
often  arise,  yet  developing  points  and  quite  silent. 

considerations  which  must  be  constant-  9.  Now,  there  is  in  Massachusetts  a 

ly  before  the  minds  of  practitioners  and  statute    which   provides    as    foUows: 

of  judges  if  they  would  do  well  their  "  When  a  person  is  convicted  of  a 

respective  parts,  I  shall  discharge  a  crime  for  which  sentence  of  death  is 

high  duty  to  the  profession,  and  shed  awarded  against  him,  the  clerk  of  the 

upon  the  page,  for  the  use  of  those  who  court  shall,  as  soon  as  may  be,  deliver 

follow  me,  a  very  considerable  amount  to  the  sheriff  of  the  county  a  certified 

of  important  light,  if  I  give  a  wide  copy  of  the  whole  record  of  the  convio- 

range  to  this  note,  extending  beyond  tion  and  sentence,  and  the  sheriff  shall 

the  case  itsel£  forthwith  transmit  the  same  to  the  Gov- 

7.  Green  was  postmaster  of  Maiden,  emor,  and  the  sentence  of  death  shall 
a  town  a  little  way  out  from  Boston,  not  be  executed  upon  such  convict  until 
For  money,  he  shot  dead  his  young  a  warrant  is  issued  by  the  Governor, 
friend,  Frank  E.  Converse,  in  open  day-  with  advice  of  the  Council,  under  the 
light,  in  a  bank  in  which  Converse  was  great  seal,  with  a  copy  of  the  record 
employed.  He  was  arrested  when  the  thereto  annexed,  commanding  the 
evidence  against  him  was  not  very  sheriff  to  cause  execution  to  be  done ; 
dear;  but,  being  confronted  by  his  and  the  sheriff  shall  thereupon  cause 
neighbors,  who  told  him  he  did  the  to  be  executed  on  such  convict  the 
deed,  he  acknowledged  it.  Thereupon  judgment  and  sentence  of  tlie  law." 
he  was  indicted,  under  a  form  of  indict-  The  court,  upon  the  before-mentioned 
ment  which  will  be  given  frirther  on  plea,  sentenced  Green  to  be  hung, 
in  the  text ;  and  to  the  indictment  he  which  was  the  punishment  provided 
pleaded  that  he  was  ''  guilty  of  murder  by  law  for  murder  in  the  first  degree ; 
in  the  first  degree."  It  will  be  seen  and  the  clerk  of  the  court,  in  pursuance 
that  the  indictment  was  in  one  of  those  of  this  statute,  made  certificate  of  the 
common-law  forms  in  which  none  of  record,  which  was  duly  transmitted  to 
the  ingredients  of  murder  in  the  first  the  Governor.  There  was  no  warrant 
degree  appear.   If  this  transaction,  thus  frrom  the  court  for  the  execution  of 
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Massachusetts  statute,  differing  not  greatly  from  the  statutes 
of  the  other  States  in  this  particular,  contains  alternative 

Green ;  for,  as  the  reader  perceives,  to  be  submitted  to  a  jmy  on  which  a 
such  warrant  could  come  only  fh)m  the  Terdict  can  be  founded."  Opinion  of 
Governor,  not  imder  the  seal  of  the  Justices,  9  Allen,  684,  586. 
court,  but  under  the  great  seal.  And  II.  This  opinion  may  be  open  to 
it  Is  plain,  that,  before  the  Governor  criticism ;  but,  on  the  whole,  the  result 
could  be  justified  in  issuing  such  a  to  which  it  conducts  us  plainly  accords 
warrant,  he  must  see  in  the  record  with  the  general  principles  of  the  law. 
matter  which  would  authorize  its  issue.  The  statute  does  not,  upon  its  fiice, 
10.  The  Governor,  who  was  a  lawyer,  profess  to  take  away  any  part  of  the 
looking  at  tlie  record,  doubted  whether  common-law  procedure,  further  than  its 
it  justified  the  infliction  of  the  death  express  terms  require.  And  being 
penalty  ;  for,  if  it  did  not,  he  had  no  silent  concerning  the  case,  familiar  to 
jurisdiction  in  the  case  ,*  and,  being  a  the  common  law,  of  the  prisoner  con- 
mere  executive  officer,  he  would  be  fessing  his  guilt,  the  Construction  may 
himself  a  murderer  should  he  sign  the  well  be,  that  this  case  was  left  to  the 
warrant  with  knowledge  of  the  legal  common  law.  This  answer  would, 
impediment.  The  query  which  then  doubtless,  have  satisfied  the  Governor ; 
occurred  to  him  was,  whether  there  but,  being  well  read  in  the  law,  as  laid 
could  be  a  sentence  as  for  murder  in  down  in  the  books,  he  saw,  what  we 
the  first  degree  on  a  plea  of  guilty  of  have  already  seen  in  this  chapter,  that, 
murder  in  this  degree,  **  or  whether,  on  according  to  the  holdings  of  the  courts 
the  contrary,  it  is  not  necessary  to  re-  hitherto,  the  indictment  need  not  charge 
cord  the  plea  as  a  general  plea  of  guilty,  any  thing  more  than  the  elements  neces- 
and  either  enter  judgment  as  of  murder  sary  to  constitute  murder  in  the  second 
in  the  second  deg^ree,  or  else  to  submit  degree ;  then,  if  it  was  a  good  indict- 
the  question  of  the  degree  of  murder  to  ment  for  murder  at  the  common  law, 
be  found  by  the  jury."  This  question  the  statute  commanded  the  court  or  the 
was,  therefore,  propounded  by  the  Gov-  jury,  looking  at  fads  not  alleged,  to  find 
emor  and  Council  to  the  judges  under  the  prisoner  guilty  of  murder  in  the 
a  provision  of  the  Constitution  which  first  degree,  not  beoause  the  constituent 
gives  to  this  body  "  authority  to  require  elements  of  this  degree  were  charged,  hut 
the  opinions  of  the  justices  of  the  8u-  because  the  statute  authorized  such  finding 
preme  Judicial  Court,  upon  important  when  they  were  not  charged.  Looking 
questions  of  law,  and  upon  solemn  oc-  fh>m  this  point,  then,  and  accepting 
casions."  Const.  Mats.  c.  8,  §  2.  And  this  doctrine  as  sound,  which  it  cer- 
the  reply  was,  that  there  could  be  such  tainly  is  not,  because  it  can  never  be 
a  sentence  on  such  a  plea.  "  The  en-  permitted,  where  either  natural  or  oon- 
actment,"  said  the  justices, "  that '  the  stitutional  right  prevails,  to  hang  a  man 
degree  of  murder  shall  be  found  by  the  without  first  accusing  him  of  what  by 
jury,'  is  intended  to  apply  only  to  cases  law  merits  death,  he  reasoned  thus  :  If 
where  there  is  a  trial  of  an  indictment  we  pass  out  of  the  statute  into  the  com- 
for  murder  on  a  general  plea  of  not  mon  law  to  find  the  rule,  we  are  com- 
guilty,  or  on  a  plea  of  guilty  of  murder  polled  to  take  the  rule  which  we  there 
in  the  second  degree,  and  not  guilty  of  find.  And  the  rule  of  the  common  law 
murder  in  the  first  degree.  But  it  is  is,  that  a  defendant's  plea  of  guilty, 
not  designed  to  repeal  or  alter  the  well-  whatever  may  be  its  terms,  covers  no 
established  rule  of  the  common  law,  by  more  than  is  well  alleged  against  him. 
which  a  party  indicted  for  an  offence,  In  this  case,  he  saw  that  the  indictment 
however  grave  its  nature,  may  enter  a  did  not  cover  any  one  of  the  alternative 
plea  of  guilty  thereto,  if  he  sees  fit  so  &cts  in  which,  by  the  statute,  murder 
to  do.   In  such  a  case,  there  is  no  issue  in  the  first  degree  consists.    Tested  by 
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elauses,  as  follows:   ^^ Murder  committod  with  deliberately 
premeditated  malice  aforethought,  or  in  the  commission  of,  or 

the  common-law  rales  of  pleading,  the  not8etoat«nd!efioe,butthe7doaUegethe 
indictment  waa  really  only  for  murder  legal  fact.  And  so  of  the  entire  record, 
in  the  second  degree.  Tested  by  the  If  the  indictment  against  Green  does  not 
common-law  rules,  also,  the  plea  con-  allege  i^tJoxU  which  constitute,  in  law, 
fessed  what  was  thus  alleged,  and  no  murder  in  the  first  degree  (how  this  is, 
more ;  and  all  after  the  word  "  guilty  **  I  know  not,  for  I  never  saw  the  indict- 
was  surplusage.  The  sentence,  there-  ment),  then  his  plea  that  he  is  guilty  of 
fore,  should  hare  been  to  imprisonment  murder  in  the  first  degree  does  not  help 
for  life ;  but  over  the  record  as  thus  the  matter  out ;  unless  he  states,  in  his 
viewed,  the  OoTernor  could  take  no  plea,  what  facts  exist  making  It  in  the 
jurisdiction,  except  by  the  exercise  of  first  degree.  [This,  which  is  said  un- 
his  power  of  pardon.  In  this,  he  sought  der  the  word  '  unless,'  was  put  in  mere- 
the  concurrence  of  his  Council,  without  ly  by  way  of  caution ;  for  the  law,  at 
which  he  could  not  act ;  but  the  ma-  least  in  criminal  cases,  does  not  admit 
jority  reftised.  Thus  stood  the  case  eyen  of  this  exception.]  In  like  man- 
when  he  ceased  to  hold  the  office.  His  ner;||ie  judgment  of  the  court  that  he 
successor,  entertaining  difierent  Tiews,  be  hanged  does  not  help  you.  The  pro- 
caused  a  warrant  for  the  execution  to  Tision,  in  §  6  of  the  statute,  does  not 
be  issued ;  and,  to  prevent  this  result  change  the  matter.  [It  is :  '  Nothing 
and  save  the  life  of  Green,  the  friends  herein  shall  be  construed  to  require  any 
of  the  latter  applied  to  the  Supreme  modification  of  the  existing  forms  of 
Judicial  Court  for  a  writ  of  error.  indictment.']  That  proTision  does  not 
12.  It  will  not  be  possible  for  me  to  say,  and  does  not  mean,  that  the  Ooy- 
prooeed  with  this  nanratiTe,  without  ernor  shall  hang  a  man  without  any  alle- 
stating  my  own  personal  knowledge  of  gation  in  the  record  of  facts  constituting 
the  case.  While  the  Governor  .(An-  murder  in  the  first  degree.  If  it  did  it 
drew)  was  holding  the  question  under  would  be  directly  repugnant  to  §  2," 
anxious  consideration,  he  did  me  the  which,  as  we  have  seen,  provides,  that 
honor  to  ask,  in  a  firiendly  way,  how  it  *'  murder  wA  appearitig  to  be  in  the  first 
lay  in  my  own  mind  ;  and,  as  my  an-  degree,  is  murder  in  the  second  degree.'' 
swer  to  him  was  a  good  while  since  When  the  friends  of  Green  were  about 
made  serai-public  by  him,  it  is  proper  having  the  writ  of  error  brought  in  his 
it  should  be  given  here.  I  am  able  to  case,  they  applied  to  me  to  assist  in  ar- 
do  this  from  having  preserved  a  copy  :  ranging  the  argument  for  the  considera- 
"The  matter  is  simple,  and  depends  tionofthecourti  I,  of  course,  declined; 
upon  no  authorities  which  anybody  can-  both  because  I  was  not  in  legal  pracs 
not  find  for  you,  by  turning  over  the  tice, — having  retired  many  years  ago 
books  sufficiently.  The  statute  provides  to  enable  me  to  write  my  books, — and 
(Gen.  Suts.  c.  160,  §  2),  that  '  murder  because  to  accept  the  proposition  would 
not  appearing  to  be  in  the  first  degree,  be  to  cast  an  impediment  in  my  path 
if  murder  in  the  second  degree.'  If,  as  an  independent  commentator  upon 
therefore,  you  have  presented  to  you  the  law.  I  consented,  however,  to  ex- 
the  record  of  a  conviction  for  murder,  plain,  in  brief,  the  reasons  on  which  my 
and  it  does  not '  appear,'  by  the  record,  note  to  the  Governor  proceeded,  whidi 
to  be  in  the  first  degree,  then  the  stat-  reasons  are  the  same  which  appear 
Qte  tells  you  it '  is  murder  in  the  second  throughout  this  chapter.  Then,  look- 
degree.'  Now,  it  is  a  principle  running  ing  at  the  reccwd,  I  saw  and  stated  the 
through  the  entire  law,  civil  and  crimi*  following :  The  record  charged  only 
nal,  that  nothing  appears  in  a  record,  ex-  murder  in  the  second  degree,  and  that 
cept  what  is  stated  by  allegation  otfcui  was  not  a  capital  crime.  The  Supreme 
to  exist.  The  pleadings,  for  instance,  do  Judicial  Court  had  jurisdiction   onljr 
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attempt  to  commit,  any  crime  punishable  with  death  or  impris- 
onment for  life,  or  committed  with  extreme  atrocity  or  cruelty, 

over  capital  crimes.  All  indictments  statesman,  of  yielding  to  an  nnpopular 
are  found  in  the  Superior  Court,  and  and  unpleasant  truth,  when  confronted 
the  statute  proTides:  "If  the  grand  with  it.  In  other  words,  when  the  truth 
jury  find  and  return  to  the  court  an  in-  was  told  him  that  he  was  guilty,  he  had 
dicUnent  for  a  crime  pvtnishahU  wUh  acknowledged  himself  to  be  so;  and, 
death"  it  shall  be  transferred,  in  a  way  from  that  moment,  there  was  a  popular 
pointed  out,  to  the  Supreme  Judicial  storm  against  him,  which  would  have 
Court.  As  this  indictment  "appeared"  swept  through  the  jury-box  like  a  tor- 
to  be  for  a  crime  punishable  only  by  nado.  Had  Green  stood  it  out»  as  all 
imprisonment,  the  higher  court  never  good  statesmen  do,  and  said  no  to  the 
had  jurisdiction  over  it;  all  its  doings  unpopular  and  imwelcome  truth,  his 
should  be  pronounced  null  on  writ  of  chances  for  e8(*4ipe  would  have  been 
error ;  and,  as  a  consequence,  Green  exceedingly  good.  When  these  events 
would  be  liable  to  be  indicted  over  took  place,  Gov.  Andrew  was  a  states- 
again.  The  second  indictment  would  man  from  whom  much  more  was  ex- 
doubtless  be  in  due  form,  for  mur^  in  pected  than  from  Green,  inasmuch  as 
the  first  degree,  and  he  would  be  tried  the  office  of  governor  is  higher  than  the 
and  hung.  At  the  end  of  this  path  office  of  postmaster.  He,  too,  fell ;  and 
stobd  the  gallows.  It  was  only  a  more  his  fiill  was  even  worse  than  Green's, 
circuitous  way  than  the  one  which  he  When  he  saw  that  he  ought  not  to  sign 
wa^  then  travelling.  On  the  other  the  warrant  of  death,  he  yielded  to  a 
hand,  if  Governor  Andrew's  views  were  truth  as  unpopular  as  man  ever  bowed 
adopted  by  the  court,  a  new  sentence  before.  A  man  in  private  life  may  do 
would  be  passed,  and  this  would  be  im-  such  a  thing  and  live ;  but,  a  statesman, 
prisonment  for  life  as  for  murder  in  the  never.  Every  hard  name,  which  could 
second  degree.  See  Vol.  I.  §  1202.  be  thought  of,  was  given  him ;  and  not 
18.  Now,  since  all  is  over,  and  Green  a  few  of  tliese  hard  things  found  place 
has  been  led  by  the  direct  path  to  the  in  the  newspapers.  The  popular  tempest 
gallows,  instead  of  the  circuitous  one,  rained  hot.  He  can  never  be  President, 
it  is  not  violating  any  confidence  for  (Since  the  first  edition  of  this  book  was 
me  to  say,  what  is  apparent  to  any  legal  published,  he  has  gone  where  all  undue 
person  who  looks  into  the  case,  with-  aspirations  for  office  are,  I  trust,  un- 
out  being  told,  that  the  very  able  and  known ;  his  death  having  been  un- 
learned lawyer  and  excellent  man,  who  doubtedly  hastened  by  over  work  per- 
led  and  conducted  the- case  on  behalf  formed  for  the  public  good  while  he 
of  this  doomed  prisoner,  deemed  it  to  held  official  station.) 
be  a  high  and  solemn  duty  which  he  14.  If  the  case  stood  thus  with  Green, 
owed  to  him,  to  take  for  him  the  only  it  stood  even  worse  with  the  Common- 
path  which  could  possibly  conduct  else-  wealth.  Should  Green's  sentence  be 
where  than  to  the  gallows.  It  was  said,  reversed  on  any  ground,  however  little 
indeed,  by  some  persons,  that  Green  the  reversal  might  serve  him  in  the  end, 
was  insane,  and  that  a  trial  before  a  countenance  would  seem  to  be  given  to 
jury  would  show  him  to  have  been  so.  a  breach  of  statesmanly  propriety,  not 
But  practically,  whatever  the  fiicts  to  be  endured.  Therefore,  when  the 
might  be,  and  I  know  of  no  fiu:t  which  argument  on  the  petition  for  a  writ  of 
sufl|ciently  establislied  insanity,  this  error  was  made  to  the  court  on  behalf 
was  talk  for  the  "  marines."  Grreen  of  the  C(Hnmon wealth,  it  contained  two 
was,  in  a  small  way,  a  "  statesman  " ;  principal  points,  and  only  two,  and  both 
that  is,  he  was  postmaster  of  Maiden,  were  wrong,  yet  both  carried  the  court. 
As  a  statesman",  he  had  committed  the  In  answer  to  the  point  taken  for  Green, 
terrible  error,  never  to  be  forgiven  in  a  that  there  could  be  no  sentence  of  death 
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is  murder  in  the  first  degree."  Mass.  6en.  Stats,  c.  160,  §  1. 
Under  this  provision,  the  indictment  plainly  might,  but  it  would 

on  a  {ilea  of  guilty,  it  was  said  for  the  torney-General  properly  examined  the 
Commonwealth,  that,  while  the  statute  law  of  the  sulgect  before  he  made  his 
giving  jurisdiction  to  the  couft  in  capi-  argument  (and  I  know  not  what  the 
tal  cases  provided  for  a  plea  of  guilty,  real  fiust  is),  he  saw  the  dilemma  in 
there  was  no  capital  case  known  to  the  which  his  antagonists  would  be  placed, 
law  except  murder  in  the  first  degree,  and  hence,  we  may  assume  also,  the 
This  erroneous  statement  was  accepted  boldness  of  his  statement  The  oonse- 
by  the  court  as  true  in  making  up  its  quenoe  was,  that  the  bold,  bad  position 
opinion,  as  very  naturally  it  should  be,  was  neither  assaulted  in  the  front,  nor 
coming  from  a  high  official  source ;  but  taken  in  the  flank,  nor  yet  was  it  yielded 
the  error  was  discovered  and  corrected  to  by  way  of  capitulation.  In  short, 
after  the  opinion  was  read  in  open  court,  there  stood  before  the  court  the  coun- 
yet  before  it  was  published.  The  main  sel  of  both  the  parties,  who,  diflering  in 
point  in  the  argument  for  the  Common*  their  prayers  to  the  tribunal,  were  one 
wealth,  however,  was,  that  the  indict-  in  essential  aim  and  work ;  it  being 
ment  did  charge  murder  in  the  first  deeded  necessary,  on  the  one  side  and 
degree,  as  well  as  murder  in  the  second  on  the  other  alike,  in  order  to  serve  the 
degree;  and  the  Attorney-General  said,  interests  of  the  respective  clients,  to 
that  this  had  been  so  held  in  aU  the  mislead  the  tribunal.  (I  do  not  mean 
other  States  where  statutes  like  the  this  to  be  understood  in  an  evil  sense ; 
liassachusetts  one  exist.  As  reported  but,  on  the  other  hand,  the  learned  and 
in  the  Daily  Advertiser  (Afarcfa  28,  conscientious  gentlemen  who  were,  on 
1866),  his  words  were :  "  In  all  the  the  one  side  and  on  the  other,  engaged 
States  where  they  have  statutes  similar  in  this  work  of  deception,  were  really 
to  ours,  where  murder  is  divided  into  in  the  discharge  of  their  duty.  To  put 
first  and  second  degrees,  the  courts  the  case,  if  I  must,  exactly  as  I  think 
have  uniformly  held,  so  far  as  I  know,  it  should  be  put,  and  consulting  my 
without  exception,  that  a  charge  of  private  judgment,  and  not  the  general 
murder  made  in  the  ordinary  common-  sentiment,  I  do  not  deem,  that,  even 
law  form,  does  charge,  and  well  charge,  in  the  press  of  peculiar  circumstances 
murder  in  the  first  degree."  And  the  existing  in  this  case,  the  officer  of  the 
briefer  form  of  the  statement  preserved  government  should  mislead  a  court  in 
by  Allen  is  nearly  as  broad,  12  Allen,  order  to  sustain  a  conviction  contrary 
160.  This  statement  was  made  with  to  the  true  law.  Vol.  I.  §  294,  965. 
reference  to  the  particular  common-law  But  the  practice,  sanctioned  by  public 
form  then  under  consideration ;  and,  sentiment,  is  very  general,  for  the  pros- 
assuming  that  its  purpose  was  to  en-  ecuting  officer  to  procure  and  hold  to  a 
lighten  the  tribunal,  and  that  it  was  conviction  at  all  hazards  if  he  can ;  and, 
not  uttered  as  a  confession  of  the  speak-  in  this  case,  there  were  special  reasons 
er's  want  of  information  relating  to  a  urging  the  Attorney-General  to  follow 
subject  on  which  he  must  be  presumed  this  practice.  Therefore  he  should  not 
to  have  informed  himself,  we  have  seen  be  sfaagled  out  for  condemnation ;  but, 
(ante,  §  566  and  note),  how  very  far  on  the  other  hand,  as  things  go  and  the 
from  the  real  fact  it  is.  sentiment  is,  approved.  The  duties  of 
16.  On  the  other  hand,  had  the  conn-  counsel  for  the  defence  are  quite  differ- 
sel  for  Green  directly  confironted  and  ent  See  Vol.  I.  §40.  For  the  prisoner, 
demolished  this  doctrine,  as  they  easily  such  a  course  should  be  taken  as  will,  if 
might  have  done,  they  would  have  possible,  secure  his  acquittal,  or  subject 
opened  the  circuitous  path  over  which  him  to  the  lowest  degree  of  punishment, 
their  client  would  have  walked  to  the  whether  he  is  really  innocent  or  guilty, 
gallows.     If  we  assume  that  the  At-  and  this  without  regard  to  the  effect 
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not  in  practice,  be  made  to  cover  two  of  the  alternative  clauses, 
or  all  of  them,  in  a  single  count ;  provided  the  facts,  as  alleged, 

of  tl!e  precedent  in  fUture  causes.  If,  in  the  view  which  we  take  of  the  case 
therefore,  the  counsel  for  Green  deemed  it  is  not  necessary  to  consider  them  sep- 
that  there  was  a  reasonable  chance  of  arately.  The  counsel  for  the  petitioner 
saTing  his  life  by  giving  a  particular  in  their  arguments  on  these  points  do 
shape  to  their  points  and  arguments,  not  seek  to  question  the  correctness  or 
while  by  giving  them  another  shape  impugn  the  authority  of  the  cases  al- 
they  could  plainly  do  no  more  than  pro-  ready  determined  by  this  court.  Corn- 
long  it  a  litUe.while,  it  ^eas  their  highest  mon wealth  v,  G^ardner,  11  Gray,  438, 
duty  to  take  the  former  course.  And  and  Commonwealth  v.  Desmarteau,  16 
they  should  be  commended  for  having  Gray,  1.  Nor  do  we  deem  those  cases 
taken  it,  not  the  less  because,  in  the  to  be  now  open  to  doubt  or  discussion 
result,  their  plan  proved  to  be  unavail-  on  the  precise  points  which  were  there 
ing.  I  have  added  these  few  sentences  determined  by  the  court.  In  the  last 
to  what  was  said  in  the  first  edition  of  named  case,  it  was  distinctly  declared 
this  work,  hoping  that  no  one  will  that  the  settled  law  of  this  Common- 
undertake  to  pervert  them,  as  qpme  wealth  must  be  taken  to  be,  that  the 
persons  did  the  note  as  it  appeared  in  provision  of  the  statute  which  enacts 
the  first  edition,  and  my  text  and  note  that  the  division  of  the  crime  of  mur- 
in  the  "  First  Book  of  the  Law,"  (§  895-  der  into  two  degrees  should  not  be  con- 
401  and  note),  by  asserting  that  I  strued  to  require  any  modification  of 
charged  the  counsel  with  dishonorable  the  existing  forms  of  indictments,  was 
conduct ;  whereas,  in  fact,  as  they  not  inconsistent  with  the  Declaration 
would  have  seen,  had  they  chosen  to  of  Rights,  article  12th,  which  declares 
read  carefully  what  was  said,  I  praised  that '  no  subject  shall  be  held  to  an- 
them. Especially  did  I  then,  and  do  I  swer  for  any  crime  or  oflfence,  until  the 
stUl,  hold  up  to  admiration  the  conduct  same  is  fully  and  plainly,  substantially 
of  the  counsel  for  the  defence,  who.  and  formally  described  to  him.'  The 
chose  to  forego  an  almost  certain  tri-  reason  on  which  these  decisions  were 
umph  through  the  hope  of  saving  the  founded  was  this :  that  the  statute  es- 
life  of  their  client.)  But,  to  return:  tablishing  degrees  of  murder  did  not 
the  result  was,  that  the  writ  of  error  create  any  new  ofience  or  change  the 
was  denied,  in  an  opinion  from  which  definition  of  murder  as  it  was  under- 
the  following  is  extracted :  —  stood  at  common  law ;  that  the  forms 
16.  "  But  it  is  contended  in  behalf  of  of  indictment  previously  in  use  descrip- 
the  petitioner,  that,  although  the  inter-  tive  of  murder  embodied  every  shade 
vention  of  a  jury  may  not  be  necessary,  or  degree  of  the  crime,  from  that  which 
and  that  sentence  of  death  may  be  was  most  aggravated,  malicious,  and 
awarded  by  a  single  judge  on  a  plea  so  premeditated,  down  to  that  which  had 
framed  as  to  set  out  the  facts  necessary  only  the  element  of  implied  malice  in 
to  constitute  the  crime  of  murder  in  the  its  most  mitigated  form ;  and  that,  as 
first  degree,  yet  that  the  plea  of  the  de-  the  offence  was  not  changed  but  only 
fendant  in  the  present  case  is  not  in  le-  its  punishment  mitigated  in  certain 
gal  effect  such  an  admission  of  guilt  as  cases,  the  indictment  was  sufficient  to 
will  support  the  sentence  passed  by  the  embrace  every  species  of  murder, 
court,  and  that  it  does  not  appear  in  whether  it  fell  within  one  or  the  other 
the  record  that  the  crime  for  which  the  of  the  degrees  of  homicide  as  defined 
defendant  has  been  sentenced  was  mur-  by  the  statute.  The  logical  and  neces- 
der  in  the  first  degree.  These  consti-  sary  conclusion  fh)m  these  decisions  is, 
tute  the  third  and  fourth  assignments  that  an  indictment  for  murder  in  the 
of  error  relied  on  by  the  petitioner,  common  form  does  charge  murder  in 
We  have  stated  them  together,  because  the  first  degree.    Indeed,  they  can  be 
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appeared  harmonious  and  congruous.    In  practice,  the  pleader 

would  usually,  if  not  always,  draw  his  count  upon  a  single 

maintained  on  no  other   ground.    If  tached.  To  these  considerations  may  be 

that  crime  is  not  charged  in  an  indict-  added  the  fUrther  suggestion,  that,  if 

ment  so  framed,  then  it  must  follow  the  indictment  in  the  form  authorized 

that  the  offence  is  not  described  to  the  by  statute  sets  out  only  murder  in  the 

accused  in  a  Aill,  plain,  substantial,  and  second   degree,  it  would   contain  no 

fonnal  manner,  as  required  by  the  Con-  charge  of  a  capital  crime,  and  so  would 

stitution ;  unless  it  can  be  said  that  an  not  come  within  the  jurisdiction  of  this 

indictment  which  does  not  include  a  court;  a  result  which  is  as  distinctly 

description  of  an  ofience,  is  a  compli-  contrary  to  the  decisions  in  Common- 

ance  with  the  Constitution,  —  a  propo-  wealth  v.  Gardner,  ubi  supra.**    Green 

sitlon  which  is  manifestly  absurd.  And  v.  Commonwealth,  12  Allen,  156,  170- 

so  it  was  understood  and  declared  by  the  172,  and  see  the  note  to  the  last  section 

late  chief  justice  of  this  court,  in  Com-  but  one. 

monwealth  v.  Gardner,  when  he  used  17.  What  I  hare  said  of  the  argument 
the  significant  words  '  the  question  is,  explains  how  it  was  that  the  learned 
whether  this  is  an  indictment  charging  court  fell  into  these  inaccuracies  of 
a  crime  punishable  with  death.  It  clear-  statement  and  of  doctrine.  In  modem 
ly  is.' .  .  .  .  The  conclusion  is  unavoid-  times,  the  pressure  and  hurry  of  judi- 
aUe,  that,  inasmuch  as  an  indictment  of  cial  business  are  so  great,  tliat,  except 
murder  in  the  common  form  does  in-  in  occasional  instances  when  some  par- 
elude  and  duly  charge  the  commission  ticular  circumstance  may  have  made 
of  the  crime  in  the  first  degree,  the  ao-  a  judge  familiar  with  the  question  pre- 
cused,  by  entering  a  plea  and  confes-  sented,  the  court  can  only  listen  to  the 
•ion  distinctly  admitting  the  commis-  arguments  of  counsel,  and  examine 
sion  of  that  grade  of  the  offence  as  set  the  authorities  cited,  then  pass  upon 
forth  in  the  indictment,  does  acknowl-  the  matter  as  it  is  thus  seen.  And 
edge  and  confess,  in  the  most  solemn  when  the  counsel  on  both  sides  are 
and  authentic  manner,  tliat  he  has  com-  learned,  able,  and  diligent,  and  it  is  for 
mitted  that  degree  of  the  crime.  The  the  interest  of  each  side  so  to  present 
fallacy  of  the  argument  urged  in  be-  the  case  that  the  two  sides  will  show 
half  of  thie  petitioner  seems  to  us  to  the  whole  of  it,  the  duties  of  the  court 
consist  in  the  assumption  that  the  in-  become  simple,  and  they  can  be  dis- 
dictment  charges  only  murder  in  the  charged  well,  in  the  present  condition 
second  degree.  But  this  is  not  so.  It  of  our  judicial  afi&irs.  But  when  the 
sets  forth,  as  has  been  already  said,  the  counsel  are  ignorant  or  inefSicient,  or 
highest  grade  of  homicide,  —  murder  when  the  court  is  compelled  to  decide 
in  the  first  degree,  —  and  thereby  in-  without  hearing  any  argument,  it  is  im- 
dudes  the  inferior  grade  of  murder  in  possible  the  judges  should  arrive  at 
the  second  degree,  in  like  manner  as  conclusions  which  can  safely  be  taken 
an  indictment  for  murder  at  common  as  precedents  in  our  jurisprudence, 
law  embraces  a  charge  of  manslaugh-  while  they  have  such  a  vast  amount  of 
ter,  which  is  comprehended  in  the  alle-  labor  to  perform,  extending  over  such 
gations  necessary  to  charge  the  higher  an  immense  variety  of  subjects.  Then, 
ofience.  The  only  difference  in  the  when  we  go  one  step  further,  and  con- 
two  cases  is,  that,  in  the  latter,  the  in-  template  such  a  case  as  this  of  Green, 
dietment  induded  two  distinct  offences,  where  it  becomes  the  duty  of  honored 
but  in  the  former,  as  applied  to  degrees  and  able  counsel  on  both  sides  to  com- 
of  murder,  only  one  offence  is  charged,  bine  in  effect,  if  not  in  form,  to  blind 
but  in  such  form  that  it  indudes  the  and  bewilder  and  mislead  the  tribunal, 
higher  as  well  as  the  lower  grade  to  how  much  more  does  the  dedsion  be- 
which  different  punishments   are  at-  come  valueless  as  a  precedent !    A  de- 
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one  of  the  alternative  -clauses ;  adding  other  counts  on  other 
clauses,  if  he  deemed  justifiable.    The  case  of  Green,  referred 

cisioD  in  a  case  which  \a  simply  not    earthly  existence.    Again,  suppose,  in 
argued  is  considered  of  but  little  weight  just  such  a  case,  the  judge  is  infirm  of 
in  the  law.    Bishop  First  Book,  §  165.  intellect,  or  has  an  able  mind  not  of  the 
Of  how  much  less,  therefore,  Uian  no  judicial  order,  while  the  opposing  law- 
weight  is  the  decision  in  a  case  like  yer  knows  how  to  captirate  this  mind, 
this !  but  did  not  know  how  to  captirate  the 
18.  It  is,  perhaps,  safe  to  say,  that  other.   Shall  the  great  lawyer  suffer  hia 
there  never  deyolves  on  a  practising  dienf  s  cause  to  fiiil  by  addressing  truly 
lawyer  a  duty  more  delicate,  assuming  legal  argument  where  it  cannot  be  ap- 
it  to  be  a  duty,  than  when   he  is  re-  predated,  and  by   withholding  those 
quired,  acting  under  the  obligation  of  appliances   which    will   be   effective  ? 
an  oath  to  be  faithAil  to  the  court  as  Here  we  begin  to  tread  on  the  delicate 
well  as  to  his   client,  to  mislead  the  ground.    The  other  was  plain.    It  may 
court  in  a  matter  of  law.    And,  still  be  said,  that  we  should  not  hare  sach 
assuming  it  to  be  a  duty,  there  is  none  judges.    But  the  great  lawyer  did  not 
which  great  lawyers  more  often  per-  make  the  judge  ,*  he  was  made  by  the 
form,  whether  successfully  or  not,  or  statesmen.    Now,  it  is  plain,  that,  when 
perform  with  greater  ^clat,  or  greater  the  great  lawyer  finds  himself  situated 
profit.    The  simple  and  obvious  case  is  thus,  he  must  retire  either  from  the  case 
where  the  great  lawyer  has  a  feeble  an-  or  from  the  bar  altogether ;  or,  on  the 
tagonist,  and  the  question  is  one  of  those  other  hand,  he  must  address  himself  to 
most  frequent  of  all  questions,  where  it  the  judge  whom  the  statesmen   hare 
is  really  a  matter  of  doubt  on  which  Aimished,  according  to  the  qualities  of 
side  the  decision  should  be,  and  a  de-  mind  and  disposition  which  he  finds  in 
dsion  either  way  would  not  be  repulsive  the  particular  person.     If  the   great 
to  the  general  professional  understand-  lawyer  retires  fix>m  the  bar,  he  ceases 
ing.    Now,  suppose  the  judge  is  an  able  to  be  known  as  a  great  lawyer,  and  his 
and  well-cultured  legal  man,  with  no  light  is  forever  snuffed  out.    I  do  not 
weaknesses  to  be  appealed  to,  but  with  say,  that  he  should  not  retire,  or  that 
a  strong  understanding  to  be  swayed  he  should  not  confine  his  practice  to 
by  the  pure  appeals  of  legal  truth,  —  in  cases  which  he  knows  will  come  only 
this  case,  the  great  lawyer,  aoting  in  the  before  judges  who  are  not  infirm.   But, 
legitimate  discharge  of  his  professional  in  the  present   state  of  the  world,  it 
duties,  presents  in  their  most  powerful  would  be  useless  for  me  to  advise  such 
light  the  arguments  which  tend  to  the  a  course,  even  supposing  I  do  or  do  not 
conclusion  favorable  to  his  client.    On  think  it  should  be  pursued.    The  legal 
the  other  hand,  his  antagonist  is  unable  oak,  therefore,  equally  with  the  legal 
even  to  see  the  arguments  which  truly  bulrush,  bends ;    and,  when  the  oak 
support  the  other  side,  much  less  to  pre-  bends,  there  is  a  greater  stir  than  when 
sent  them  to  the  court.    But  he  must  the  bulrush  does.    The  principle,  con- 
spend  his  hour  or  more  in  talk,  and  he  sequently,  upon  which  the  great  lawyer 
does  so  to  the  disgust  of  any  judicial  proceeds,  is   to  address  whatever  he 
mind  who  listens.    Here  the  great  law-  finds  in  the  judge.    If  he  finds  legal 
yer,  faithful  to  his  client,  and  misstating  learning,  or  legal  acumen,  or  the  iron 
no  authorities,  but  presenting,  as  it  was  vigor    of  gigantic    legal    powers,    he 
his  duty  to  do,  the  one  side  of  the  ques-  makes  his  words  welcome  companions 
tion,  has  practically  done  every  thing  with  the  better  thoughts  which  reign 
which  was  possible  to  mislead  the  court,  and  triumph  there.    If,  on  the  other 
Yet  he  was  not  in  fault;  he  deserves  not  hand,  he  finds  pedantry  where  learning 
censure,  but  praise.    The  fault  is  to  be  should  be,  or  vanity  where  legal  under- 
set down  among  the  infirmities  of  our  standing  should  dwell,  he  still  addresses 
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to  in  the  last  two  sections,  and  stated  more  fully  in  the  note, 
furnishes  us  with  an  excellent  common-law  form  of  the  indict- 

himself  to  what  he  finds.   For  example,  finds,  but  he  avoids  it.    He  seeks  to 

under  the  guise  of  that  respectful  defer-  carry  his  case  without  questioning  any 

ence  with  which  every  truly  enlight-  thing  which  has  been  even  judicially 

ened  person  conducts  himself  in  the  said  by  the  tribunal  before.    He  knows 

judicial  presence,  for  the  sake  of  the  that  such  a  course  is  necessary  to  his 

office  where  it  cannot  be  done  for  the  success,  not  only  in  the  particular  in- 

aake  of  the  incumbent,  he  touches  with  stance,  but  in  other  causes  which  will 

magnetic  wand  the  enormous  bump  of  come  after.    In  one  sense,  however,  he 

Yanity  which  his  clear  eye  discerns ;  does  address  himself  to  what  he  finds ; 

mnd,  while  he  pours  into  the  judicial  namely,  to  pride  of  opinion. 

ear  what  sounds  like  a  legal  argument,  19.  The  considerations  mentioned  in 

the  ear  of  his  own  inner  understanding  the  last  paragraph  are  of  a  general 

ia  charmed  to  hear  from  the  bench  the  nature,  having  no  particular  relation  to 

old  and    familiar    strain    once  more,  the  case  of  Green.    They  present  a 

which  was  taught  him  in  the  nursery  class  of  views,  always  well  understood 

by  Mother  Goose :  —  by  the  leading  lawyers  of  the  profes- 

.,^,      ^    ^    .     ,           ,.       ,  sion,  deemed,  by  previous  authors,  who 

LTl'S.^S'l'o  i^^P'"--''  hare  withheld  them  probably  through 

fear  of  suggesting  improper  courses  to 
and  so  on  to  the  end.  The  result  is,  '  young  readers,  not  necessary  in  order 
that,  by  thus  addressing  what  he  finds,  to  make  complete  their  discussions  upon 
the  great  lawyer  wins  his  case,  and  questions  of  practice.  To  me,  they  ap- 
pockets  his  great  fee  behind  the  judicial  pear  to  be  of  prime  importance  to  be 
back  with  a  "  grin."  Again,  it  'som%  stated  for  the  benefit  of  all  persons  who 
times  happens  that  a  judge  is  possessed  are  not  instructed  in  this  matter.  And 
of  the  peculiar  quality,  prominent  even  the  judges  on  the  bench,  who 
among  statesmen,  yet  less  often  seen  in  know  them,  and  yet  happily,  in  most 
the  judicial  office,  termed  the  inability  instances,  are  reasonably  free  firom  "in- 
to commit  an  error.  The  statesman,  firmities,"  and  are  often  found  endowed 
for  instance,  always  is  right,  and  never  with  what  are  spoken  of  as  the  higher 
wag  wrong ;  like  that,  which, "  elevated  qualities,  may  read  them,  not  without 
by  the  free  suflTrages  of  its  fisllow-citi-  profit,  by  way  of  "caution/' 
zens  '*  to  a  place  on  the  top  of  the  20.  As  to  the  case  of  Green,  I  wish 
steeple,  never  turns  its  back  to  the  distinctly  to  be  understood,  both  here 
storm,  but  manfully  faces  the  wind ;  and  elsewhere  in  this  note,  to  be  speak- 
though  nature  around  him  changes,  and  ing  of  it  merely  as  it  appears  to  the 
even  God  himself  seems  to  be  no  outward  observation,  and  not  from  any 
longer  what  he  was.  Thus  the  excep-  personal  knowledge  which  I  may  or 
tional  judge,  who  has  uttered  or  con-  may  not  have  had  concerning  reasons 
curred  in  a  didum  which  others  see  and  views.  And,  considering  that  hia 
afterward  to  be  erroneous,  or  who  has  only  chance  for  life  was  to  be  sentenced 
rendered  a  judgment  whicli  he  would  on  the  present  indictment  as  for  mur- 
not  have  done  if  his  attention  had  been  der  in  the  second  degree,  it  is  plain, 
called  to  some  point  which  his  mental  that,  so  far  from  his  counsel  having 
Tiaion  did  not  happen  to  take  in,  can  done  wrong  in  contributing  their  part 
sever  afterward  admit  the  error,  even  to  mislead  the  court,  they  performed 
to  himself;  and  he  is  made  unhappy,  their  delicate  duties  with  a  singular 
and  his  mind  is  put  into  an  ni^udicial  fidelity.  Had  they  presented  the  arga- 
frame,  if  it  is  pointed  out  to  him.  In  ment  which  would  have  led  by  the 
sach  an  exceptional  case  as  thia,  the  longer  path  to  the  gallows,  they  would 
great  lawyer  does  not  address  what  he  have  won  just  as  much  popular  ap- 
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ment.     This  is,  consequently,  a  good  indictment  Tor  murder 
in  the  second  degree.     The  words  which,  if  omitted,  would 

planse  as  if  they  had  succeeded  in  the  are  mindful  that  the  judicial  under- 
way of  their  election.    This  they  sacri-  standing  cannot,  and  does  not,  in  CTerj 
ficed  to  serre  their  client.    They  sacri-  instance,   take    cognizance    of    truths 
ficed,  also,  what  to  practising  lawyers  which  are  not  presented  to  it  in  argu- 
of  true  spirit  is  still  more  to  be  sought,  ment ;   and  they  are  equally  ready  to 
the  opportunity  of  laying,  in  no  cring-  correct  former  diisapprehensions  as  to 
ing  or  humiliating  way,  at  the  feet  of  confirm  former  truths.    Here  there  is 
the  tribunal  before  which  they  were  no  vanity,  no  pride  of  opinion ;   but 
daily  appearing,  a  more  grateful  and  judicial  wisdom  and  the   humility^  of 
truly  pleasing  tribute  of  respect  than  great  minds  prevail."    Such  is  not  flat- 
it  is  often  permitted  to  men  in  the  like  tery.    It  is  the  grateful  tribute  of  silent 
position  to  do.    There  had  been  uttered,  praise,  which  the  pure  and  the  good, 
in  previous    cases,  dicta  which  were  the  wise  and  the  just,  love  to  lay,  when 
quite  adverse  to  this  true  view  of  the  they  can,  at  the  feet  of  those  whom 
law.    And  there  had  been  men  actually  they  approach ;  and  especially  does  the 
executed  on  proceedings  just  as  excep-  practising  lawyer  love  to  lay  it — rerer- 
tionable  as  was  this  one,  thus  viewed,  ently  to  lay  it — at  the  foot  of  the  high- 
Those  cases  and  dicta  were  not  really  est  tribunal  of  his  State, 
in  the  way  (see  Bishop  First  Book,        21.  In  the  first  volume  (Vol.  I.  §  293, 
§  893-401,  454,  455),  because,  in  no  in-  294)  we  saw,  that  (to  repeat,  in  part, 
stance,  is  the  mere  dictum  of  a  judge  what  has  already  been  said  in  this  note) 
sulTered  to  override  what  is  afterward  a  prosecuting  officer  should  never  seek 
seen  to  be  otherwise  the  law;   while  a  conviction  contrary  to  the  truth  of 
actual  decisions,  involving  points  which  the  law.    In  this  view,  and  for  other 
were  not  distinctly  raised  and  discussed  reasons  on  which  it  is  not  necessary 
on  their  true  merits,  and  on  which  the  here  to  dwell,  the  result  appears,  that 
judicial  mind  did  not  really  pass,  or,  if  the  fault  of  this  incorrect  judgment,  if 
it  passed,  did  so  blindly,  have  no  higher  fault  exists  anywhere,  lies  at  the  door  of 
effect.    But,  more  than  this,  these  cases  the  Attorney-General.      So  we  should 
were  not  in  the  way  because,  as  we  shall  say,  looking  at  the  question  merely  in 
tee  further  on  in  the  text,  the  points  a  legal   light.     But  the  ofllce  of  At- 
wereof  such  a  nature  that  they  could  not  torney-Gencral  is  considered  to  be  in 
be  settled,  except  correctly,  by  any  num-  some  measure  statesmanly,  and  on  this 
ber  of  decisions.     (Bishop  First  Book,  ground  reasons  appear  justifying  him 
§  401,  455.)    Now,  while  this  was  truly  in  the  present  case.    This,  however,  is 
so,  still  the  true  case  was  one,  which,  a  point  lying  outside  the  jurisdiction  of 
for  reasons  stated  in  the  paragraph  be-  the  present  work.    He  could  find  "pre- 
fore  the  last,  would  have  been  annoy-  cedents  "  enough  in  the  books  wherein 
ing  to  judges  of  a  different  class  from  the   mysteries   of    statesmanship    are 
those  who  constitute  the  bench  of  the  written,  to  justify  him  in  going  to  any 
supreme  tribunal  of  the  Commonwealth  length ;  and  precedents  from  the  high- 
of  Massachusetts.    Had,  therefore,  the  est  official  sources  known  in  our  coun- 
prime  duty  to    the  client  permitted,  try. 

most  happy  would  these  lawyers  have        22.  This  extended  note  has  not  been 

been  to  take  this  case  ip  its  true  light  introduced  for  the  sake  of  shedding 

to  them ;  and  thus  say,  in  the  language  light  on  the  particular  case,  so  much  as 

of  acts,  more  pleasing  than  words  can  to  instruct  the  younger  readers,  and 

be :    **  We  know   the  tribunal   before  somewhat  freshen  the  recollections  of 

which  we  now  appear.    It  is  composed  the  older  ones,  concerning  some  "  points 

of  judges  every  one  of  whom  is  with-  of  practice  "  of  the  utmost  importance 

out  blemish.    The  men  of  this  tribunal  to  be  understood  and  remembered. 
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leave  it  a  good  indictment  for  manslaughter,  will  here  be  placed 
in  parentheses ;  and  the  words  which,  if  added,  would  swell  it 
to  a  good  indictment  for  murder  in  the  first  degree,  under  the 
first  clause  of  the  statute,  will  be  here  added  in  brackets.  The 
indictment  contained,  in  fact,  three  counts;  but  they  dififer 
only  in  such  things  as  the  description  of  the  wound.  The 
following  is  the  first  count,  with  the  added  words,  as  just 
explained :  — 

"  Th«t  Edward  W.  Green,  late  resident  of  Maiden,  in  the  county  of  Middle- 
sex and  CoramonweaUli  aforesaid,  laborer,  on  the  fifteenth  daj  of  December,  in 
the  jear  of  our  Lord  one  thousand  eight  hundred  and  sixty-three,  with  force  and 
arms,  at  Maiden,  in  the  county  aforesaid,  in  and  upon  one  Frank  £.  Conyerse, 
feloniously,  wilfully  (and  of  his  [deliberately  premeditated]  malice  aforethought), 
,  did  make  an  assault;  and  that  the  said  Edward  W.  Green  a  certain  pistol,  then 

and  there  charged  with  gunpowder  and  one  leaden  bullet,  then  and  there  feloni- 
ously, wilfully  (and  of  bis  [deliberately  premeditated]  malice  aforethought),  did 
discharge  and  shoot  off,  to,  against,  and  upon  the  said  Frank  £.  Converse ;  and 
that  the  said  Edward  W.  Green,  with  the  leaden  bullet  aforesaid,  out  of  the 
pistol  aforesaid,  then  and  there  by  the  force  of  the  gunpowder  aforesaid,  by  the 
said  Edward  W.  Green  discharged  and  sliot  off  as  aforesaid,  then  and  there  felo- 
niously, wilfully  (and  of  his  [deliberately  premeditated]  malice  aforethought) 
did  strike,  penetrate,  and  wound  the  said  Frank  E.  Converse,  in  and  upon  the 
right  side  of  the  head  of  the  said  Frank  E.  Converse,  near  the  right  ear  of  the 
said  Frank  E.  Converse,  giving  to  the  said  Frank  £.  Converse,  then  and  there 
with  the  leaden  bullet  aforesaid,  so  as  aforesaid  discharged  and  shot  out  of  the 
pistol  aforesaid  by  the  said  Edward  W.  Green,  in  and  upon  the  right  side  of  the 
head  of  the  said  Frank  E.  Converse,  near  the  right  ear  of  the  said  Frank  £. 
Converse,  one  mortal  wound  of  the  depth  of  six  inches  and  of  the  breadth  of  one- 
quarter  of  an  inch,  of  which  said  mortal  wound  the  said  Frank  E.  Converse  then 
and  there  instantly  died.  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say,  that  the  said  Edward  W.  Green,  the  said  Frank  E.  Converse,  in  the 
manner  and  by  the  means  aforesaid,  feloniously,  wilfully  (and  of  his  [deliberately 
premeditated]  malice  aforethought),  did  kill  (and  murder),  against  the  peace  of 
the  said  Commonwealth,  and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided." 

§  592.  Statntes  and  Form  of  Indictment  compared.  —  Now, 
let  US  compare  the  form  of  indictment,  as  thus  set  out,  with  the 
two  statutes ;  namely,  the  statute  dividing  felonious  homicide 
into  the  two  degrees  which  bear  the  names  of  murder  and 
manslaughter,  and  this  first  clause  of  the  Massachusetts  statute 
dividing  murder  into  what  it  calls  the  first  and  second  degrees. 
The  reader  should  first  look  at  this  form  with  the  words  in 
parentheses  and  in  brackets  excluded.  He  then,  as  we  have 
Been,  has  the  form  of  an  indictment  for  manslaughter.    But 
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this  was  likewise,  before  the  Statute  of  28  Hen.  8,^  an  indict- 
ment for  felonious  homicide,  there  being  no  such  offence 
known  as  murder.  In  this  state  of  the  law,  this  Statute  of 
Hen.  8  provides,  that,  when  the  felonious  homicide  is  committed 
^^  wilfullj  and  of  malice  aforethought,"  it  shall  be  punished 
differentlj  from  what  it  is  when  this  element  does  not  exist. 
And  the  words  in  parentheses  have  been  ever  since  held  bj  all 
the  courts,  English  and  American,  to  be  necessarj  in  order  to 
justify  the  infliction  of  the  penalty  provided  for  murder.  If  a 
judge  should  say,  from  the  bench,  that  the  old  form  charged 
the  higher  as  well  as  the  lower  degree  of  felonious  homicide,  — 
that  is,  charged  murder  as  well  as  manslaughter, —  every  legal 
person  who  heard  the  utterance  would  be  thinking  of  the  steps 
by  which  a  commission  of  lunacy  would  be  appointed  to  take 
care  of  him.  Now,  after  the  form  of  -indictment  for  murder, 
as  distinguished  from  the  old  form  which  is  known  as  the 
indictment  for  manslaughter,  has  become  established,  a  statute 
provides,  almost  copying  the  formula  furnished  by  the  Statute 
of  23  Hen.  8,  that,  when  the  malice  aforethought  is  ^^  deliber- 
ately premeditated,"  the  killing  shall  be  punished  differently 
from  what  it  is  when  the  malice  is  not  thus  premeditated,  but 
is  simply  ^^  malice  aforethought,"  an  expression  construed  as 
not  requiring  deliberate  premeditation.  What  shall  be  said  of 
the  judicial  understandrng  which  can  lay  it  down,  in  the  face 
of  ages  of  precedent,  as  well  as  the  plainest  common  sense, 
that  to  charge  the  killing  to  have  been  done  simply  of  ^^  malice 
aforethought"  is  also  to  charge  it  with  the  added  element 
known  by  the  Words  "  deliberately  premeditated  "  ? 

§  593.  Continiied  —  Further  of  the  Ghreen  Case.  —  Now,  in  the 

opinion  of  the  court,  in  this  case  of  Green,  occur  the  following 
words,  the  erroneousness  of  which  will  appear  on  inspection  of 
the  form  of  the  indictment  itself:  ^'  It  [the  indictment  in  which 
the  words  above  given  in  brackets  are  not  contained]  sets 
forth  the  highest  grade  of  homicide,  —  murder  in  the  first 
degree,  —  and  thereby  includes  the  inferior  grade  of  murder 
in  the  second  degree,  in  like  manner  as  an  indictment  for  mur- 
der at  common  law  embraces  a  charge  of  manslaughter,  which 
is  comprehended  in' the  allegations  necessary  to*  charge  the 

1  Ante,  §  498  et  seq. 
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higher  offence.'^  ^  If  we  look  at  the  indictment  as  augmented 
bj  the  words  here  added  in  brackets,  we  see  that  it  thus 
becomes  precisely  what  the  judge  states  it  to  have  been  before. 
It  now  ^^  includes  the  inferior  grade  of  murder  in  the  second 
degree,  in  like  manner  as  an  indictment  for  murder  at  common 
law  embraces  a  charge  of  manslaughter."  If  the  jury  find,  that 
the  idea  comprehended  by  the  words  '^deliberately  premedi- 
tated "  is  not  covered  by  the  facts  proved,  but  the  rest  of  the 
indictment  is  covered,  they  render  a  verdict  of  murder  in  the 
second  degree;  if  they  find  that  the  idea  comprehended  by 
the  words  ''of  his  [deliberately  premeditated]  malice  afore- 
thought" is  not  covered  by  the  facts  proved,  but  the  remain- 
ing allegations  are  covered,  their  verdict  is  for  manslaughter ; 
the  two  cases  are,  as  already  explained,  alike  both  in  principle 
and  in  the  origin  and  reason  of  the  law. 

§  594.  DiBOUBsion  of  the  Form  of  Indiotment,  contdnned. — Let 

US  next  suppose  that  the  words  put  in  brackets  are  erased  from 
the  indictment,  leaving  it  as  it  actually  stood  in  Green's  case. 
There  now  remain  no  words  which  can  be  erased,  and  leave 
the  allegations  sufficient  as  a  charge  of  murder  in  the  second 
degree,  or  murder  at  the  common  law,  unless  they  should  be 
such  mere  surplus  words  as  are  unimportant  even  in  an  indict- 
ment for  manslaughter.  If  the  reader  thinks  otherwise,  let 
him  try.  Suppose  he  takes  out  the  word  "  malice  "  ;  now  the 
indictment  drops  to  manslaughter.  Next  he  takes  out  "  afore- 
thought" :  again  the  indictment  drops,  for  it  charges  only  man- 
slaughter. He  takes  out  "  murder,"  and  only  manslaughter  is 
left  of  the  charge.  In  despair  here,  he  falls  upon  some  other 
part  of  the  indictment ;  so  lie  removes  the  part  which  describes 
the  depth  and  breadth  of  the  wound.^  This  is  mere  surplus 
matter ;  therefore,  if  the  indictment  charged  murder  in  the  first 
degree  before,  it  equally  charges  murder  in  the  first  degree  now. 

1  Ante,  S  ^^»  °o^®f  P^^-  ^^'    '^^^^  ground,  neither  has  any  person  ever  ex- 

leader  will  please  refer  to  this  para-  plained  the  assumed  distinction.    The 

graph,  and  peruse,  in  connection  with  same  words  cannot  mean  one  thing  or 

the  sentence  quoted  in  the  text,  the  one  another,  or  two  different  things,  at  the 

next  following  it.    The  learned  judge  bidding  of  the  prosecutor,  at  the  same 

there  speaks  of  "  only  one  offence,"  instant  and  in  the  same  place.   And  see 

with  a  two-fold  punishment,  &c,  (see  post,  §  597. 

ante,  f  676) ;  but  I  cannot  see  how  any  >  Ante,  {  618-620. 
distinction  is  to  be  drawn  on  any  such 
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§  596  SPECIFIC  ISSUES  AND   OFFENCES.  [BOOK  ZI. 

§  595.  ContinnecL  —  The  words  "  malice  aforethought,*'  used 
to  designate  the  intent  by  which  the  killing  becomes  murder, 
have,  as  the  reader  knows,  a  technical  meaning,  and  thej  do 
not  signify  that  the  person  killing  meant  to  kill.^  On  the 
other  hand,  the  words  '^  deliberately  premeditated  malice 
aforethought "  do  include  in  their  meaning,  as  the  courts  all 
construe  them,  the  intent  to  take  life.^  The  charge  that  a 
killing  was  committed  of  ^^  malice  aforethought"  may  indeed 
be  sustained  by  proof  that  it  was  of  ^^  deliberately  premeditated 
malice  aforethought " ;  because  it  is  always  permissible  to 
prove  more  than  is  alleged,  but  never  permissible  to  prove  less. 
Yet  suppose  the  courts  decide,  not  only  once,  but  over  and 
over  again,  a  thousand  times,  that  the  words  of  ^'  malice  afore- 
thought" mean  more  than  is  thus  stated,  and  include  the  idea 
of  the  intent  to  take  life,  thus  signifying  all  which  is  compro- 
liended  by  the  phrase  ^'  deliberately  premeditated  malice  afore- 
thought "  ;  in  this  event,  if  the  decisions  are  accepted  as  sound 
law,  there  necessarily  ceases  to  be  any  murder  in  the  second 
degree.  The  reason  is,  that,  if  the  two  words  ^'  malice  afore- 
thought "  mean  all  this,  they  are  not  proved,  at  least  they  are 
not  both  proved,  when,  by  the  facts  developed,  there  is  shown 
to  have  been  no  intent  to  kill.  Then,  as  we  have  seen,  since 
these  words  have  failed  to  be  sustained  in  the  proof,  the  allega- 
tions which  are  proved  (these  words  being  regarded  as  though 
erased)  comprehend  only  an  indictment  for  manslaughter. 

§  596.  ContinaecL  —  If  we  should  employ,  instead  of  the 
words  in  brackets,  allegations  which  would  cover  any  other  of 
the  alternative  clauses  of  the  statute,  the  same  course  of  rea- 
soning which  we  have  just  gone  through  with  would  apply  then 
as  now.  The  result  is,  that  no  number  of  decisions,  and  no 
course  of  judicial  construction,  and  no  new  meanings  given  to 
words,  nothing  in  the  power  of  man  on  earth,  can  make  the 
form  of  indictment  which  we  have  above  copied,  stripped  of  the 
words  enclosed  in  brackets,  comprehend  a  charge  of  murder  in 
the  first  degree,  ^'  in  like  manner  as  an  indictment  for  murder 
at  common  law  embraces  a  charge  of  manslaughter" ;  unless, 

indeed,  we  annihilate  the  crime  of  murder  in  the  second  degree, 

• 

1  Crim.  Law,  11.  §  742 ;  ante.  S  661.  *  Crim.  Law.  U.  $  74S-760. 
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tod  even  then  we  do  not  speak  of  something  '^  embracing " 
nothing.^ 

§  597.  Contdnaed.  —  Now  this  is  the  only  way  known  to  the 
law,  or  known  to  reason,  in  which  one  crime  comprehends 
another,  and  an  allegation  of  the  higher  offence  embraces  also 
an  allegation  of  the  lower.^  If,  in  the  nature  of  two  offences, 
one  is  included  in  the  other,  there  cannot  be  a  conviction  of  the 
lower  on  a  charge  of  the  higher,  unless,  in  the  way  just  pointed 
out,  the  form  of  the  allegation  is  such,  that,  when  the  peculiar 
constituents  of  the  higher  fail  to  be  proved,  there  remains,  in 
allegation,  an  adequate  charge  of  the  lower.^  Or  to  express 
the  idea  in  the  words  of  the  same  learned  judge  who  delivered 
the  opinion  of  the  court  in  the  Green  case,  a  verdict  cannot 
"  be  properly  received  and  recorded,  convicting  the  defendant 
of  any  lesser  offence  than  the  felony  set  out  in  the  indictment, 
unless  such  minor  offence  was  substantially  charged  by  the 
residue  of  the  indictment,  after  striking  out  that  portion  of 
which  the  defendant  was  acquitted.'*^  If,  to  apply  the  doctriae 
to  the  present  discussion,  a  particular  form  of  allegation  charges 
murder  in  both  the  first  degree  and  the  second,  then  there  is 
some  thing  —  namely,  the  thing  that  belongs  to  murder  in  the 
first  degree,  but  does  not  belong  to  murder  in  the  second 
degree  —  which  may  be  "struck  out"  of  the  indictment,  and 
leave  a  "  residue  "  to  constitute  a  valid  indictment  for  murder 
in  the  second  degree.  But  we  have  seen,  that,  in  the  form 
employed  against  Green,  there  was  no  such  tiling  and  no  such 
residue.  This  fundamental  truth  cannot  be  varied  by  calling 
tlie  two  offences  "  one  offence."  ^  If  the  punishment  is  the 
same  for  the  one  branch  of  the  "  one  offence  "  as  for  the  other 
branch,  then  the  distinction  becomes  immaterial.  But  if  the 
punishment  differs,  the  higher  degree  must  be  distinguished 
from  the  lower ;  else,  when  the  higher  degree  of  the  punish- 
ment is  to  be  inflicted,  the  corresponding  higher  degree  of  the 
crime  does  not  appear  "  fully,"  ®  or  even  at  all,  in  the  indict- 
ment. 

1  And  sec  Bishop  First  Book,  §  401,  *  Commonwealth  v.  Murphy,  2  Allen, 

466,  466.  168,  164.    See  Vol.  I.  §  420. 

s  See  the  chapter  in  Vol.  I.  com  ^  Ante,  §  675,  693,  note, 

mencing  §  415*.  <  Ante,  §  588. 

>  Crlm.  Law,  I.  {  807,  809,  818. 
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§  599  SPECIFIC  ISSUES   AND  OFFENCES.  [BOOK  XI. 

§  598.  Snbseqnent  AdjudicationB.  —  Since  the  Green  case  set 
on  foot  the  new  and  peculiar  doctrine,  that  an  indictment 
which  omits  all  mention  of  the  elements  which  by  statute  con- 
stitute murder  in  the  first  degree,  does  neyertheless  charge 
this  degree  of  murder,  adjudication  in  this  country  has  made 
some  steps  both  backward  and  forward  in  respect  of  this  sub- 
ject. As  already  observed,^  it  appears  to  be  everywhere  ad- 
mitted now,  that,  if  this  form  of  the  allegation  does  not  in 
some  way  contain  this  higher  charge,  it  is  contrary  to  our 
Constitutions  to  convict  a  prisoner  upon  it  as  for  murder  in 
the  first  degree,  though  a  statute  should  so  expressly  direct. 
Let  us  look  at  some  things  which  have  been  held  and  said. 

§  599.  Maine.  —  It  appears  that  the  Maine  statute  employs 
the  word  "  express,"  instead  of  the  two  words  "  deliberately 
premeditated  "  ;  but  this  does  not  change  the  principle  in- 
volved. And  it  has  been  held  that  an  indictment  after  the 
form  in  the  Green  case,  containing  neither  the  word  "  ex- 
press "  nor  any  equivalent  term,  does  charge  murder  in  the 
first  degree,  as  well  as  murder  in  the  second  degree ;  conse- 
quently a  prisoner  can  be  constitutionally  convicted  upon  it,  of 
murder  in  the  first  degree,  and  subjected  to  the  higher  punish- 
ment. But  it  is  noticeable  in  this  case,  that  the  judges  were 
not  led  to  comprehend  in  any  measure  the  question  they  were 
deciding,  nor  were  their  minds  enlightened  even  to  a  glimpse 
as  to  the  opposing  argument.  If  references  were  made  to 
books  which  would  have  opened  a  better  view,  the  court  plainly 
did  not  look  at  them.  Said  the  learned  judge,  whose  opinion 
was  concurred  in  by  the  other  judges  :  "  There  is  still  but  one 
crime  denominated  murder,  as  at  the  common  law,  although 
by  the  provisions  of  the  statute  there  are  two  degrees  of  that 
crime,  liable  to  different  punishments.  The  first  degree  of 
murder,  under  the  statute,  is  precisely  the  same  as  the  high- 
est degree  at  common  law.  [Tiie  italics  are  not  those  of  the 
judge.  How  many  degrees  of  murder  are  there  at  the  common 
law?]  It  is  not  claimed  that  this  indictment  is  not  sufficient 
in  this  respect,  at  common  law,  to  set  out  the  highest  degree  of 
murder.     [What  is  the  highest  degree  of  murder  at  the  com- 

1  Vol.  I.  §  102;  ante,  §  687,  589;  post,  §  699. 
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mon  law  ?  The  author  of  these  volumes  has  supposed  he  had 
seen  every  book  and  nearly  if  not  quite  every  reported  case 
on  the  subject. of  the  criminal  laws  of  this  country,  of  England, 
and  of  Ireland,  yet  he  never  before  read  of  but  one  degree  of 
murder  at  the  common  law.]  On  the  other  hand,  it  contains 
apt  words  for  that  purpose.  The  words  ^  malice  aforethought ' 
would  ordinarily  be  understood  to  express  the  same  idea  as 
'  express  malice ' ;  and  include  cases  of  implied  malice,  only 
as  the  greater  includes  the  less.  It  is  perhaps  clear  that, 
under  an  indictment  like  this,  alleging  that  the  killing  was 
done  with  ^malice  aforethought,'  it  would  be  necessary  to 
prove  express  malice  even  at  common  law,  but  for  the  principle 
of  lata  that  the  greater  contains  the  leas,  [If  the  author  under- 
stands the  learned  judge  here,  his  proposition  is,  that  the 
words  ^'  malice  aforethought "  include  in  themselves  express 
malice  ;  that  is,  signifying  more  than  ^^  implied  malice,"  being 
"  greater,"  they  contain  the  latter ;  therefore,  when  ex- 
.press  malice  is  alleged  by  the  use  of  these  words,  the  allega- 
tion is  sustained  by  proving  implied  malice,  —  the  "less." 
This  is  a  reversal  of  the  telescope  as  new  and  interesting  as 
the  invention  of  degrees  of  murder  at  the  common  law.  Here- 
tofore the  doctrine  has  been,  that  you  might  sustain  your 
charge  by  proving  more  than  you  alleged,  because  the  "  greater 
contains  the  less '' ;  but  you  could  not,  because  the  "  greater 
contains  the  less,"  allege  more  and  prove  less.  But  this  in- 
trusion of  the  bracket  broke  the  learned  judge's  sentence  in 
two.  So  let  us  go  back  and  commence  the  sentence  again.] 
It  is  perhaps  clear  that,  under  an  indictment  like  this,  alleging 
tlmt  the  killing  was  done  with  ^  malice  aforethought,'  it  would 
be  necessary  to  prove  express  malice  even  at  common  law,  but 
for  tlie  principle  of  law  that  the  greater  contains  the  less,  or  for 
the  other  principle  of  law  that  in  certain  cases  malice  may  be 
implied  with  the  same  effect  upon  the  crime  as  though  express 
were  proved.  It  would  therefore  seem  necessarily  to  follow, 
that  the  indictment  is  sufficient  to  sustain  the  verdict.  These 
views  [the  reader  is  now  prepared  not  to  wonder  at  the  com- 
pliment conveyed  in  the  sentence  we  are  here  entering  upon^ 
are  confirmed  by  the  very  able  opinion  of  the  court  in  Massa- 
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chusetts,  in  the  well  considered  case  of  Green  v.  The  Com- 
monwealth, and  the  cases  there  cited."  ^ 

§  600.  Maine,  continued.  —  Since  the  foregoing  decision  was 
rendered,  the  same  court  has  given  the  opinion,  in  answer  to 
an  inquiry  by  the  Executive  Council,  that  an  indictment  which 
charges  murder  generally,  without  introducing  those  allega- 
tions which  show  it  to  be  in  the  first  degree,  followed  by  a 
verdict  finding  the  defendant  "  guilty  of  the  murder  whereof 
he  stands  charged,"  will  not  sustain  a  judgment  under  the 
statute  as  for  murder  in  the  first  degree.  The  judges  gave 
separate  opinions,  and  did  not  perfectly  agree  in  their  views. 
The  doctrine  of  the  last  mentioned  case  was  not  overruled;^ 
yet,  in  reason,  the  indictment  either  did  or  did  not  charge  mur- 
der in  the  first  degree.  If  it  did,  why  was  not  the  verdict 
sufficient  ?  If  it  did  not,  to  render  judgment  as  for  the  higher 
offence,  on  any  finding  by  the  jury,  would  violate  the  Consti- 
tution of  the  State. 

§  601.  New  York.  —  The  court  of  this  State  appears  also 
to  have  embraced  the  general  doctrine  put  forth  by  the  Massa- 
chusetts and  Maine  tribunals ;  holding  that  the  statutory 
words,  with  "  premeditated  design,"  or  their  equivalent,  need 
not  be  in  the  indictment  to  justify  a  conviction  for  murder  in 
the  first  degree.  From  this  conclusion  one  judge  dissented.' 
The  doctrine  of  this  case  was  afterward  reaffirmed ;  and 
Woodruff,  J.  stated  it  in  the  following  language:  That  the 
indictment,  simply  charging  the  killing  to  be  with  ^^  malice 
aforethought,"  ^'  is  a  good  and  sufficient  charge  of  murder  in 
the  first  degree.  That  the  statute  defining  murder  in  the  first 
degree,  murder  in  the  second  degree,  and  manslaughter,  has 
not  changed  the  form  of  pleading  so  that  an  indictment  for 
murder,  good  at  the  common  law,  is  no  longer  sufficient. 
That  under  such  an  indictment  there  may  be  a  conviction  of 
murder  in  the  first  degree,  or  in  the  second  degree,  or  of 
manslaughter,  according  to  the  description  of  the  act  given 
and  proved ;  and  that  tlie  statute  is  not  a  rule  of  pleading, 

1  The  Sute  r.  VerriU,  64  Maine,  408,  >  Fitzgerrold  v.  People,  87  N.  Y.  418. 

415,  416.  The  dissenting  opinion,  by  Bacon,  J.  it 

>  The  State  v.  Cleveland,  58  Maine,  at  page  685. 
564. 
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but  a  guide  to  the  conduct  of  the  trial  and  to  the  instructions 
to  be  given  to  the  jury ;  and,  therefore  [proceeding  more  logi- 
cally than  the  Maine  court],  that  a  general  verdict  of  guilty, 
as  charged,  is  a  conviction  of  murder  in  the  first  degree,  and 
warrants  a  sentence  of  death,  its  legal  penalty."  ^  In  these 
New  York  cases,  however,  like  the  Maine  ones,  the  real  argu- 
ment against  the  view  taken  by  the  court  seems  not  to  have 
been  in  any  considerable  measure  apprehended.  And  to  say 
^^  that  the  statute  is  not  a  rule  of  pleading,  but  a  guide  to  the 
conduct  of  the  trial,"  leaves  the  question  where  this  utterance 
found  it.  If  the  statute  requires  a  '^  premeditated  design  "  to 
attend  the  killing,  in  order  to  justify  the  punishment  of  the 
oifender  by  death,  and  the  indictmSnt  does  not  allege  the  ex- 
istence of  this  "  premeditated  design,"  but  only  "  malice  afore- 
thought" which  may  exist  without  such  design,  it  does  not 
help  the  allegation,  or  give  it  a  broader  meaning,  for  a  judge 
to  observe  '^  that  the  statute  is  not  a  rule  of  pleading." 

§  602.  New  Hampshire.  —  In  New  Hampshire,  according  to 
a  note  kindly  furnished  me  by  one  who  knows,  the  majority  of 
the  court  —  four  judges  against  two  dissenting  —  held,  that 
the  indictment  charging  ^^  malice  aforethought,"  in  the  more 
frequent  common-law  form,  justifies  a  conviction  for  murder 
in  the  first  degree,  on  proof  of  deliberate  killing.^  To  what 
extent  the  subject  was  really  examined  by  the  court,  the  writer 
is  not  fully  aware. 

§603.  Iowa.  —  On  the  other  hand,  the  court  of  Iowa  has 
given  the  subject  a  careful  and  intelligent  examination,  and 
unanimously  reached  the  conclusion  that  the  common-law  form 
wo  are  considering  does  not  charge  murder  in  the  first  degree, 
and  is  not  sufficient  to  sustain  a  conviction  for  it  in  this  degree. 
The  indictment  must  set  out,  that  the  killing  was  wilful  and 
deliberate,  or  otherwise  designate  the  element  of  crime  which 
the  statifte  makes  essential  to  this  degree  of  the  ofience.' 

1  Kennedy  v.  People,  89  K.  Y.  246, 250.  kins,  27  Iowa,  41 5 ;  The  State  v,  Bojle, 

s  The  Sute  v.  Pike,  Sup.  Jud.  Court,  28  Iowa,  522 ;  and  The  State  v.  Enouse, 

Rockingham,  June  Term,  1869.    The  29  Iowa,  118.    In  matter  of  authority^ 

case,  I  presume,  is  to  be  duly  reported ;  the  court  consider  that  this  doctrine 

but,  at  the  time  of  this  writing,  the  re-  is  sustained  by  Fouts  v.  The  State,  S 

port  has  not  been  published.  Ohio  State,  98 ;  Kain  v.  The  State,  S 

*  The  State  i*.  McCormick,  27  Iowa,  Ohio  Sute,  806 ;  Hagan  v.  The  State» 

402;  reaffirmed  in  The  State  v.  Wat-  10  Ohio  State,  459 ;  Fouta  v.  The  SUt«, 
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§  604.  Nature  and  Importance  of  this  Question  :  — 

Object  of  this  Disonsaion  —  Effect  of  Error.  —  This  discussion 

may  seem  to  some  to  be  too  much  extended  ;  and,  indeed,  it  is 
impossible  for  any  one  to  contemplate  the  necessity  of  extend- 
ing it  thus,  without  at  the  same  time  being  oppressed  with  the 
thought  that  modern  adjudication  has  lost  something  of  the 
clear  vision  wliich  in  most  cases  guided  the  tribunals  in  earlier 
times.  It  is  impossible  that  such  a  course  of  decision,  even  in 
these  modern  times,  should  have  disfigured  the  jurisprudence 
of  our  country,  but  for  the  fact — the  disgraceful  fact  —  that 
our  best  lawyers,  in  our  large  commercial  cities,  from  whose 
numbers,  to  a  considerable  extent,  the  judges  are  selected, 
know  almost  nothing  of  criminal  law,  and  are  even  proud  of 
their  ignorance  !  Tlie  earliest  interpretations  of  this  sort  of  leg- 
islation occurred  in  and  around  a  largo  commercial  city ;  and 
it  is  not  marvellous  they  blundered,  proceeding  from  a  class 
of  judges,  and  inspired  by  a  bar,  knowing  almost  nothing  of 
criminal  law  ;  and,  in  judicial  matters,  we  all  know  how  easy 
it  is  to  lead  a  not  well-informed  court  the  second  time  over  a 
path  of  error  once  trodden.  The  tribunals  of  our  several 
States  respect  each  other's  decisions  —  especially  decisions  pro- 
nounced in  the  commercial  centres^  whence  the  most  worthless 
adjudications  on  questions  connected  with  the  criminal  law 
usually  proceed  —  and  follow  them,  often  without  any  fresh 
investigation  as  to  the  real  merits  of  the  question.  Thus  has 
it  been  in  the  present  instance.  And  if  the  error  were  confined 
in  its  evil  effects  merely  to  this  class  of  cases  themselves,  the 
mischief  would  ^ot  be  so  great  But,  to  sustain  the  error, 
the  judges,  as  the  reader  will  see  from  specimens  of  opinions 
given  in  the  foregoing  sections,  announce  from  time  to  time  all 
'sorts  of  absurd  and  mischievous  doctrines,  the  effect  of  which, 
if  not  arrested,  will  be  to  taint  the  whole  body  of  our  criminal 
law.  Hence  it  is  that  the  author  has  felt  compelled 'to  unfold 
this  subject  to  so  great  a  length. 

§  605.  Error  doomed  —  Decisions  -v^hich  cannot  make  Iiaw.  — 

In  the  law,  there  are  some  principles  which  no  decisions  can 

4  Greene,  Iowa,  500 ;  Bower  v.  The  ruled  by  the  later  case  of  The  State  v. 

State,  6  MiMo.  864 ;  The  State  v.  Jones,  Johnson,  8  Iowa,  625.    But  the  court 

20  Misso.  68.  The  Iowa  case  thus  cited  deems  that  it  was  not  really  so,  as  to 

baa  been  supposed  to  have  been  over-  the  doctrine  of  the  text 
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strengthen,  and  none  can  overtarn.  They  are  like  the  demon- 
strations in  geometiy ;  no  human  authority  can  overthrow 
them,  no  reason  can  render  them  void.  Decisions  against 
them  may  redound  to  the  dishonor  of  the  tribunal,  but  not  to 
the  dishonor  of  the  principles.  Bury  them  in  decisions,  pile 
mountain  upon  mountain  upon  them,  still,  like  the  hidden  fires 
of  the  earth,  in  God's  own  time  they  will  break  forth,  and  no 
man  can  arrest  their  progress.' 

§  606.  Continned  —  Preaent  Subject  —  Demonstration.  —  Of 
this  class,  is  the  matter  now  under  consideration.^  Let  us 
take,  for  convenience,  another  of  the  diagrams,  employed,  in 
the  work  on  the  Criminal  Law,  for  the 
instruction  of  students.  Suppose  A  D  E 
comprehends  every  thing  which  is  neces- 
sarily embraced  in  a  charge  of  murder 
according  to  the  law  as  it  stood  before 
the  statutes  designated  certain  ingre- 
dients which  would  swell  the  offence  to 
murder  in  the  first  degree.  By  the  statutes,  where  these  in- 
gredients do  not  exist,  the  offence  is  murder  in  the  second 
degree,  for  which  imprisonment  is  to  be  inflicted.  We  have 
seen,^  that,  if  we  omit  from  the  form  given  in  the  preceding 
section  what  is  there  printed  between  brackets,  there  is  no 
superfluous  allegation  or  word  which  can  be  rejected,  and  still 
leave  the  indictment  sufficient  to  embrace  any  kind  of  murder. 
And,  if  we  turn  to  the  provisions  of  the  Massachusetts  statute 
defining  the  elements  which  must  enter  into  murder  in  the 
first  degree,^  we  shall  perceive  that  the  form  of  indictment 
thus  contemplated  can  be  sustained  in  the  proof,  without  prov- 
ing any  one  of  those  elements.  This  is  a  proposition  which  no 
person  read  in  this  department  of  our  criminal  law  will  think 
of  disputing.  Therefore  the  form  of  the  indictment,  under 
consideration,  embraces  A  D  E,  and  no  more.  Next,  let  us 
suppose  that  A  B  C  E  D  embraces  what  is  comprehended  in 
those  statutory  specifications  which  point  out  murder  in  the 
first  degree,  as  distinguished  from  murder  in  the  second  de- 

1  And  see  Bishop  First  Book,  §  896-  >  Ante,  f  694. 

401, 466-467.  '  Ante,  S  691- 
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gree.  It  now  becomes  impossible  for  judicial  decision  to 
make  A  D  E  embrace  every  tiling  which  is  signified  by  A  B  C. 
When  judicial  decision  can  establish  the  broader  proposition, 
in  which  this  one  is  included,  that  the  part  of  a  thing  is 
equal  to  the  whole,  contrary  to  an  axiom  which  every  boy 
reads  in  his  book  of  geometry,  then  can  judicial  decision 
control  any  other  law  which  is  written  in  this  framework  of 
things  wherein  we  dwell.  It  'can  turn  the  course  of  our 
rivers,  make  the  ocean  dry  land,  give  us  wings  like  angels, 
and  convert  all  realities  into  dreams.^ 

§  607.    ObsenrationB    upon  the  DeciAionB.  —  The   discussionS 

upon  this  subject,  as  they  appeared  in  the  first  edition  of* this 
work,  were  published  at  nearly  the  same  time  with  the  Green 
case.  There  are  judges  who  consider  it  beneath  them  to  look 
into  any  elementary  book,  especially  by  a  living  author,  for 
helpful  light ;  differing  herein  from  the  all-embracing  atmos- 
phere, which  opens  itself  as  readily  to  the  rays  emitted  from  a 
tallow  candle,  as  to  the  beams  of  the  sun  himself.  But  it 
will  show  the  force  of  truth  to  observe,  and  the  author  will 
observe,  at  the  risk  of  any  foolish  charge  of  egotism  which 
may  be  made  against  him,  that,  while  various  judges  have  read 
and  considered  the  Green  case  to  repudiate  it,  no  judge  has 
ever  read,  till  he  understood,  the  discussions  which  appeared 
upon  the  subject  in  the  first  edition  of  tins  work  without  fol- 
lowing them.  No  legal  person  of  any  sort  has  undertaken  to 
answer  the  view  of  legal  doctrines  thus  presented.  No  one 
who  understands  them  ever  wilL  And  it  is  useless  to  ignore  what 
in  legal  argument  cannot  be  answered.  The  light  of  this  world 
has  progressed  too  far.  Men  in  official  position  may  by  virtue 
of  office  command  bayonets,  but  not  brains.  The  author  on  a 
previous  occasion  warned  foolish  young  men,  vainly  attempting 
to  secure  the  favor  of  intelligent  judges,  who  are  still  not  free 
from  the  possibility  of  error,  that  it  is  useless  to  rail  at  views 
they  cannot  answer,  through  appeals  to  the  authority  of  a  blind 
decision.^  And  if  any  persons,  off  or  on  tlie  bench,  go  counter 
to  any  views  of  legal  doctrine,  by  whomsoever  presented,  with- 
out taking  the  trouble  to  comprehend  them,  and,  of  course, 

^  And  see  Bishop  First  Book,  §  456.  2  Bishop  First  Book,  §  401,  DOte. 
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withoat  answering  them,  they  do  it  at  the  risk  of  committing 
an  error  of  which  they  may  live  to  repent. 

§  608.  statutes  reconBtmed  — UnconstitatioiiaL  —  Wlien  these 

views  prevail,  as  sooner  or  later  they  will,  the  question  will 
have  to  be  decided,  whether  the  statutes  shall  be  pronounced 
unconstitutional,  or  whether  they  shall  receive  a  new  and  better 
interpretation.  Plainly,  the  latter  is  the  true  course.^  And, 
as  already  observed,^  it  is  indicated  by  judicial  opinion  thus 
far.  For  instance,  the  Massachusetts  statute  provides,  that 
"  nothing  herein  shall  be  construed  to  require  any  modification 
of  the  existing  forms  of  indictment."  ^  Now,  the  reader  has 
seen^that,  according  to  existing  forms,  some  charge  murder  in 
the  first  degree  within  the  meaning  of  the  statute,  while  others 
do  not.  The  words  of  the  statute  are  answered,  therefore,  if 
we  construe  it  to  refer  to  such  things  as  that  the  indictment 
need  not  conclude  as  against  the  form  of  the  statute,  —  a  ques- 
tion upon  which,  without  this  provision,  there  might  be  some 
doubt,  though  the  better  opinion  would  probably  sustain  the 
omission  of  this  conclusion.^  Then,  if  the  indictment  were  in 
substance  for  murder  in  the  first  degree,  being  also  in  one  of 
the  ^*  existing  forms,"  this  statute  would  doubtless  render  it 
good  as  against  any  mere  technical  objection.  For  example, 
the  common  form  of  the  indictment  for  murder  by  poison, 
under  the  old  law,  ciiarges  that  the  poison  was  administered 
with  the  intent  to  take  life  ;^  and  this  is,  in  substance,  equiva- 
lent to  the  charge  that  the  act  was  "  deliberately  premedi- 
tated " ;  ®  therefore,  upon  such  a  charge,  a  conviction  for 
murder  in  the  first  degree  could  be  maintained  by  force  of  the 
statute,  even  if  it  could  not  be  without  the  statutory  aid. 
These  hints  are  applicable,  also,  in  a  general  way,  to  other 
questions  of  the  like  sort,  which  may  arise. 

§  609.  "  Sound  Mind."  —  In  these  cases,  as  in  others,  it  is  not 
necessary  for  the  indictment  to  allege  that  the  defendant  is  a 
person  of  "  sound  mind  " ;  even  though  the  statute  employs 
these  words  in  describing  the  offences 

>  Vol.  L  §  894.  »  Ante,  §  663,  664. 

«  Vol.  I.  §  102 ;  ante,  §  687,  689,  698,  •  Ante,  §  695. 

699.  "V  Fahnestock  v.  The  State,  28  Ind. 

'Mass.  Gen.  Stats.  160,  §  6.    See  281.   For  the  Indiana  statute,  see  Crim. 

ante,  §  690,  note,  par.  12.  Law,  II.  §  746. 


«  Ante,  §  499. 
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IV.  The  Indictment  as  respects  other  Statutory  Divisians  of 
Felonious  Homicide  at  the  Common  Law. 

§  610.  Few  DeciBions,  &a  —  We  saw,  in  the  work  on  the 
Criminal  Law,^  that  the  statutes  of  some  of  our  States  divide 
manslaughter  into  different  degrees,  after  the  manner  in  which 
murder  is  thus  divided.  If  we  had  not  the  materials  to  enable 
us  to  discuss  the  law  of  this  subject  there ;  so,  likewise,  we 
have  not,  to  discuss  the  procedure  here.^ 

§  611.  The  Principle.  —  But  the  principles,  which  must  gov- 
ern this  subject,  are  the  same  which  were  unfolded  under  our 
last  two  sub-titles. 

V.  The  Indictment  for  Statutory  Homicides. 

§  612.  All  Indictments  for  Felonious  Homicide  in  the  Main 
Statutory.  —  The  reader  should  bear  in  mind,  that  most  of  the 
discussions  in  this  chapter  thus  far  have  related  to  indictmeuts 
drawn,  in  fact  and  in  substance,  ppon  statutes.  Thus,  the 
indictment  for  murder  is  an  indictment  upon  Stat.  23  Hen.  8, 
c.  1,  and  Stat.  1  Edw.  6,  c.  12 ;  though,  for  reasons  which 
have  been  brought  under  review,  it  does  not  conclude  as 
against  the  form  of  the  statutes.  And  the  indictment  for 
murder  in  the  first  degree  is,  or  should  be,  drawn  in  the 
same  manner  upon  the  statute  which  divides  murder  into  the 
two  degrees. 

§  613.  Foregoing   Roles   applicable   here.  —  The  rules   which 

were  brought  to  light,  in  the  course  of  these  discussions,  are 
in  substance  the  same  which  should  control  the  indictment 
when  it  is  framed  to  meet  the  terms  of  a  statute  creating 
murder  or  manslaughter  where  common-law  offences  do  not 
prevail.  More  than  this,  the  general  principles  relating  to  all 
things  of  this  sort  are  stated  in  the  first  volume.^  It  will  not, 
therefore,  be  advisable  to  enter  much  into  the  subject  here. 

§614.  FoUow    statutory    "Words  —  Common-law    Forms.  —  It 

is  a  leading  proposition,  in  these  as  in  all  other  cases  of  indict- 
ments upon  statutes,  that  the  pleading  must  follow  in  substance 

1  Crim.  Law,  n.  §  752.  C.  877 ;  Walters  v.  Commonwealth,  8 

*  See  People  v.  Batler,  8  Parker  C.    Wright,  Pa.  186. 

s  Vol.  I.  §  698  et  aeq. 
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the  statutory  language.^  Yet  tins  language  may  be  such  as 
to  render  an  indictment  not  ill,  though  constructed  upon  the 
common-law  model ;  as,  for  instance,  in  Ohio,  an  indictment 
upon  the  statute  for  manslaughter,  framed  after  the  approved 
common-law  precedents,  is  good.*  And  in  New  York,  where 
th^  statutes  have  somewhat  modified  the  definition  of  murder,^ 
though  in  the  usual  general  way  the  common  law  of  crimes 
prevails  there,  the  common-law  form  of  the  indictment  for 
murder  appears  to  be  deemed  good.^  The  reader  may  likewise 
consult  the  cases  cited  in  a  note.^ 

VI.  The  Evidence. 

§615.  Course  of  the  DisouBsion.  —  This  sub-title  presents  to 
us  a  considerable  number  of  questions  upon  which  judicial 
opinion  differs.  Some  of  these  questions  are  quite  simple  and 
plain  in  point  of  principle,  while  others  are  attended  with  real 
difficulty.  Let  us  divide  the  matter  as  follows:  First,  Pre- 
sumptions and  the  Burden  of  Proof;  Secondly,  Views  as  to 
the  Kind  and  Amount  of  Evidence ;  Thirdly,  Some  Isolated 
Points. 

§  616.  First.     Preaumptians  and  the  Burden  of  Proof:  — 
What  Prestimption  from    mere  Act  of  KilHng.  —  In  the  first 

volume,^  there  is  a  general  discussion  of  the  doctrines  which 
govern  this  subject  in  criminal  causes.  With  that  discussion 
the  reader  is  supposed  to  be  already  familiar.  Now,  if,  in  a 
particular  case,  the  killing  is  proved  or  admitted  to  have  pro- 
ceeded from  the  volition  of  the  defendant,  and  nothing  more 
is  known  concerning  it,  there  is  great  diversity  of  opinion, 
respecting  the  presumption  which  is  to  be  deduced  from  thich 
fact,  as  to  the  guilt,  or  the  grade  of  the  guilt,  of  the  defendant. 
Among  the  propositions  to  be  found  in  the  books  is  the  follow- 
ing:— 

§617.    Presumption  that  the  Xming  is   Murder.  —  Says    Sir 

1  The  State  v.  Moses,  Minor,  898 ;  *  People  v.  DoUd,  9  GaL  676 ;  Peo- 

People  V,  Murray,  10  Cal.  809.  pie  v.  Wallace,  9  Cal.  80;  People  v. 

s  Satcliffev.  The  State,  18  Ohio,  469.  ColemaD,  10  Cal.  884;  The  State  v, 

*  Crim.  Law,  II.  |  740.  Feaster,  25  Misso.  824  ;  Jordan  v.  The 

4  People  V,  Enoch,  18  Wend.  159 ;  State,  22  Ga.  545. 

Lake  v.  People,  1  Parker  C.  C.  495.  See  •  Vol.  L  §  1066  et  seq.,  1059   et 

People  V.  White,  24  Wend.  620.  seq. 
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Michael  Foster :  "  In  every  charge  of  murder,  the  fact  of  killing 
being  first  proved,  all  the  circumstances  of  accident,  necessitj, 
or  infirmity  are  to  be  satisfactorily  proved  by  the  prisoner, 
unless  they  arise  out  of  the  evidence  produced  against  him ; 
for  the  law  presumeth  the  fact. to  have  been  founded  in  malice, 
until  the  contrary  appeareth."  ^  This  doctrine  is  explained  by 
Mr.  Greenleaf,^  who  is  followed  therein  word  for  word  by  Mr. 
Taylor,^  as  follows :  ^^  As  men  seldom  do  unlawful  acts  with 
innocent  intentions,  the  law  presumes  every  act,  in  itself 
unlawful,  to  have  been  criminally  intended,  until  the  contrary 
appears.  Thus,  on  a  charge  of  murder,  malice  is  presumed 
from  the  fact  of  killing,  unaccompanied  with  circumstances 
of  extenuation;  and  the  burden  of  disproving  the  malice  is 
thrown  on  the  accused."  There  are  in  the  books  many  utter- 
ances in  substantial  accord  with  this  doctrine.^  This  doctrine 
extends  no  further  than  as  concerns  the  presumption  to  be 
drawn  from  the  mere  naked  fact  of  killing;  for,  when  the 
circumstances  of  the  killing  appear  in  evidence  before  the  jury, 
they  are  to  be  told  that  on  the  government  lies  the  burden  to 
satisfy  them  of  the  malice,  as  well  as  of  the  killing.^ 

1  Foster,  256.  against  him."    McDaniel  v.  The  State, 

3  1  Greenl.  Ey.  §  84.  8  Sm.  &  M.  401. 

s  1  Taylor,  Ey.  §  103.  ^  Commonwealth  t;.  Hawkins,  8  Gray, 

*  People  V.  March,  6  Cal.  648 ;  The  468.  In  this  case,  Shaw,  C.  J.  '*  re- 
State  V.  Knight,  48  Maine,  11,  187;  marked,  that  the  doctrine  of  York's  Case 
The  State  v.  Town,  Wright,  Ohio,  76 ;  was,  that,  where  the  killing  is  proYed 
PennsjlYania  v.  Lewis,  Addison,  279,  to  haYe  been  committed  by  the  defend- 
282 ;  PennsylYania  v.  McFall,  Addison,  ant,  and  nothing /urther  is  shoum,  the  pre- 
266;  United  States  t;.  Armstrong,  2  sumption  of  law  is  that  it  was  malldoas, 
Curt.  C.  C.  446 ;  The  State  v.  Johnson,  and  an  act  of  murder ;  and  that  this 

8  Jones,  N.  C.  266 ;  Green  v.  The  State,  was  inapplicable  to  the  present  case, 
28  Missis.  687 ;  Commonwealth  v.  York,  where  the  circumstances  attending  the 

9  Met.  98 ;  Mitchell  o.  The  State,  6  homicide  were  fully  shown  by  the  evi- 
Yerg.  840 ;  The  State  v.  Anderson,  2  dence.  And  oh  this  point  the  chief  jus- 
Tenn.  6 ;  Hague  v.  The  State,  84  Mis-  tice  instructed  the  jury  as  follows :  The 
sis.  616;  Rex  v.  Greenacre,  8  Car.  &  murder  charged  must  be  proved;  the 
P.  86.  On  the  trial  of  a  prisoner  for  burden  of  proof  is  on  the  Common- 
murder,  the  court  charged  the  jury,  that  wealth  to  proYe  the  case ;  all  the  eYi- 
"eYcry  homicide  is  presumed  to  be  com-  dence,  on  both  sides,  which  the  jury 
mitted  with  malice  aforethought ;  and  find  true,  is  to  be  taken  into  considera- 
it  dcYolYCS  upon  the  prisoner  to  proYe  tion ;  and  if,  the  homicide  being  con- 
the  circumstances  which  excuse  the  ceded,  no  excuse  or  justification  is 
act."  This  charge  was  held  to  be  too  shown,  it  is  either  murder  or  man- 
broad  and  unrestricted,  for  it  omit-  slaughter;  and,ifthe  jury, upon  all  the 
ted  the  important  qualification,  "unless  drcumstanoes,  are  satisfied  beyond  a 
tbey  appear  from  the  eYidence  proYed  reasonable  doubt  that  it  was  done  with 
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§618.  Continiied  —  Two  Degrees  of  Murder.  —  The  doctrine 

of  the  last  section  is  sustained  by  very  numerous  authorities ; 
and,  regarded  in  the  light  of  the  number  of  its  supporters,  it 
may  be  pronounced  the  prevailing  or  established  doctrine.  In 
some  States,  where  murder  is  divided  into  two  degrees,  the 
presumption  has  been  held  to  be,  that  it  is  in  the  second,  and 
not  the  first,  degree.^  If  we  should  follow  back  this  principle 
but  a  single  step,  we  should  see,  that,  felonious  homicide  having 
been  divided  by  statute  into  two  degrees,  namely,  murder  and 
manslaughter,^  the  act  of  killing  must  be  presumed  to  be  man- 
slaughter and  not  murder.  Then,  taking  another  step  back, 
the  common  law  having  divided  homicides  into  felonious  and 
not  felonious,  the  presumption  should  be  that  the  killing  was 
not  felonious. 

§  619.  Continued  —  How  in  Principle. — In  the  facts  of  cases, 
something  more  will  almost  always  appear,  than  merely  that 
the  death  proceeded  from  the  volition  of  the  defendant.  But 
where  this  only  is  shown,  it  is  plainly  a  violation  of  the  ordi- 
nary principles  of  evidence,  and  of  common  sense,  and  of  com- 
mon justice,  to  raise,  upon  the  mere  fact  of  causing  the  death, 
the  presumption  that  it  was  such  a  killing  as  constitutes  mur- 
der. The  reasoning  by  which  this  presumption  is  educed,  as 
given  by  Mr.  Greenleaf,^  after  the  usual  manner  of  the  books, 
is  of  the  very  quintessence  of  legal  error.  It  begins  by  assum- 
ing that  the  act  of  killing  is  unlawful.  It  may,  in  a  particular 
case,  be  unlawful,  or  it  may  not.  But,  in  truth,  vastly  more 
people  are  killed  lawfully  than  unlawfully.  It  may  be  said, 
then,  that  the  common  course  of  taking  life  among  us  is  lawful ; 
for  instance,  it  is  so  when  the  regularly  educated  and  licensed 
medical  practitioner  unintentionally  kills  his  patient,  and  there 
are  many  more  deaths  of  this  sort  than  there  are  murders.    It 

malice,  they  will  return  a  Terdict  of  698 ;    The  State   v.  Turner,  Wright, 

murder ;  otherwise,  they  will  find  the  Ohio,  20 ;  Witt  v.  The  State,  6  Cold.  6. 

defendant    guilty   of   manslaughter."  And  see  Cathcart  v.  Commonwealth,  1 

p.  465,  466.    According  to  an  Oregon  Wright,  Pa.  108.    Or,  the  presumption 

case,  in  trials  for  murder,  the  statute  may  be,  simply,  that  the  killing  was 

imposes  on  the  prosecution  some  ftuther  murder,  the  jury  being  left  to  infer  the 

burden  than  the  mere  proof  of  the  kill-  degree  from  the  facts  proved.    People 

ing,  to  establish  malice,  which  is  not  to  v.  Gibson,  17  Cal.  288 ;  People  v,  Belen- 

be  presumed  from  the  killing.    Goodall  da,  21  Cal.  644. 

V  The  State,  1  Oregon,  888.  >  Ante,  §  497  et  seq. 

1  Hill  9.  Commonwealth,  2  Grat  694,  '  Ante,  §  617. 
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is  so  when  one  takes  life  in  self-defence ;  in  preventing  the 
commission  of  a  felony;  in  battle;  in  the  infliction  of  the 
death-penalty  adjudged  by  the  law;  and  in  numerous  other 
circumstances.  Since,  therefore,  in  most  instances  in  which 
the  life  is  taken,  it  is  lawfully  done,  we  violate  one  of  the 
familiar  principles  in  the  law  of  evidence,  when,  contrary  to 
the  common  course  of  things,  we  presume  it  to  be  unlawful. 
But  there  are  many  unlawful  killings  which  are  not  murders ; 
more,  indeed,  than  there  are  murders.  Hence  it  is  doubly 
wrong  to  convict  a  man  of  the  most  heinous  form  of  homicide 
on  a  mere  presumption,  when  the  chances  are  perhaps  a 
hundred  on  the  side  of  innocence  to  one  on  the  side  of  guilt, 
and  when  the  leading  rule  of  evidence  in  criminal  causes 
requires  the  prosecuting  power  to  establish  the  crime  affirma- 
tively and  beyond  a  reasonable  doubt. 

§  620.  Continued  —  Burden  of  ProoC — A  learned  judge,  in  a 
very  able  dissenting  opinion,  put  the  question  upon  the  ground 
of  the  burden  of  proof;  and  deemed,  that  the  burden  of  proof 
is  always  on  the  prosecuting  power  to  make  out  the  whole  case 
against  the  prisoner,  and  this  cannot  be  shifted  by  any  mere 
presumption  of  malice,  growing  out  of  the  simple  and  unex- 
plained fact  of  the  killing.^    Plainly,  on  principle,  the  burden 

^  Wilde,    J.    in  Commonwealth   v.  defendant  is  spiiltj  of  the  crime  charged, 

York,  9  Met.  98.    See  this  case  for  a  they  are  bound  to  acquit  him.  ...  In 

pretty  full  discussion  of  the  question,  my  opinion,  the  jury  should  have  been 

on  both  sides.    The  following  is  the  instructed,  that  the  burden  of  proof 

conclusion  arrived  at  in  the  dissenting  was  on  the  goyemment,  and  that  the 

opinion.      "  1.  That,  when  the  facts  prisoner  could  not  be  legally  conyicted 

and    circumstances    accompanying    a  of  the  crime  charged,  unless  they  were 

homicide  are  given  in  evidence,  the  convinced,  beyond  a  reasonable  doubt, 

question  whether  the  crime  is  murder  that  he  was  in  fact  guilty  of  that  crime ; 

or  manslaughter  is  to  be  decided  upon  that  a  preponderance  of  the  evidence, 

the  evidence,  and  not  upon  any  pre-  if  a  reasonable  doubt  remained,  was 

sumption  from  the  mere  act  of  killing,  not  sufficient ;  and  that  the  question  of 

2.  That,  if  there  be  any  such  presump-  malice  was  to  be  decided  on  the  fucta 

tion,  it  is  a  presumption  of  fact ;  and,  and  circumstances  accompanying  the 

if  the  evidence  leads  to  a  reasonable  homicide,  and  not  on  any  presumption 

doubt  whether  the  presumption  be  well  fh>m  the  mere  act  of  killing."  p.  18S, 

founded,  that  doubt  will  avail  in  iavor  184.    The  instruction  which  the  court 

of  the  prisoner.    8.  That  the  burden  had  given  to  the  jury,  and  which  was 

of  proof,  in  every  criminal  case,  is  on  sustained  by  the  majority  as  against  the 

the  Commonwealth  to  prove  all  the  objection  of  the  prisoner,  was  the  fol- 

material  allegations  in  the  indictment;  lowing:  " The  rule  of  law  is,  when  the 

and  if,  on  the  whole  evidence,  the  jury  fact  of  killing  is  proved  to  have  been 

have  a  reasonable  doubt  whether  the  committed  by  the  accused,  and  nothing 
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of  proof,  which  lies,  in  the  first  instance,  on  the  power  prose- 
cuting, must  lie  there  until  the  end,  and  never  shift  to  the 
defendant;  for,  whatever  occurs,  the  government,  which  ac- 
cuses, must  make  out  its  whole  case  against  the  defendant,  or 
it  cannot  demand  a  conviction.^  Then,  if  the  law  raises,  upon 
the  mere  fact  shown  of  the  defendant's  having  caused  the  death 
of  the  deceased,  the  presumption  of  the  malice  which  makes 
the  killing  murder  (as,  we  have  seen,  most  of  the  cases  appear 
to  hold  that  it  does),  this  presumption  stands  in  the  place  of 
evidence,  and  establishes,  beyond  the  reasonable  doubt  of  the 
law,  a  proposition  of  affirmative  fact  which  otherwise  could  be 
proved  only  by  testimony.^  The  consequence  is,  that,  when 
the  case  stands  id  evidence  on  this  mere  fact  of  causing  the 
death  being  shown,  the  jury  are  required  by  the  law  to  convict 
the  defendant,  regardless  of  their  own  real  opinions.  Every- 
body knows  that  the  chances,  on  this  mere  fact  appearing,  are 
a  hundred  to  one  the  killing  was  accidental,  or  in  self-defence, 
or  in  the  discharge  of  some  legal  duty,  or  in  some  other  way 
innocent,  since  there  occur  in  the  community  a  hundred  inno- 
cent killings  to  a  single  guilty  one;  yet,  according  to  this 
doctrine,  while  in  ordinary  criminal  cases  the  jury  should  not 
convict  unless  they  are  satisfied  of  the  defendant's  guilt  beyond 
a  reasonable  doubt,  in  this  exceptional  instance  the  law  takes 
the  place  of  their  consciences,  and  compels  them  to  bring  in  a 
verdict  of  guilty  in  spite  of  overwhelming  probabilities  on  the 

ftirther  is  shown,  the  presumption  of  But  if  the  case,  on  the  evidence,  should 

law  is  that  it  is  malicious,  and  an  act  of  be  in   equUibrio,   the   presumption    of 

murder.    It  follows,  therefore,  that  in  innocence  will  turn  the  scale  in  favor 

such  cases  the  proof  of  matter  of  ex-  of  the  accused ;  that  is,  in  a  case  like 

cuse  or  extenuation  lies  on  the  accused ;  the  present,  in  favor  of  the  lesser  of- 

and  this  may  appear,  either  fh>m  evi-  fence.     But  if  the  evidence,  in  the 

deuce  adduced  by  the  prosecution,  or  opinion  of  the  jury,  does  not  leave  the 

evidence  offered  by  the  defendant.    But  case  equally  balanced,  then  it  is  to  be 

where  there  is  any  evidence  tending  to  decided  according  to  its  preponderance." 

show  excuse  or  extenuation,  it  is  for  the  p.  94.    The  reader  will  perceive,  that 

jury  to  draw  the  proper  inferences  of  this  doctrine  of  "  preponderance  "  is  an 

tbct  from  the  whole  evidence,  and  de-  unusual,  if  not  novel  one,  in  the  crimi- 

cide  the  fiict  on  which  the  excuse  or  nal  law.    It  would  not  be  easy  to  find 

extenuation  depends,  according  to  the  many  cases  in  which  it  has  been  put 

preponderance   of   evidence.     Where  forward  to  guide  a  jury  in  making  up 

there  is  evidence  on  both  sides,  it  is  their  verdict.                , 

hardly  possible  to  imagine  a  case  in  i  See  Vol.  I.  §  127, 128, 1056. 

which  there  will  not  be  a  preponder-  »  Vol.  I.  §  1057, 1059. 
ance  of  proof  on  one  side  or  the  other. 
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side  of  innocence.  It  is  impossible  such  a  doctrine  as  this, 
however  often  affirmed  from  the  bench,  should  be  actually 
enforced  as  law  in  any  civilized  community.^ 

§  621.    Bpecial  Facts -— Deadly  "Weapon  — WonndB  —  BCarks 

of  Violence.  —  Where,  as  in  most  cases,  the  facts  of  the  trans- 
action, or  some  of  them,  are  disclosed,  there  may  then  be  a 
proper  basis  from  which  to  presume  something,  more  or  less, 
concerning  the  question  of  guilt,  or  the  degree  of  the  crime.' 
For  instance,  if  the  killing  was  with  a  deadly  weapon,  ^he 
malice  which  constitutes  it  murder  may  be  presumed,  unless 
such  facts  appear  as  to  reduce  it  to  a  lower  degree.^  Undoubt- 
edly, if  there  were  wounds  apparent  upon  the  body,  these,  if 
admitted  to  have  been  inflicted  by  the  'defendant,  might, 
though  otherwise  unexplained,  satisfy  the  jury  of  the  unlaw- 
fulness of  the  act  of  killing,  and  even  fix  the  degree  of  the 
oflTence.  But  it  was  very  properly  laid  down  in  North  Caro- 
lina, that,  if  one  of  two  men  was  killed  by  a  gun-shot  wound, 
and  the  other  had  marks  of  violence  on  his  head,  this  does 
not  alone  show  the  latter  to  have  been  guilty  of  the  murder  of 
the  former.^  And  where,  in  these  cases,  a  presumption  arises 
of  the  malice  required  to  constitute  murder,  the  presumption 

^  In  a  Michigan  case,  CbristtanCy,  J.  Btrong,  to  be  drawn  from  the  facts  and 

well  obserred :   "  To  give  the  homi-  circumstances  connected  with  the  kilU 

dde  the  legal  character  of  murder,  all  ing,  and  which  indicate  the  disposition 

the  authorities  agree  that  it  must  have  or  state  of  mind  with  which  it  was 

been  perpetrated  with  malice  prepense,  done."    Maher  v.  People,  10  Mich.  212, 

or  aforethought    This  malice  is  j  ust  as  218. 

essential  an  ingredient  of  the  oflence  as  ^  See  United  States  v.  Armstrong, 

^e  act  which  causes  the  death;  with-  2  Curt.  C.  C.  446;   Bird  v.  The  State, 

out  the  concurrence  of  both,  the  crime  14  Gki.  48 ;  People  v,  Bodine,  1  Denio, 

cannot  exist ;  and,  as  every  man  is  pre-  281. 

sumed  innocent  of  the  offence  of  which  *  The  State  v.  Gillick,  7  Iowa,  287 
he  is  charged  till  he  is  proved  to  be  The  State  v.  Merrill,  2  Dev.  269 
guilty,  this  presumption  must  apply  United  States  v,  Mingo,  2  Curt.  C.  C.  1 
equally  to  both  ingredients  of  the  of-  Kilpatrick  v.  Commonwealth,  7  Casey, 
fence  —  to  the  malice  as  well  as  to  the  198 ;  United  States  v.  Wiltberger,  8 
killing.  Hence,  though  the  principle  Wash.  C.  C.  515;  Hill  v.  Common- 
seems  to  have  been  sometimes  over-  wealth,  2  Grat.  694;  Bivens  v.  The 
looked,  the  burden  of  proof,  as  to  each,  State,  6  £ng.  455;  Mask  v.  The  State, 
rests  equally  upon  the  prosecution,  86  Missis.  77 ;  The  State  v.  Ward,  5 
though  the  one  may  admit  and  require  Herring.  Del.  496 ;  Crim.  Law,  IL 
more  direct    proof   than    the  other;  §  710. 

malice,  in  most  cases,  not  being  sua*  ^  The  State  v.  Harrison,  5  Jones, 

ceptible  of  direct   proof,   but   to  be  N.  C.  115. 
established  by  inferences  more  or  less 
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is  one  of  fact  and  not  of  law ;  the  jury  are  not  to  draw  it 
unless  they  are  satisfied  it  is  just  in  the  particular  instance. 
Thus,  the  malice  of  murder  is  not  to  be  concluBively  presumed 
from  the  use  of  a  deadly  weapon.^ 

§  622.  Malioe  oontinuing. — Then,  again,  if  the  malice  which 
enters  into  the  act  of  murder  is  shown  to  have  existed  at  a 
particular  time  anterior  to  the  killing,  its  existence  is  presumed 
to  have  continued  down  to  the  time  of  the  homicide,  to  fix  its 
degree,  unless  the  contrary  appears.^    Still  the  malice,  to  have 

1  Clem  r.  The  State,  81  Ind.  480.  the  ninth  exception,  that  the  court 
In  tliis  case,  Frazer,  C.  J.  referring  to  withdrew  from  the  jury  the  question 
1  Greenl.  Er.  §  18,  where  the  presump-  whether  the  ofibnce  charged  was  mur- 
tion  is  laid  down  as  being  condusiye,  der  in  the  second  degree.  We  repeat, 
sajs:  Such  a  doctrine  "  is  entirely  at  what  has  often  been  said,  that  the 
yarianoe  with  principles  which  have  charge  of  the  court  must  be  considered 
received  the  uniform  sanction  of  all  as  a  whole.  Thus  considered,  it  is  ap- 
the  courts  in  this  country  and  Great  parent  that  the  jury  were  left  free  to 
Britain.  It  is  a  great  inaccuracy,  and  it  find  a  verdict  of  murder  in  the  second 
is  strange  that  a  book  which  has  passed  degree,  if,  in  their  opinion,  such  a  ver^ 
through  so  many  editions  should  still  diet  was  warranted  by  the  evidence, 
contain  it.''  p.  484.  I  will  here  note  a  Nor  is  it  at  all  certain  that  even  the 
few  other  cases,  of  the  correctness  of  the  isolated  sentence  in  the  charge,  to  wliich 
dedsions  in  which,  the  reader  will  judge  exception  was  taken,  was  not  entirely 
for  himself:  Where  the  defendant  de-  correct.  It  was  not  a  binding  direction, 
liberately  and  intentionally  shot  the  and  could  not  have  been  so  understood 
deceased,  the  presumption  is  that  it  was  by  the  jury.  The  question  which  they 
an  act  of  murder.  The  State  v.  Ship-  subsequently  addressed  to  the  court 
pey,  10  Minn.  223.  An  instruction  that,  shows  that  they  did  not  so  understand 
"  if  homicide  be  committed  by  a  deadly  it.  The  killing  of  McCracken  by  the 
weapon  in  the  previous  possession  of  prisoner  was  admitted ;  the  killing  with 
the  slayer,  the  law  implies  malice  in  the  a  deadly  weapon  was  admitted.  There 
perpetrator,"  given  without  qualifica-  is  no  pretence  that  the  wound  was  not 
tion,  was  held  to  be  wrong  and  mislead-  designedly  given.  The  intent  to  take 
ing.  Smith  v.  Commonwealth,  1  Duvall,  life  was  presumable  from  the  nature  of 
224.  On  the  trial  of  one  charged  with  the  weapon  used.  The  offence  must 
murder,  the  law  implies  the  malice ;  therefore  have  been  murder  in  the  first 
and,  if  he  would  reduce  the  killing  to  a  degree,  or  manslaughter,  as  the  jury 
lower  degree,  or  obtain  an  acquittal,  he  might  find  that  it  was  committed  de- 
must  make  the  requisite  circumstances  liberately  and  premeditatedly,  or  in  hot 
appear,  unless  they  already  appear  upon  blood.  A  judge  may  rightfully  express 
the  whole  evidence.  Murphy  v.  People,  his  opinion  respecting  the  evidence,  and 
87  HI.  447.  The  judge  must  charge  as  it  may  sometimes  be  his  duty  to  do  it, 
to  all  grades  of  killing,  if  requested  by  yet  not  so  as  to  withdraw  it  from  the 
the  prisoner,  since  it  is  not  for  him  to  consideration  and  decisionof  the  juiy." 
say  that  the  evidence  could  not  support  Kilpatrick  v.  Commonwealth,  7  Casey, 
a  verdict  for  either  grade.     Jones  v.  Pa.  198,  216. 

The  State,  29  Ga.  694.    In  a  Pennsyl-  2  The  State  v.  Johnson,  1  Ire.  854; 

rania  case,  Strong,  J.  discussing  the  The  State  v.  Hildreth,  9  Ire.  429.    See 

charge  given  to  the  jury  in  the  lower  The  State  v,  Tilly,  8  Ire.  424. 
court,  said :  ''  It  is  urged  in  support  of 
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this  effect,  must  be  of  a  fixed  and  definite  kind ;  and,  even 
then,  this  evidence  of  its  existence  may  be  controlled  hj  facts 
showing  that  the  killing  was  on  a  sudden  provocation,  and  did 
not  proceed  from  the  prior  malice.^ 

§  623.  General  Obeenration.  —  These  are  specimens  of  the 
presumptions  which  are  sometimes  more  or  less  relied  upon  in 
these  cases.  They  are  very  numerous,  but  the  rest  are  not 
peculiar  to  the  law  of  felonious  homicide,  and  tliey  need  not 
be  further  examined  separately. 

§  624.  Secondly.  Views  as  to  the  Kind  and  Amount  of  JEvi- 
dence :  — 

Ordinary  Prindplee  applicabla  —  There   is  not  much  tO   be 

brought  forward,  in  this  connection,  except  by  way  of  applying 
those  familiar  principles  which  run  through  the  entire  law  of 
evidence,  in  cases  civil  and  criminal  alike.  Still  it  will  be 
useful  to  see  how  these  principles  have  sometimes  found  appli- 
cation in  this  class  of  cases.  It  would  be  neither  possible  nor 
desirable  to  exhaust  the  subject  here  ;  we  can  only  give  some 
leading  views. 

§  625.  Character,^  Conduct,  and  the  Like,  of  the  Deceased.  —  It 
is  a  good  general  proposition  that  the  character  and  even  the 
conduct  of  a  person  does  not  justify  a  taking  away  of  his  life, 
when  the  act  would  be  otherwise  unjustifiable  ;  therefore,  as  a 
general  rule,  evidence  of  such  character  and  conduct  dannot 
be  admitted  against  the  defendant ;  neither,  on  tlie  other  hand, 
is  it  receivable  in  his  favor.^ 

§  626.  Continaed  —  Deceased   Quarreleome,  &a  —  Thus,  on  a 

trial  for  manslaughter,  the  defendant  will  not  be  suffered  to 
introduce  evidence  that  the  person  killed  was  well  known  by 
him  and  others  to  be  a  drunken,  quarrelsome,  savage,  and 
dangerous  man  ;  because,  in  the  language  of  the  judge,  '^  to 
allow  the  introduction  of  evidence  of  the  character  of  the 
deceased,  and  his  habits  of  drinking  at  other  times,  and  their 
consequences,  could  have  no  legal  efficacy  in  reducing  the 
crime  of  which  the  defendant  stood  charged,  to  justifiable  or 

1  The  State  v.  Johnson,  2  Jones,  N.    888;  The  State  v.  Barfield,  8  Ire.  844; 
C.  247.  Quesenbeiry  v.  The  State,  8  Stew.  & 

2  See  Vol.  I.  S  1062,  1068.  P.  808 ;  Commonwealth  v,  Ferrigan,  S 
s  The  State  v.  Hogne,  6  Jones,  N.  C.    Wright,  Fa.  886. 

881    Newcomb  v.  The  State,  87  Missis. 

344 


CHAP.  XXXn.]  HOMICIDE,  FELONIOUS.  §  628 

excusable  homicide."  ^  So,  in  a  case  also  of  manslaughter, 
eyidence  that  the  deceased  was  a  man  of  great  muscular 
strength,  practised  in  seizing  persons  by  the  throat  in  a 
peculiar  way,  which  would  render  them  helpless  and  shortly 
deprive  them  of  life,  has,  when  offered  by  the  defendant,  been 
held  to  be  inadmissible.  *^  The  defendant,"  said  Bigelow,  J. 
^^was  allowed  to  prove  the  manner  in  which  the  deceased 
actually  assaulted  him  at  the  time  of  the  homicide,  and  this 
was  the  only  evidence  on  that  point  which  was  relevant  or 
material  to  the  issue."' 

§  627.    BzceptioiiB  to  Foregoing    PropositionB  —  Belf-defenoe, 

Ao. —  The  general  doctrine  thus  stated  is  plain  and  just,  and 
it  stands  well  on  its  foundation  of  reason ;  yet,  where  this 
foundation  fails,  the  superstructure  will,  in  proportion  as  it 
fails,  fall  also.  Thus,  though,  as  a  general  truth,  the  character 
of  the  deceased  as  being  quarrelsome,  and  the  like,  can  have 
no  effect,  however  ill  it  may  be,  to  excuse  the  act  of  the 
defendant,  even  on  an  indictment  for  murder,  and,  therefore, 
it  should  not  be  received  in  evidence  when  brought  forward 
by  him;'  yet,  in  a  particular  case  as  presented  before  the 
court,  —  as,  for  instance,  where  there  is  a  question  whether 
the  homicide  was  committed  from  malice  or  was  prompted  by 
the  instinct  of  self-preservation,"^  and  there  is  no  direct  testi- 
mony as  to  what  was  done,  but  the  whole  or  the  principal 
evidence  is  circumstantial,^  —  it  may  be  proper  to  permit  the 
defendant  to  give  in  evidence  what  he  knew  of  the  charac- 
ter of  the  person  whose  life  he  took ;  ^  for  so  an  act  which 
would  otherwise  seem  unjustifiable  or  premeditatedly  malicious 
might  appear  more  probably  to  have  been  done  in  self-defence 
or  in  a  quarrel. 

§  628.  Continaed  —  Rule  and  its  BzoaptionB  diBtinguished.  — 

1  The  State  v.  Field,  14  Maine,  244,  The  State  v.  Hicks,  27  Mieso.  68S; 

249.  Quetenberry  v.  The  State,  8  Stew.  & 

*  Commonwealth  v.  Mead,  12  Gray,  P.  SOS. 

167, 169.  ft  The  State  v.  Barfield,  8  Ire.  844. 

s  The  State  v.  Jackson,  12  La.  An.  <  Dukes  v.  The  State,  11  Ind.  657, 

679;  The  State  o.  Thawley,  4  Harrmg.  665;   People  v.  Murray,  10  Cal.  809. 

Del.  562 ;  JoUy  v.  The  State,  18  Sm.  &  See  Fahnestock  v.  The  State,  28  Ind. 

M.  223 ;  The  State  v.  TiUy,  8  Ire.  424 ;  281,  287,  288 ;  Wise  v.  The  State,  2 

The  State  V.  Duncan,  6  Ire.  286.  Kansas,  419;  Harman  v.  The  State, 

«  Monroe  v.  The  State,  6  Ga.  86 ;  8  Head,  248. 
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The  decisions  upon  which  the  line  runs  between  the  doctrines 
of  the  last  two  sections  are  not  quite  in  harmony  with  one 
another.  In  Alabama  it  appears  to  have  been  pretty  broadly 
laid  down,  that  the  character  of  the  deceased  for  turbulence, 
violence,  revengefulness,  bloodshed,  and  the  like,  where  it 
qualifies,  explains,  and  gives  meaning  and  point  to  the  conduct 
of  the  deceased,  and  produces  a  reasonable  belief  of  imminent 
danger  in  the  mind  of  the  slayer,  is  admissible  in  evidence. 
And  it  was  intimated  that  there  are  cases  in  which  character 
may  thus  be  looked  to,  in  determining  the  amount  of  provoca- 
tion, and  so  fixing  the  degree  of  the  homicide.  This  general 
bad  character  is  to  be  shown  in  the  usual  way,  not  by  mere 
evidence  of  isolated  facts.  And,  on  the  point  of  its  relevancy, 
Walker,  J.  said :  "  Conduct  of  a  man  of  peaceable  character 
and  harmless  deportment  might  pass  without  exciting  a 
reasonable  apprehension  of  impending  peril ;  while,  on  the 
otlier  hand,  the  same  conduct,  from  a  man  of  notoriously 
opposite  character  and  habits,  might  reasonably  produce  a 
consciousness  of  the  most  imminent  peril  and  a  conviction  of 
the  necessity  of  prompt  defensive  action."^  So,  in  South 
Carolina,  on  the  trial  of  an  indictment  for  murder,  it  is  com- 
petent for  the  prisoner  to  show,  in  lus  defence,  that  the  de- 
ceased was  a  turbulent'  and  violent  man,  and  carried  arms 
about  him ;  provided  he  further  shows  that  this  was  known  to 
him,  or  that  it  was  generally  known.  Also,  evidence  is  admis- 
sible, that,  on  the  day  before  the  fatal  occurrence,  the  deceased 
had  exhibited  a  quarrelsome  and  violent  disposition,  had  at- 
tacked a  third  person,  and,  upon  the  prisoner's  interfering  to 
separate  them,  had  threatened  the  prisoner.  And  Johnston,  J. 
explained,  that  tlie  evidence  should  not  be  of  ^'  general  bad 
character."  It  "  should  be  confined  to  a  character  and  habits 
of  violence,  treachery,  &c.,  such  as  might  beget  reasonable 
apprehensions  of  grievpus  bodily  harm,  and  reduce  the  other 
party  to  the  apparent  necessity  to  slay  in  self-preservation."  * 

1  Franklin  v.  The  State,  29  Ala.  14,  where  it  has  not  been  assailed  by  the 

17.    And  see  Dupree  v.  The  State,  83  prisoner.     Ben  v.  The  State,  87  Ala. 

Ala.  880;  post,  §681,  note.    But  the  108. 

prosecutor  cannot  introduce  evidence  ^  The  State  v.  Smith,  12  Rich.  480, 

of  the  good  character  of  the  deceased,  448. 
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The  like  doctrine  is  held  in  Kentucky,^  Tennessee,^  and  proba- 
bly in  some  of  the  other  States.^ 

§  629.  Contintied  —  How  in  Principle  —  Where  Prisoner  re- 
pelled Aaeanlt,  fta  —  The  Yiew  indicated  by  the  ordinary  prin- 
ciples of  the  law  of  evidence  seems  to  be,  that  there  can  be  no 
general  rule  on  the  subject,  other  than  the  one  which  rejects 
the  evidence  of  character  and  of  general  bad  conduct,  except 
where  the  foundation  for  it  is  specially  laid  in  the  facts,  real 
or  assumed,  of  the  particular  case.  Now,  the  facts  of  cases 
differ :  a  single  incident,  of  apparently  trivial  import,  might 
render  this  evidence  properly  admissible  in  the  particular  in- 
stance; while,  in  other  circumstances,  many  such  incidents 
might  together  fail  to  work  out  the  like  result.  In  the  nature 
of  things,  the  evidence  must  fit  the  individual  case,  as  the 
garment  fits  the  individual  back.  Yet  there  is  great  force  in 
the  position,  that,  where  the  question  is,  whether  the  defendant 
was  hasty  in  repelling  a  particular  assault,  or  went  beyond 
what  was  necessary  in  the  measures  employed  for  resistance, 
what  he  knew  of  the  character  and  habits  of  the  assailants 
should  be  taken  into  the  account.^ 

^  Payne  v.  Commonwealth,  1  Met.  subject  of  inquiry,  as  connecting  itself 

Ky.  870.  with  the  transaction  which  it  may  serre 

s  Rippy  V.  The  State,  2  Head,  217.  to  explain.    Yet,  in  the  actual  circum- 

'  See  the  discussion  in  Ptbmer  v.  Peo-  stances    then     under    contemplation, 

pie,  4  Parker  C.  C.  658.    And  see  The  which  showed  a  deliberate  killing  not  in 

State  V.  Floyd,  6  Jones,  N.  C.  892 ;  immediate  self-defence,  it  was  held  that 

The  State  v.  Tackett,  1  Hawks,  210 ;  the  lower  court  did  right  in  reflising  to 

Cotton  V.  The  State,  81  Missis.  604 ;  admit  evidence  of  the  deceased  being  a 

People  V.  Butler,  8  Cal.  486;    Haynes  turbulent  and  quarrelsome  man.  Pritch- 

V.  The  State,  17  Ga.  465.  ett  v.  The  State,  22  Ala.  89.    As  appar- . 

^  Thus,  according  to  an  exposition  ently  in  conflict  with  this  doctrine,  and 

of  doctrines  by  the  Alabama  court,  an  in  harmony  with    the    general   rules 

act  performed  by  a  quick,  impulsive,  befbre  stated  (ante,  §  626-627),  it  has 

bloodthirsty,  abandoned  man  may  af-  been  held,  in  Massachusetts,  that,  on 

ford  much  stronger  evidence  that  the  the  trial  of  an  indictment  for  a  murder 

life  of  the  person  assailed  was  in  immi-  committed  immediately  after  an  assault 

nent  peril,  than  if  performed  by  one  by  the  deceased  upon  the  defendant, 

known  to  possess  an  entirely  different  evidence  showing  the  general  character 

character  and  disposition,  and  might  and  habits  of  the  deceased  to  have  been 

very  reasonably  justify  a  resort  to  more  those  of  a  quarrelsome,  fighting  man,  of 

prompt  measures  of  self-preservation,  great  strength,  is  inadmissible  to  prove 

In  such  case,  the  act  and  the  status  of  the  provocation,  and  apprehension  of 

the  actor  must  be  taken  together,  in  or-  bodily  harm,  under  which  the  defend- 

der  to  arrive  at  ajust  conclusion  respect-  ant  acted.    Said  the  court:  "If  such 

ing  its  nature ;  and  thus  the  character  evidence  were  admitted  on  behalf  of 

of  the  deceased  may  become  a  legitimate  the  prisoner,  it  would  be  competent  for 
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§  630.  Continaed  —  Threats  by  I>eoeasecL  —  On  this  principle, 
if  the  question  arises  whether  or  not  the  slayer  acted  in  self- 
defence,  threats  previously  made  against  him  by  the  deceased, 
if  communicated  to  him,  become  important  and  admissible 
evidence  for  the  defence.  But,  it  has  been  laid  down,  however 
bad  and  desperate  the  character  of  the  deceased  may  have 
been,  and  however  many  threats  he  may  have  made,  he  forfeits 
no  right  to  his  life,  until  by  an  actual  attempt  to  execute  his 
threats,  or  by  some  act  or  demonstration  at  the  time  of  the 
killing,  taken  in  connection  with  such  character  and  tl^eats, 
he  induces  a  reasonable  belief  on  the  part  of  the  slayer  that  it 
is  necessary  to  deprive  him  of  life  in  order  to  save  his  own,  or 
to  prevent  some  felony  upon  his  person.^  There  may  be  vari- 
ous other  circumstances  in  which  the  previous  threats  will 
become  important ;  and,  indeed,  the  doctrine  very  much  pre- 
vails in  our  American  books,  that  such  threats  are  admissible 
in  evidence,  provided  they  were  known  to  the  accused  ;  ^  other- 
wise, not.^  Following  the  letter  of  this  distinction,  the  lower 
tribunal  in  a  Kentucky  case  admitted  evidence  of  threats  made 
by  the  deceased  against  the  prisoner,  and  of  attempts  to  hire 
persons  to  kill  him,  where  these  facts  had  been  communicated 
to  the  prisoner ;  but  rejected  testimony,  by  other  witnesses,  of 
other  threats  not  communicated.  And  the  higher  court  held, 
that  the  latter  evidence  also  should  have  been  received ;  since 
it  tended  to  confirm  the  former,  and  to  counteract  any  assump- 
tion of  the  former  having  been  fabricated  by  the  witnesses. 
It  showed,  also,  the  intention  of  the  deceased  to  attack  the 
prisoner ;  and  this,  and  the  prisoner's  belief  of  such  intention, 
were  alike  important.^  The  threats,  moreover,  to  be  admissi- 
ble, should  not  be  too  old  and  stale,  though  precisely  how 

the  Commonwealth  to  show  that  the  see  People  v.  Rector,  19  Weiid.  569; 
deceased  was  of  a  mild  and  peaceahle  Campbell  t;.  People,  16  111.  17. 
character.  Such  eyidence  is  too  remote  '  Keener  v.  The  State,  18  Ga.  194 ; 
and  uncertain  to  have  any  legitimate  Atkins  v.  The  State,  16  Ark.  568 ;  New- 
bearing  on  the  question  at  issue."  comb  v.  The  State,  87  Missis.  883 ;  lin- 
Common wealth  v.  Hilliard,  2  Gray,  go  v.  The  State,  29  Ga.  470 ;  Coker  v. 
294.  The  State,  20  Ark.  58;  Powell  v.  The 

^  Pritchett   v.  The    State,  22  Ala.  State,  19  AU.  577. 

89.  ^  Cornelius  v.  Commonwealth,  15  B. 

s  Dupree  v.  The  State,  88  Ala.  880 ;  Monr.  589. 
Monroe  v.  The  State,  5  Ga.  85.    And 
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recent  they  must  be  it  is  not  easy  to  state.^  If  the  threats  are 
continued  through  a  considerable  period  of  time,  and  together 
they  constitute  one  connected  series  of  acts,  the  earlier  ones 
may  be  shown  in  connection  with  the  later,  when  any  are  ad- 
missible.^ 

§  631.  PreviouB  Relationa  of  Defendant  and  Deoeaaed  to  each 
Other  —  Quarrel  —  Friendly  or  not  —  The  reader  should  bear 
in  mind,  that  we  are  now  seeking  for  some  of  the  specific 
results  to  which  the  general  principles  of  the  law  of  evidence 
conduct  us.  And,  as,  after  the  actual  killing  is  shown,  to- 
gether with  the  defendant's  connection  with  it,  the  remainder 
of  the  inquiry  relates  to  the  animus  with  which  the  killing  was 
done,  the  relations  of  the  parties  to  each  oth'er  then  become,  in 
almost  all  cases,  competent  subjects  of  inquiry.  Thus,  their 
mutual  temper  toward  each  other,  previous  to  the  deadly  en- 
counter, or  an  antecedent  quarrel,  may  assist  in  the  determi- 
nation of  the  grade  of  the  crime.^  Even  where  several  ase 
indicted  jointly  for  murder,  and  one  is  put  upon  his  separate 
trial,  this  one  may,  it  has  been  held,  prove,  that  at  and  before 
the  alleged  murder  an  unfriendly  state  of  feeling  existed 
between  the  deceased  and  the  accused  persons  who  are  not 
on  trial.* 

§  632.  Continned  —  Motive  —  Hoaband  and  Wife. —  Not  only 

such  a  reason  as  is  mentioned  in  the  last  section,  but  the  im- 
portance also  of  showing  a  motive  for  the  assumed  act,  may 
sometimes  render  admissible,  not  only  in  behalf  of,  but  against 
the  defendant,  evidence  of  the  relations,  the  temper,  and  the 
like,  subsisting  between  him  and  the  person  killed.  Where  a 
husband  is  indicted  for  the  murder  of  his  wife,  evidence  that 
he  believed  her  unfaithful  to  him  may  be  important  as  exhib- 
iting the  condition  of  mind  from  which  his  acts  sprang.^  So 
it  may  be  shown  by  the  government,  as  bearing  on  the  question 
of  motive,  that,  sometime  before  the  alleged  killing,  the  wife 

1  Monroe  v.  The  State,  6  Ga.  86;  v.  People,  4  Parker  C.  C.  880.    And 

The  Sute  v.  Jackson,  17  Misso.  644 ;  see  Halle  v.  The  Stote,  1  Swan,  Tenn. 

The. State  v.  Hays,  28  Misso.  287;  248. 

Keener  v.  The  State,  18  Ga.  194.  «  McMillen  v.  The  State,  18  Misso. 

*  The  State  v.  Sloan,  47  Misso.  604.  80. 

s  Haynes  v.  The  State,  17  Oa.  466 ;  »  Fither  v.  People,  28  01.  288,  286, 

The  State  v.  Ford,  1  Speers,  146 ;  Breen  296. 
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had  complained  of  her  husband  as  a  disorderly  person,  and 
the  steps  usual  on  such  a  complaint  had  been  taken.l  Like- 
wise a  long  course  of  ill  treatment  hj  the  husband  may  be 
exhibited  in  evidence  against  him ;  ^  or,  in  more  general  terms, 
it  may  be  made  to  appear  in  the  proofs  that  the  husband  and 
wife  "  quarrelled."  ^  Again,  where  there  is  no  direct  evidence 
of  the  fact  of  killing,  an  adulterous  intercourse  between  the 
prisoner  and  a  woman  other  than  the  wife  may  be  shown  on 
behalf  of  the  prosecution,  as  rebutting  the  presumption,  which 
would  otherwise  arise  from  the  marriage  relation,  that  he  would 
not  be  the  murderer  of  his  own  wife.  Said  Hosmer,  C.  J. : 
^'  The  proof  alluded  to  would  not  establish  the  position,  if  the 
wife  were  killed,  that  her  husband  perpetrated  the  act,  or  that 
it  was  of  malice  aforethought ;  but  the  presumption  created 
by  the  marital  relation  would  be  repelled,  and  a  weight  given 
to  the  other  proof  in  the  case,  which  it  would  not  otherwise 
possess."^  As  repelling  also  the  presumption  of  conjugal  af- 
fection, if  a  man  is  on  trial  for  the  murder  of  a  woman  with 
whom  he  was  cohabiting  as  his  wife,  the  prosecutor  may  prove 
that  he  has  a  former  wife  living,  that  he  married  the  de- 
ceased under  an  assumed  name,  imposed  on  her  by  false  letters 
and  papers,  and  five  weeks  after  her  death  married  another 
woman.  * 

§  633.  General  Frinciplea  of  Bvldenoe  applicable. —  We  have 
thus  seen  some  of  the  results  to  which  the  ordinary  rules  of 
evidence  conduct  us.  Still  the  writer  feels  the  conviction 
stronger  and  stronger,  as  he  proceeds  with  these  unfoldings, 
that  this  is  not  a  kind  of  discussion  by  which  he  is  rendering 
himself  useful  to  the  profession.  All  such  things  as  these  will 
necessarily  lie  clear  in  the  minds  of  those  who  have  studied 
the  general  law  of  evidence  in  the  order  of  its  principles ;  and 
to  present  mere  conclusions,  with  only  fragments  of  the  reasons 
on  which  they  rest,  is,  in  effect,  to  attempt  to  obtain,  from  those 
who  may  be  induced  to  purchase  the  book,  money  under  the 
false  pretence  that  its  contents  are,  for  practical  use,  the  best 

1  People  V.  Williams,  8  Parker  C.  C.  <  The  State  v.  Watkins,  9  Conn.  47, 

84.  58, 54. 

a  The  SUte  v.  Rash,  12  Ire.  882.  *  The   State   v.    Green,    85   Conn. 

*  The  State  v.  Langford,  Busbee,  486.  208. 
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which  its  author  knew  how  to  make.  After  a  little  waiting, 
the  roles  of  evidence,  with  practical  illustrations,  will  be  pre- 
sented in  a  more  useful  form. 

§  634.  Practical  Snggestion  to  Prosecnting  Officer. —  It  should, 
however,  be  observed,  that,  in  cases  of  felonious  homicide, 
especially  in  those  where  the  punishment  is  death,  the  prudent 
prosecuting  officer  will  not  urge  a  conviction  for  the  full  offence, 
unless  the  evidence  and  the  law  are  quite  clear  and  distinct 
against  the  prisoner.  It  is  not  well,  in  a  community  where  a 
respectable  minority  of  conscientious  people  disapprove  of  the 
penalty  of  death  altogether,  to  press  a  conviction  where  this  is  to 
be  inflicted,  if  there  is  truly  a  reasonable  doubt  concerning  either 
the  facts  or  the  law.  One  injudicious  conviction  and  execution 
may  create  such  a  revolution  in  public  sentiment  as  to  over- 
turn this  kind  of  punishment  altogether.  It  is  the  usual 
course  of  our  earthly  affairs,  that  those  schemes  of  government 
and  of  law  which  are  doomed  to  overthrow,  should  be  over- 
turned by  means  of  folly,  first  taking  possession  of  the  brains 
and  hearts  of  their  advocates.  In  fact,  folly,  sometimes  com- 
bining with  rascality,  and  at  other  times  not,  is  the  great  power 
controlling  our  earthly  affairs,  often  blindly  accomplishing  more, 
even  for  good,  than  it  would  be  possible  for  true  wisdom  to  do. 

§  635.  Thirdly.     Some  Isolated  Points :  — 

Proof  of  Name.  —  The  necessity  of  proving  the  name  of  the 
deceased  person,  as  alleged,  already  sufficiently  appears.^  And 
we  have  seen  something  concerning  the  kind  and  degree  of  the 
evidence  required.^  In  a  case  of  manslaughter,  the  deceased 
was  shown  to  have  been  at  an  inn  three  days.  The  innkeeper 
asked  him  his  name,  and  he  made  answer ;  then  letters  came 
to  him  directed  to  the  name  thus  given,  and  he  received  tliem ; 
and  it  was  ruled,  that  the  innkeeper  might  be  permitted  to 
state  what  this  name  was.  ''  I  think,"  said  Patteson,  J.  '^  it  is 
evidence  to  show  the  name  by  which  he  was  usually  known."  ^ 

§  636.  The  County.  —  The  locality  of  the  offence*  must  be  so 
proved  as  to  show  the  jurisdiction  of  the  court.  In  one  case 
this  was  held  to  be  sufficiently  established  by  the  testimony  of 
the  medical  man  who  attended  the  deceased  immediately  after 

1  Vol.  I.  §  669  et  seq.  *  Rex  v.  Timmina,  7  Car.  &  P.  499. 

s  Ante,  S  516-611.  «  YoL  I.  {  860  et  seq. ;  poit,  {  688. 
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the  affray,  at  which  he  was  not  personally  present;  corrob- 
orated by  the  references  and  allusions  of  other  witnesses.^ 

§  637.  Capacity  for  Crime,  where  Prisoner  is  Tonng  —  CautioiL 

— But,  in  the  arrangement  of  this  work,  and  the  work  on  the 
Criminal  Law,  points  like  these  are  strown  along  in  their  proper 
places  through  those  volumes  and  these,  and  there  is  no  need 
they  should  be  recapitulated  here.  On  the  question  of  capacity 
as  connected  with  the  ago,  —  a  matter  which  has  been  already 
considered,^  —  the  following  case,  illustrative  of  the  care  with 
which  all  criminal  investigations  ought  to  be  conducted,  arose 
in  1806,  in  Tennessee.  A  girl  whose  age  was  not  certainly 
ascertained,  but  it  was  less  than  fourteen,  was  tried  for  the 
murder  of  her  father.  On  being  arraigned,  she  stood  mute  and 
did  not  plead,  and  the  jury  impanelled  to  try  the  question  of 
the  standing  mute  found,  after  observing  her  and  hearing  the 
evidence,  that  she  stood  mute  by  the  visitation  of  God.  There- 
upon the  plea  of  not  guilty  was  ordered  by  the  court  to  be 
entered  for  her,  and  her  trial  proceeded.  During  all  the  trial 
she  seemed  insensible  to  what  was  going  on ;  and  the  jury, 
believing  her  destitute  of  the  mental  capacity  requisite  to  the 
commission  of  crime,  rendered  a  verdict  of  not  guilty.  After- 
ward it  was  discovered  that  the  girl  was  bright,  and  that  she 
had  been  merely  playing  a  game  of  deception.^  It  may  be  a 
question,  not  easy  now  to  be  answered,  whether,  in  this  case, 
the  girl  was  not  aided  in  her  game  of  deception  by  some  pecu- 
liarity of  mental  or  physical  conformation.  To  conduct  wisely 
investigations  into  alleged  crime  requires,  sometimes,  that  we 
descend  below  mere  surface  appearances,  and  look  with  the  eye 
of  an  enlightened  understanding  at  what  is  hidden  from  the 
casual  sight. 

VII.  Points  of  Practice. 

§638.  The  County,  &c. — The  general  doctrine,  as  to  the 
place  in  which  the  indictment  is  to  bo  found,  the  allegations  of 
the  place,  and  the  proofs,  has  been  already  sufficiently  consid- 
ered.^  Some  cases  illustrating  the  doctrine  are  cited  in  a  note.^ 

1  Riggs  V,  The  SUte,  80  Missis.  686.        <  Vol.  I.  §  46  et  seq.,  860  et  teq.; 

s  Crim.  Law,  I.  §  460  et  seq.  ante,  §  686. 

'  The  State  v.  Doherty,  2  TenxL  80.        *  Bex  v.  Helsham,  4  Car.  ^  P.  894; 
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§  639.  Verdict.  —  The  verdict  and  its  rendition  were  discussed 
in  a  general  way  in  tlie  first  volume.^  If  the  indictment  is  for 
murder,  the  verdict,  when  the  prisoner  is  found  guilty,  may  be 
cither  for  murder  or  for  manslaughter.^  If  the  indictment 
charges  an  assault,  as  most  indictments  for  murder  do,^  the 
verdict  may  even  be  for  the  simple  assault,  or  for  a  simple 
assault  and  battery  if  the  allegation  includes  also  a  battery ;  ^ 
except  where  the  common-law  rule  prevails,  that  there  can  be 
no  conviction  of  a  misdemeanor  on  an  indictment  for  a  felony.^ 

§  640.  Contdnited  —  Effect  of  Verdict  —  A  general  verdict  of 
guilty  convicts  tlie  prisoner  of  all  which  is  well  charged  against 
him  iu  the  indictment.  Thus,  if  the  offence  set  out  is  murder, 
a  finding  of  "  guilty  "  convicts  the  prisoner  of  murder .•  It  is 
the  same  also  if  the  verdict  is  extended  thus :  ^^  We  the  jury 
find  from  the  evidence  produced  that  the  prisoner  A  is  guilty 
of  tlie  murder  of  B."  '^  If  there  are  more  defendants  than  one, 
and  one  of  them  only  is  found  guilty,  the  verdict  should  specify 
which  one.® 

§641.  Continned.  —  Where,  on  an  indictment  for  murder, 

Rex  r.  Sawyer,  Russ.  &  Ry.  294 ;  Unit-  see  ReVel  v.  The  State,  26  Ga.  276.  So, 
ed  States  v.  Imbert,  4  Wash.  C.  C.  702;  under  an  indictment  charging,  in  one 
The  State  v,  Dunkley,  8  Ire.  116 ;  Rex  count,  an  assault  with  intent  to  commit 
V.  Depardo,  1  •  Taunt.  26,  Russ.  &  Ry .  murder  in  the  first  degree ;  and,  in  an- 
ld4;  Commonwealth  v.  Linton,  2  Va.  other  count,  an  assault  with  intent  to 
Cas.  205 ;  Reg.  v.  Grand  Junction  Rail-  commit  murder  in  the  second  degree;  a 
way,  3  Per.  &  D.  57,  note ;  11  A.  &  E.  general  verdict  of  guilty  will  be  a  good 
1*26,  note ;  Reg.  v,  Azzopardi,  1  Car.  &  finding  for  the  highest  offence  charged 
K.  203,  2  Moody,  289  ;  Riley  v.  The  in  the  indictment.  In  this  case  the  rer- 
State,  9  Humph.  646 ;  BausOn  v.  Offley,  diet  was  :  "  We,  the  jury,  find  the  de- 
3  Salk.  89 ;  Stoughton  v.  The  State,  18  fendant  guilty  of  an  assault  and  bat- 
Sm.  &  M.  255 ;  Nash  v.  The  State,  2  tery  with  intent  to  commit  murder,  as 
Greene,  Iowa,  286 ;  Commonwealth  v.  charged  in  the  indictment,  and  assess 
Parker,  2  Pick.  550 ;  Dula  v.  The  State,  his  punishment  to  serve  two  years  in 
8  Yerg.  511 ;  Rex  v.  Mattos,  7  Car.  &  the  State  prison,  and  assess  a  fine  of  one 
P.  458 ;  United  States  v.  Magill,  1  cent."  Said  Worden,  J. :  "  We  are  of 
Wash.  C.  C.  468,  4  Dall.  426 ;  Reg.  v,  opinion  the  verdict  is  sufficiently  ex- 
Lewis,  Dears.  &  B.  182,  7  Cox  C.  C.  plicit  and  certain  to  warrant  the  judg- 
277  ;  Rex  v.  Coombes,  1  Leach,  4th  ed.  ment.  It  is  true,  the  verdict  does  not, 
888, 1  East  P.  C.  867 ;  Robbins  v.  The  in  terms,  specify  the  degree  of  murder 
State,  8  Ohio  State,  181.  which  the  defendant  intended  to  com- 

1  Vol.  I.  §  1001  et  seq.  mit ;  but  that  was  not  at  all  necessary." 

2  Crim.  Law,  L  §  807  ;  Vol.  I.  §  1009 ;  Frolich  v.  The  State,  11  Ind.  218,  215. 
The  State  v.  Fleming,  2  Strob.  464.  See,  also,  Wilson  v.  The  State,  18  Ohio, 

>  Ante,  §  588,  558,  554.  143. 

<  Crim.  Law,  L  §  813.  7  McGuffie  v.  The  State,  17  Ga.  497. 

*  Crim.  Law,  I.  §  814-818.  See  The  Stat«  v.  Upton,  1  Dev.  518. 

•  People  V.  March,  6  Cal  548.  And       s  The  Sute  v.  Bradley,  9  Rich.  168 
VOL.  II.  28  g5g 
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the  jury  find  the  defendant  guilty  only  of  manslaughter,  this 
finding  is,  in  effect,  that  the  allegation  is  sustained,  except  as 
to  the  idea  conveyed  by  those  specific  words  which  are  added 
to  an  indictment  for  manslaughter  to  swell  the  charge  to  mur- 
der ;  as  has  been  already  explained.^  If,  therefore,  the  verdict 
should  be,  "  We,  the  jury,  find  the  defendant  guilty  of  the 
felony  alleged  against  him  in  the  indictment,  except  as  to  the 
charge  of  committing  the  criminal  act  of  malice  aforethought, 
and  of  this  charge  we  find  him  not  guilty,"  it  would  be  a  formal 
and  exact  finding  of  the  oficnce  of  manslaughter.  But  it  is  a 
principle  of  the  law  that  what  can  be  made  certain  is  certain  ; 
therefore,  if  the  jury  bring  in  a  verdict  against  the  defendant, 
thus,  ^^  guilty  of  manslaughter,"  in  these  general  words,  the 
court  can  plainly  see  what  part  of  the  charge  was  sustained 
by  the  jury,  and  what  part  was  not  sustained.  It  is  believed, 
therefore,  to  be  the  general  or,  at  least,  the  better  doctrine, 
that  a  verdict  in  this  short  form  is  sufficient  to  uphold  a  judg- 
ment for  manslaughter  on  an  indictment  for  murder.^  If  the 
statute  requires  the  jury  to  assess  the  punishment,  this  must 
be  added  to  the  verdict.^ 

§  642.  Continued — (Points, in  the  Note). — Afew other  points 
relating  to  the  verdict  are  digested  in  a  note.^    If,  on  an  indict- 

I  *Ante,  §  691  et  seq.  tissippi,  an  assault  with  intent  to  kiU, 
>  Jordan  v.  The  State,  22  Ga.  646 ;  and  an  assault  with  intent  to  commit 
Dias  V.  The  State,  7  Blackf.  20.  And  manslaughter,  are  different  crimes,  and 
see  The  State  v.  Raines,  8  McCord,  688 ;  differently  punished  ;  and  a  prisoner. 
The  State  v.  Waters,  89  Maine,  64.  who  is  indicted  for  the  former  and 
Vol.  I.  §  1010, 1011.  convicted  of  the  latter,  Is  convicted  of 
s  Bias  17.  The  State,  supra.  another  and  different  offence  from  that 
*  Where  a  statute  made  it  punisha-  charged  in  the  indictment.  Therefore, 
ble  "  if  any  person  being  armed  with  a  such  a  conviction  is  not  good.  Morman 
dangerous  weapon  shall  assault  another  v.  The  State,  24  Missis.  54.  Where,  bjr 
with  intent  to  murder,  kill,  maim,  rob,  the  terms  of  the  verdict,  the  jury  "are 
steal,  or  to  commit  arson  or  burglary  " ;  of  opinion  that  the  killing  happened  in 
it  was  held  that  under  this  provision  the  manner  stated,  but  of  the  malice 
an  assault  with  intent  to  kill,  and  an  they  are  not  convinced,  but,  upon  the 
assault  with  intent  to  murder,  were  dis-  foregoing  facts,  the  law  and  malice  is 
tinct  oflences,  and  there  could  be  a  con-  submitted  to  the  court,"  tliis  is  held  to 
yiction  of  the  former  on  an  indictment  be  a  verdict  of  not  guilty  of  murder  at 
for  the  latter.  In  such  a  case,  the  foi-  the  common  law,  but  guilty  of  man- 
lowing  verdict  was  adjudged  sufficient :  slaughter.  Short  v.  The  State,  7  Yerg. 
That  the  defendant  "  is  guilty  of  a  fe-  610.  A  verdict,  "  We  find  the  defend- 
lonious  assault  with  intent  to  kill  but  ant  guilty  of  involuntary  manslaughter, 
not  to  murder  Ivory  Pray."  The  State  in  the  commission  of  a  lawful  act,  which 
9.  Waters,  89  Maine,  54.    Yet  in  Mis-  probably  might  produce  such  a  oonae- 
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ment  for  murder,  the  jury  find  a  verdict  for  manslaugliter 
cojitrary  to  the  law  and  the  evidence,  which  required  that  the 
verdict  should  be  for  murder,  tlie  court  has  no  alternative  but 
to  pass  sentence  according  to  the  finding.  It  cannot  order  a 
new  trial.^ 

Vlll.  The  Procedure  in  Cases  of  AUempU  to  commit  Homir 

cide, 

§  643.  Introduction.  —  In  a  previous  chapter,  the  indictment 
in  cases  of  attempts  generally  was  carefully  considered.^  And 
there,  among  the  rest,  was  given  the  form  of  an  indictment 
for  an  assault  with  intent  to  kill  or  murder.^ 

§  644.  Statute  against  Poisoning,  with  Forms  of  Indictment^ 
and  Procedure  on  Statutes  of  this  Sort  generally :  — 

Statate  of  7  Wiu.  4  &  1  Vict  —  Archbold  furnishes  some 
forms  drawn  upon  Stat.  7  Will.  4  &  1  Vict;  c.  85,  §  2  and  3. 
The  statute  is  as  follows :  §  2.  '^  Whosoever  shall  administer 
to  or  cause  to  be  taken  by  any  person  any  poison  or  other 
destructive  thing ;  or  shall  stab,  cut,  or  wound  any  person ; 
or  shall,  by  any  means  whatsoever,  cause  to  any  person  any 
bodily  injury  dangerous  to  life ;  with  intent,  in  any  of  the 
cases  aforesaid,  to  commit  murder ;  shall  be  guilty  of  felony, 

qnenoe  in  an  unlawfui  manner/'  is  suf-  v.  The  State,  26  Ala.  81 ;  Harrall  v. -The 

ficienUy  certain  to  enable  the  court  to  State,  26  Ala.  52.    A  verdict  finding 

paaa  sentence  ailvisedly,  and  therefore  the  prieoner  guilty  of  murder  in  the 

good.     Camp  v.  The  State,  25  Ga.  689.  first  degree,  and  sentencing  him  to  be 

Where  it  was  found  by  the  jury,  that  hung,  is  sufficient  to  authorize  a  judg- 

the    prisoner   was   guilty  under   two  ment  of  conviction   and  sentence  of 

ooQDts,  one  of  which  charged  the  rour-  death.    Noles  v.  The  State,  24  Ala.  67% 

der  by  drowning,  and  the  other  by  beat-  Where,   in    Indiana,   the   indictment 

ing,  the  verdict  was  held  not  to  be  charges  an  assault  with  intent  to  com- 

absord  or  inconsistent.    The  State  v.  mit  murder  in  the  first  degree,  the  de- 

Posey,  4  Strob.  108, 141.    A  verdict  of  fendant  may  be  found  guilty  of  an 

guilty  on  four  counts,  charging  the  mur-  assault  with  intent  to  commit  murder 

der  to  have  been  committed  with  a  in  the  second  degree.     Wall  v.  The 

knife,  a  dagger,  a  dirk,  and  a  dirk-knife.  State,  28  Ind.  150.    In  Illinois,  on  an 

IS  not  repugnant,  inconsistent,  or  void ;  indictment  for  an  assault  with  intent  to 

since  the  same  kind  of  death  is  charged  commit  murder,  there  may  be  a  verdid 

in  all  the  counts.     Donnelly  o.  The  for  an  assault  with  a  deadly  weapon 

8tate,  2  Dutchor,  463,  601.    A  verdict,  with  intent  to  inflict  a  bodily  iigury. 

finding  the  prisoner  **  guilty  of  murder  Beckwith  v.  People,  26  III.  500. 

in  the  first  degree,  and  penitentiary  for  i  Jordan  v.  The  State,  22  Oa.  646. 

life,"  is  sufficient  to  support  a  judgment  '  Ante,  §  71  et  seq. 

of  conviction,  and  sentence  of  confine-  '  Ante,  §  77. 
ment  in  the  penitentiary  for  life.  Nolei 
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and,  being  convicted  thereof,  shall,"  <&c.  §  3.  "  Whosoever 
shall  attempt  to  administer  to  any  person  any  poison  or  oUier 
destructive  thing ;  or  shall  shoot  at  any  person  ;  or  shall,  by 
drawing  a  trigger,  or  in  any  other  manner,  attempt  to  discharge 
any  kind  of  loaded  arms  at  any  person ;  or  shall  attempt  to 
drown,  suffocate,  or  strangle  any  person  ;  with  intent,  in  any 
of  the  cases  aforesaid,  to  commit  the  crime  of  murder ;  shall, 
although  no  bodily  injury  shall  be  effected,  be  guilty  of  felony, 
and  being  convicted  thereof  .shall,"  &c. 

§  645.  Form  under  §  2 —  (Procedure,  in  the  Note).  —  Arch- 

bold  furnishes  the  following  form  of  the  indictment  under  §  2, 
as  above : — 

"  That  J.  S.,  late  of,  &c.,  on,  &c.,  at,  &c.,  in  the  county  aforesaid,  felonioualy 
and  unlawfully  did  administer  to  one  J.  N.  ['  administer  to  or  cause  to  be  taken  by 
any  person '],  a  large  quantity  of  a  certain  deadly  poison  called  white  arsenic,  to 
wit,  two  drachms  of  the  said  white  arsenic  ['  any  poison  or  destructive  thing*],  with 
intent  then  and  there  and  thereby  feloniously,  wilfully,  and  of  his  malice  afore- 
thought the  said  J.  N.  to  kill  and  murder ;  against  the  form  of  the  statute/'  &c.^ 

1  1.  Archb.   Crim.  PL  &  Et.  10th  delivery  to  the  woman  did  not  consti- 

Lond.  ed.  488.    He  proceeds :  "  Add  a  tute  an  administering  within  the  mean- 

count  stating  that  the  defendant  'did  ing  of  tlie  statute,  although  the  judges 

cause  to  be  taken  by  J.  N.  a  large  seemed  to  think  that  swallowing  it  waa 

quantity,'  &c. ;  and,  if  the  description  not  essential.  Rex  y.  Cadman,  1  Moody, 

of  poison  be  doubtful,  add  counts  de-  114.    But  it  is  not  necessary  that  there 

scribing  it  in  different  ways ;  add  one  should  be  an  actual  delivery  by  the  hand 

count  stating  it  to  be  'a  certain  de-  of  the  defendant.     Rex  v.  Harley,  4 

structiye  thing  to  the  jurors  aforesaid  Car.  &  P.  869.    Where/'  on  an  indict- 

miknowu.'  The  indictment  must  allege  ment  under  this  statute, "  a  female  ser- 

the  thing  administered  to  be  poisonous  vant,  in  preparing  the  breakfiist  for  her 

or  destructiye ;  and  therefore  an  indict-  mistress,  put  arsenic  into  the  coffee,  and 

ment  for  administering  sponge  mixed  afterwards  told  her  mistress  that  she 

with  milk,  not  alleging  the  sponge  to  had  prepared  the  coffee  for  her,  and  she 

be  destructive,  was  holden  bad.    Rex  (the  mistress)  drank  the  oofiee;  Park, 

V,  Powles,  4  Car.  &  P.  671.    If  there  J.  held  that  it  was  an  administering 

be  any  doubt  whether  the  poison  was  within  the  meaning  of  the  statute.  Rex 

intended  for  J.  N.,  add  a  count  stating  v,  Harley,  4  Car.  &  P.  869.     So,  also, 

the  intent  to  be  'to  commit  murder'  where  the  defendant  knowingly  gave 

generally.    See  Reg.  v.  Ryan,  2  Moody  poison  to  A  to  administer  as  a  medicine 

&  R.  218."  to  B,  but  A  neglecting  to  do  so,  it  was 

2.  As    to    the   evidence,  this  writer  accidentally  given  to  B  by  a  child,  this 

says :  "  Prove  the  administering  of  the  was  holden  to  be  an  administering  by 

poison.    Where,"  on  an  indictment  for  the  defendant,  as  much  as  if  she  had 

administering  poison  to  procure  a  mis-  given  it  to  B  with  her  own  hands.   Reg. 

carriage,  "  the  defendant  gave  the  pros-  v.  Michael,  2  Moody,  120,  9  Car.  &  P. 

ecutrix  a  cake  containing  poison,  which  856.  Where  the  prisoner,  having  mixed 

she  merely  put  into  her  mouth  and  spit  corrosive  sublimate  with  sugar,  put  it 

out  again,  and  did   not  swallow  any  into  a  parcel,  directing  it  '  Mrs.  Daws, 

part  of  it,  it  was  holden  that  the  mere  Townhope,'  and  left  it  on  the  coonter 
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§  646.  Form  nnder  §  3.  —  Archbold's  indictment  on  §  3  is  as 
follows :  — 

'*  That  J.  S.,  late  of,  &c.,  on,  &c.,  at,  &c.,  in  the  county  aforesaid,  feloniously 
and  unlawfully  did  attempt  to  administer  to  one  J.  N.  a  large  quantity  of  a 
certain  deadly  poison  called  white  arsenic,  to  wit,  two  drachms  of  the  said  white 
arsenic  [*  any  poison  or  other  destructive  thing '],  with  intent,  &c.,  as  in  the  last  prece- 
dent."^ 

§647.  Alternative  Clauses  in  Statute — "Or" — "And"  — 
Diaplioity  —  Separate   Counts.  —  In   this  class  of  cases,   where 

the  statute  uses  the  alternative  expression  ^'  administer  or 
cause  to  be  administered,"  the  pleader  may  allege  that  the 
defendant  ^^  administered  and  caused  to  be  administered,"  <&c., 
without  rendering  the  count  de^purrable  for  duplicity .^  It 
will  be  ill  to  use  the  statutory  "  or  "  instead  of  "  and  "  ;  also, 
as  a  matter  of  neatness  and  propriety,  the  better  way  will  be 
to  put,  in  the  same  count,  only  one  of  the  alternative  phrases.^ 
§648.  Name  of  Drug  —  Poison. — It  may  not  be  necessary, 
under  some  forms  of  tlie  statutory  law,  for  the  indictment  to 
mention  the  name  of  the  medicine,  or  even  to  state  that  it  was 
a  deadly  poison ;  while,  under  other  statutes,  one  or  both  of 
these  allegations  may  be  essential.  According  to  an  Alabama 
case,  an  allegation  of  an  actual  poisoning  includes  by  necessary 
implication  an  allegation  that  the  substance  employed  was 
poison ;  but  an  indictment  for  an  attempt  to  poison  must 
specifically  set  forth,  that  the  substance  employed  in  the 
attempt  was  a  deadly  poison.  Said  Rice,  0.  J.  as  to  the  latter 
point :  '^  Such  attempt  might  be  made  by  the  administration 

of  a  tradesman,  who  sent  it  to  Mrs.  person;  and  douhted  the  propriety  of 
Davis,  who  used  some  of  the  sugar,  the  decision  in  Rex  v.  Lewis ;  and,  ac- 
Gumey,  B.  held  it  to  be  an  administer-  cordingly,  after  the  defendant  had  been 
ing ;  for  that,  although  it  was  intended  convicted,  he  directed  a  fresh  indict- 
for  Mrs.  Daws,  yet,  as  it  found  its  way  ment  to  be  preferred,  charging  the  in- 
to Mrs.  Davis,  it  was  as  much  within  tent  to  be  generally  '  to  commit  mur- 
the  act  as  if  it  had  been  intended  for  der ' ;  upon  which  the  defendant  was 
Mrs.  Davis.  Rex  v,  Lewis,  6  Car.  &  again  tried,  convicted,  and  sentenced* 
P.  161.  In  Reg.  v.  Ryan,  2  Moody  &  ....  Evidence  of  administering  at 
B.  218,  however,  Parke,  B.  after  oon-  difierent  times  may  be  given  to  show 
suiting  Alderson,  B.  expressed  an  the  intent.  Rex  i;.  Mogg,  4  Car.  &  P. 
opinion  that  an  indictment  for  causing  864." 

poison  to  be  taken  by  A,  with  intent  ^  Archb.  Crim.  PI.  &  Ev.  10th  Lond. 

to  mnrder  A,  was  not  sustained  by  evi-  ed.  440. 

denoe  showing  that  the  poison,  though  >  Ben  v.  The  State,  22  Ala.  9. 

taken  by  A,  was  intended  for  aaother  '  Ante,  {  48S. 
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*§  651  sPEanc  issues  and  offences.  [book  zi. 

of  a  substance  not  poisonous,  but  which  was  believed  to  be  so 
by  the  person  administering  it ;  and,  if  so  made,  it  would  not 
be  an  attempt  to  poison  within  the  meaning  of  section  8311  of 
our  present  Code."  ^ 

§  649.  Wife  aa  Witness  against  Husband. — In  an  Irish  case, 

where  the  husband  was  indicted  for  administering  poison  to 
his  wife,  with  the  intent  to  take  her  life,  it  was  held  bj  the 
judges  that  she  might  be  a  witness  against  him.' 

§  650.  Variance — Whether  Proof  sho-w  Same  Poison  as  alleged. 
—  It  is  probably  the  true  doctrine,  in  analogy  to  what  we^ 
have  seen  respecting  the  evidence  on  indictments  for  actual 
homicides,^  that,  though  tlie  poisonous  thing  administered  is 
specifically  mentioned   in   the  allegation,  the    proof  will  be 
sufficient  if  any  other  poisonous  substance  is  shown  instead, 
or  if  it  docs  not  appear  what  the  particular  poison  was.^    Thus,  * 
in  an  Irish  case,  where  the  indictment  charged  an  attempt  to*t 
poison  by  mixing,  with  flour,  ^'  sugar  of  lead"  ;  and  the  jury,*  ' 
in  rendering  their  verdict  of  guilty,  told  the  court  they  could  • 
not  determine  what  particular  poisonous   substance  it  was  ' 
which  was  mixed  with  the  flour ;  the  conviction  was  held  by  • 
the  judges  to  be  right.^    It  is  practically  desirable,  in  all  cases 
of  poisoning,  that  there  should  be  a  chemical  analysis  of  the 
contents  of  the  stomach,  wlien  possible.^ 

§  651.  AssaultSj  BatterieSy  and  the  Likcy  with  Intent  to  kiU 
and  to  murder :  — 

Form  of  Indictment  for  Attempt  to  drown.  —  The  following  is 
Archbold's  form  of  the  indictment  for  an  attempt  to  drown, 
with  the  intent  to  murder,  drawn  upon  Stat.  7  Will.  4  &  1 
Vict.  c.  85,  §  3,  before  recited :  ^  — 

"  That  J.  S.,  late  of,  &c.,  on,  &c.,  at,  &c.,  in  the  coontj  aforesaid,  felonioosly 
and  unlawfully  did  take  one  J.  N.  into  botli  the  hands  of  him  the  said  J.  S.,  and 
then  and  there  feloniously  and  unlawfully  did  cast,  throw,  and  push  the  said 
J.  N.  into  a  certain  pond  there  situate,  wherein  there  was  a  great  quantity  of 
water,  and  did  thereby  then  and  there  feloniously  and  unlawfully  attempt  the 
said  J.  N.  to  drown  and  suffocate  [*  drown,  suffocaUf  or  strangle '],  with  intent 
then  and  there  and  thereby  feloniously,  wilfully,  and  of  his  malice  aforethought 

1  Anthony  v.  The  State,  29  Ala.  27.  &  Rex  v.  Shannon,  Jebb,  209.    See 

a  Rex  V,  Wasson,  1  Crawf.  &  Dix  C.  Joe  t«.  The  Sute,  6  Fla.  591. 

C.  197.    See  ante,  §  69.        '  <^  Joe  v.  The  State,  supra. 

>  Ante,  §  614,  625,  626,  555.  1  Ante,  §  644. 
<  And  see  post,  §  661,  note,  659. 
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CHAP.  XZXII.]  HOMICIDE,  FELONIOUS.  §  652* 

the  said  J.  K.  to  kill  and  murder ;  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  queen,  her  crowns 
and  dignity."  ^ 

§  652.  Form  of  Indictment  for  Attempt  to  murder  by  shooting 

—  (Procedure,  in  the  Note).  —  The  following  is  Arcbbold's  form 
of  an  indictment,  under  the  same  section  as  the  last,  for  shoot- 
hig  with  intent  to  murder :  — 

"  That  J.  S.,  late  of,  &c.,  on,  &c.,  at,  &c.,  in  the  county  aforesaid,  a  certain 

gun,  then  and  there -loaded  with  gunpowder  and  divers  leaden  shot,  which 

he  the  said  J.  S.  in  both  his  hands  then  and  there  had  and  held,  at  and  against 

»  one  J.  N.  then  and  there  feloniously  and  unlawfully  did  shoot,  with  intent,  &c.* 

at  in  the  last  precedent"  > 

*  Archb.  Crim.  PI.  &  Ev.  10th  Lend,  person  of  the  prosecutrix  and  in  such 

ed.  446.    This  author  proceeds :  "  Add  a  direction  as  that  it  would  probably 

a  count  charging  generally,  that  the  kill  her,  or  do  her  some  grievous  bodily 

defendant  did  attempt  to  drown  J.  N.  harm,  the  case  was  within  the  statute ; 

&c."  A  count  drawn  as  thus  suggested  and  the  judges  held  this  direction  to  be 

would  probably,  in  most  of  our  States,  right.   Hex  v.  Kitchen,  Russ.  &  Ry.  95. 

.    be  adjudged  insufficient;  while,  on  the  But  if  it  be  alleged  that  the  gun  was 

*!'^    other  hand,  the  form  given  in  the  text  loaded  with  powder  and   a  bullet,  it 

"     appears  to  meet  all  the  requirements  of  must  be  proved  to  have  been  loaded 

our  American  law.    Ante,  §  88-92.  with  a  bullet,  otherwise  the  defendant 

'•        '  Archb.  Crim.  PL  &  £v.  10th  Lond.  must  be  acquitted.    Rex  t^.  Hughes,  6 

f  ed.  447.  Of  the  evidetiee,  this  writer  Car.  &  P.  126.  [As  to  this,  in  matter 
says :  "  Prove  the  shooting,  as  stated  of  principle,  see  the  doctrines  stated, 
in  the  indictment,  and  that  the  gun  ante,  §  650,  and  the  places  there  referred 
was  loaded  in  such  a  manner  as  to  pro-  to.]  Where  the  shot  was  fired  from  the 
duoe  the  eflect  intended.  See  Rex  v.  barcel  of  a  percussion  gun,  by  the  pria- 
Carr,  Russ.  &  Ry.  877.  [I  cannot  think,  oner  striking  the  cap,  which  was  upon 
that,  upon  any  correct  principle,  it  is  the  nipple  of  the  barrel,  Pattcson,  J. 
necessary  to  produce  more  direct  proof  held  it  to  be  within  the  act,  and,  after 
of  the  gun  having  been  loaded  than  is  consulting  several  of  the  judges,  re- 
involved  in  the  fact  of  its  having  been  Aised  to  reserve  the  point.  Rex  v. 
shot  off.  It  is  not  like  the  case  of  at-  Coates,  6  Car.  &  P.  894.  Prove,  also, 
tempting  to  shoot,  under  a  subsequent  the  intent.  In  Reg.  v.  Jones,  9  Car.  & 
clause  of  the  statute,  where  the  words  P.  258,  Patteson,  J.  appeared  to  think 
'  loaded  arms '  occur.]  Where  an  in-  it  doubtful  whether,  upon  this  section 
dictment  alleged  that  the  defendant  of  the  statute,  it  must  not  appear,  In 
shot  at  the  prosecutrix  with  a  loaded  order  to  make  out  the  intent  to  murder, 
pistol ;  in  one  set  of  counts,  with  a  that  that  intent  existed  in  the  mind 
pistol  loaded  with  gunpowder  only;  of  the  defendant  at  the  time  of  the 
and  in  another  set  of  counts,  with  a  offence  [that  the  intent  must  be  an 
pistol  loaded  with  gunpowder  and  other  actual  one,  existing,  in  fact,  in  the 
destructive  materials;  and  it  appeared  mind  of  the  prisoner,  see  Crim.  Law,  I. 
that  the  pistol  contained  no  ball  or  §  660,  666 ;  II.  §  761],  or  whether  it 
shot,  but  gunpowder  and  wadding  would  be  sufficient  if  it  would  have 
only,  the  judge  told  the  jury,  that,  been  murder  had  death  ensued.  He 
whether  the  pistol  was  loaded  with  gun-  said,  however,  that  the  circumstance 
powder  and  ball  or  other  destructive  that.it  would  have  been  murder  if 
materials,  or  with  gunpowder  and  paper  death  had  ensued  would  be  a  good 
only,  if  the  prisoner  fired  it  so  near  the  ground  whence  the  jury  might  infer 
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•§  655  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XI. 

§  653.  Form  of  Indiotment  for  attempting  to  shoot,  with  Intent 
to  murder  —  (Procedure, in  the  Note). —  The  following  is  Arch- 
bold's  form  of  the  indictment,  under  the  same  section,  for 
attempting  to  shoot  with  intent  to  murder :  — 

^  "  That  J.  S.  [&c.,  as  in  the  last  precedents]  did,  by  drawing  the  trigger 
['  drawing  the  trigger ,  or  in  any  other  manner ']  of  a  certain  pistol  ['  any  kind  of 
loaded firerarms'^t  then  and  there  loaded  with  gunpowder  and  one  leaden  bullet, 
which  said  pistol  the  said  J.  S.  in  his  right  hand  then  and  there  had  and  held, 
feloniously  and  unlawfully  attempt  to  discharge  the  said  pistoP  at  and  against 
one  J.  N.  with  intent,  &c.,  aa  in  the  preceding  precedents,"^ 

§  654.  Form  for  Stabbing  with  Intent  to  murder  —  (Procedure, 

in  the  Note).  — The  following  is  Archbold's  form  of  the  indict- 
ment for  stabbing,  &c.,  with  intent  to  murder,  under  §  2  of 
the  statute  before  (ante,  §  644)  recited  :  — 

"  That  J.  S.  [&c.,  as  in  the  preceding  precedents]  one  J.  N.  in  and  upon  the 
right  side  of  the  belly,  between  the  short  ribs  of  him  the  said  J.  N.,  then  and 
there  feloniously  and  unlawfully  did  stab,  cut,  and  wound  ['  stab,  cut,  or  wound '] 
with  intent^  &c.,  as  in  the  preceding  precedents."  ' 

§  655.  Indictment  and  Procedure  under  American  StaU 
iUes :  — 

the  existing  intent,  as  every  man  must  Carr,  Huss.  &  Ry.  877.    See  Reg.  v. 

be  taken  to  intend  the  necessary  con-  Baker,  1  Car.  &  K.  254 ;  Reg.  v.  James, 

sequences  of  his  acts."  1  Car.  &  K.  680.    So,  if  a  pistol  be 

^  It  may  be  a  question  whether  exact  loaded  with  powder  and  a  bullet,  but 

Terbal  accuracy  would  not  require  the  the  touch-hole  be  plugged  so  tiiat  it 

expression  to  be,  "  discharge  the  con-  cannot   possibly    be   fired,  it   is    not 

tents  of  the  said  pistol,"  instead  of  'loaded   arms,'   within    the   meaning 

"  discharge    the    said   pistol " ;    but,  of  the  statute.    Rex  v,  Harris,  5  Car. 

whichever  form  be  preferred,  it  is  be-  &  P.  159."    See,  as  to  the  meaning  of 

lieved  that  a  considerate  court  would  the  words  ''loaded  arms,"  Crim.  Law, 

not  hold  the  indictment  ill  because  the  I.  §  886,  681. 
other  had  been  chosen  by  the  pleader.         '  Archb.  Crim.  Fl.  &  Ev.  10th  Lond. 

^  Archb.  Crim.  PI.  &  £v.  10th  Lond.  ed.  449.  He  proceeds  :  "  The  instru- 
ed.  448.  This  writer  says  of  the  evi-  ment  or  means  by  which  the  wound 
dence :  "  Prove  that  the  defendant  pre-  was  inflicted  need  not  be  stated ;  and, 
sented  a  pistol  or  gun  at  J.  N.,  and  if  stated,  do  not  confine  the  prosecutor 
attempted,  by  pulling  the  trigger,  to  to  prove  a  wound,  &c.,  by  such  means, 
discharge  it  at  him.  Where,  upon  an  Rex  v,  Briggs,  1  Moody,  '818.  £vi- 
indictmcnt  for  attempting  to  discharge  dence  of  a  stabbing  only  will  not  sup- 
a  gun  at  J.  S.,  it  appeared  that  the  gun  port  an  allegation  of  cutting  only, 
was  loaded,  but  the  jury  found  that  Rex  v.  McDermot,  Russ.  &  Ry.  8543. 
it  was  not  primed,  a  m^'ority  of  the  ...  It  is  not  necessary  that  the  prose- 
judges  considered  it  equivalent  to  a  cutor  should  be  cut  in  a  vital  part ;  for 
finding  that  it  was  not  so  loaded  as  to  the  question  is,  not  what  the  wound  is, 
be  capable  of  doing  mischief  by  pull-  but  what  wound  was  intended.  Rex 
ing  the  trigger,  and  were,  therefore,  of  v.  Hunt,  1  Moody,  98 ;  Rex  v,  Grlfilth, 
opinion  that  it  was  not  loaded  within  1  Car.  &  P.  298." 
the  meaning  of  tlie  statute.    Rex  v, 
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CHAP.  XXXn.]  HOMICIDE,  FELONIOUS.  ^  §  657 

statates  nnmerooB,  &c.  —  The  American  statutes  are  very 
numerous,  and  somewhat  diverse  in  their  provisions.  Yet, 
with  the  foregoing  English  clauses  before  us,  and  the  indict- 
ments drawn  thereon,  we  shall  be  able  to  look  intelligently  at 
some  of  the  points  which  have  been  adjudged  in  our  courts ; 
though  it  will  not  be  wise  to  undertake  to  set  out  the  statute 
law  of  any  particular  State,  since  the  whole,  as  existing  in  all 
the  States,  could  by  no  means  be  given. 

§  656.  AUegine;  Diverse  Methods  of  Assault  —  Election.  — 
Where,  in  a  Massachusetts  case,  the  indictment  charged  the 
assault  to  have  been  made  with  a  loaded  gun,  by  attempting 
to  discharge  the  gun  at  the  person  assailed,  and  also  by  beat- 
ing and  wounding  him  with  the  gun  ;  the  defendant  objected, 
at  the  trial,  to  the  introduction  of  evidence  to  prove  both 
modes  of  the  assault,  and  asked  to  have  the  prosecutor  com- 
pelled to  elect  on  which  he  would  rely.  But  the  court  held 
that  no  election  should  be  required,  and  that  the  indictment  in 
this  form  was  good.^ 

§  657.    AUeglng  "MaUoe  aforethought "  —  'WilluUyr  Ac. —  A 

Kentucky  statute  provides,  that,  '^  if  any  person  unlawfully 
shoot  at  another,  with  intent  to  kill  or  wound  such  person, 
without  inflicting  a  wound,  he,"  &c.  And  it  is  held  not  to  be 
necessary  for  the  indictment  to  aver,  that  the  shooting  was 
of  malice  aforethought.^  But  under  the  Indiana  statute,  the 
indictment  must  allege  that  the  offence  was  committed  wilfully, 
feloniously,  and  of  malice  aforethought.^ 

1  Commonwealth  v.  Creed,  8  Gray,  c.  86,  §  2,  4,  the  offences  of  stabbing 

887.     And    see    Southworth  v.  The  and  cutting  with   intent   to  murder, 

State,  5  Conn.  825.    As  to  the  matter  with  intent  to  maim  and  disable,  and 

of  electiop,  where,  in  an  English  case,  with  intent  to  do  gp*ieYOUs  bodily  harm, 

an  indictment  on  Stat.  48  Geo.  8,  c.  68,  may  all  be  included  in  one  indictment, 

contained    counts    both   for   actually  although  the  judgment  differs,  being 

shooting  at,  &c.,  and   being  present,  capital  on  the  first  count  and  not  on 

aiding,  and  abetting,  &c.,  and  there  was  the  others ;  and,  in  such  a  case,  the 

eridence  to  go  to  the  jury  upon  both  prosecutor  cannot  be  compelled  to  elect 

modes  in  which  the  offence  was  charged,  on  which  charge  he  will  proceed.   Reg. 

the  prosecutor  was  not  compelled  to  v.  Strange,  8  Car.  &  P.  172.    See,'  also, 

elect  whether  to  proceed  on  the  counts  Wilson  v.  The  State,  18  Ohio,  148. 

for  actually  shooting,  or  for  aiding  and  >  Robinson  v.  Commonwealth,  16  B. 

abetting ;   but  the  whole  indictment  Monr.  609. 

was  submitted  to  the  jury.    Rex  u,  •  The  State  v.  Wilson,  7  Ind.  516. 

Towle,  Russ.  &  Ry.  814,  2  Marshall,  And  see  Rice  v.  The  State,  16  Ind.  298. 

466.     According  to  another  English  So,  also,  in  Georgia.     The  State  o. 

case,  under  Stat.  7  Will.  4  &  1  Vict.  Howell,  1  Ga.  Decis.  158.    See,  liW 
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§  660  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XL 

§658.  Needless  Allegatdon  of  Battery.  —  If  a  statute  makes 

indictable  a  mere  assault  with  intent  to  kill,  an  indictment  is 
not  bad  though  it  goes  beyond  what  is  necessary  and  alleges 
a  battery,  in  addition  to  the  assault.^ 

§  659.  Variance — (Points  relating  to  the  Indiotment,  in  the 
Note). — -.Some  other  points,  relating  to  the  indictment,  will 
be  seen  in  a  note.^  In  New  Hampshire,  an  indictment  for  an 
assault  with  a  ^^  basket  knife,"  with  intent  to  kill,  is  held  to  bo 
supported  by  evidence  that  the  assault  was  made  with  a  ^^  bas- 
ket iron."  It  was  deemed  that  the  two  weapons  would  produce, 
in  substance,  the  same  kind  of  injury,  which,  the  court  con- 
sidered, was  the  true  test  on  this  sort  of  question  of  variance.' 

§  660;  Verdict.  —  The  form  of  the  verdict  has  already  been 
considered.^  If  the  evidence  does  not  sustain  tlie  particular 
intent  alleged,  the  jury  may  find  the  defendant  guilty  of  a 
simple  assault,  or  simple  assault  and  battery.^ 


wise,  McCoy  v.  The  State,  8  Eng.  451 ;  him,  need  not  allege  that  the  pistol 
Curtis  v.  People,  Breese,  197.  pointed  at  the  party  assaulted.  The 
^  Cole  V.  The  State,  5  Eng.  818.  State  v.  Smith,  2  Humph.  457.  Where 
^  In  an  indictment  for  an  assault  an  indictment  stated  that  the  prisoner, 
with  intent  to  commit  murder,  it  need  with  force  and  arms,  to  wit,  with  knires, 
not  be  alleged  that  the  offence  was  &c.,  made  an  assault  upon  G.,  with  in- 
committed  unlawfully.  The  State  v.  tent  to  commit  murder  upon  him,  and 
Williams,  8  Fost.  N.  H.  821.  A  ct>unt  did  then  and  there  cut,  beat,  strike, 
in  the  following  words,  in  an  indictment  wound,  ivpd  ill-treat  the  said  G ,  to  his 
for  an  assault  with  intent  to  kill,  suffi-  damage,  &c.,  and  against  the  peace,  ftc., 
ciently  sets  out  the  offence  :  "  And  the  it  was  held  to  be  a  sufficient  indictment 
jurors  aforesaid,  upon  their  oath  afore-  for  an  assault  with  intent  to  kill.  It  ii 
said,  do  further  present,  that  the  said  enough  to  state,  with  the  usual  prcci- 
G.,  late,  &c.,  in  the  year,  &c.,  at,  &c.,  sion,  the  facts  necessary  to  oonstitnte 
with  force  and  arms,  in  and  upon  one  an  assault  and  battery,  and  aver  the 
C,  in  the  peace,  &c.,  unlawfully,  &c.,  intent  with  which  it  was  made.  Said 
an  assault  did  make ;  and  that  the  said  the  court :  "  The  intent  to  commit 
G.,  with  a  certain  gun  then  and  there  murder  was  here  charged  in  the  words 
loaded  with  gunpowder,  &c.,  which  said  of  the  statute,  and  we  think  that  was 
gun  he  the  said  G.  then  and  there  had  sufficient."  People  o.  Pettit,  3  Johns, 
and  held  in  his  hands,  to,  against,  and  511.  For  the  form,  in  Indiana,  as  reg- 
npon  the  said  C,  and  then  and  there  ulated  by  a  statute,  seeCronkhite  v. 
did  unlawfully,  &c.,  the  said  gun  did  The  State,  11  Ind.  807.  See  also,  ante, 
cock,  raise,  and  present,  with  the  intent,  §  629,  note. 

&c.,  the  said  C.  to  shoot  and  kill ;  and  >  The  State  v.  Dame,  11  N.  H.  271. 

that  the  said  G.  would  have  executed  See  ante,  §  650,  651,  note,  and  the 

his  said  purpose  had  he  not  been  pre-  places  there  referred  to. 

vented  from  so  doing,  contrary  to  the  *  Ante,  §  640-642  and  note, 

form,"  &c.    The  State  v.  Greenhalgh,  &  Crfm.  Law,  I.  §  807 ;  Foley  v.  The 

24  Misso.  878.    An  indictment  for  as-  State,  9  Ind.  868 ;   Reynolds  v.  The 

saulting  a  person,  by  drawing  a  pistol  State,  11  Texas,  120;    The  State  v. 

upon  him,  and  threatening  to  shoot  ScanneU,  89  Maine,  68 ;  The  State  p. 
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§  661.  Evidence.  —  Some  points  relating  to  the  evidence 
appear  in  the  work  on  the  Criminal  Law.^  Others  have  been 
already  considered  in  notes  taken  from  the  work  of  Mr.  Arch- 
bold.' 

§  662.  Proof  of  Another  Crime — Prior  Pight —  On  the  principle, 
that,  as  a  general  rule,  to  which  indeed  there  are  exceptions,  a 
crime  not  charged  is  not  to  be  proved  against  a  prisoner  as 
evidence  to  support  a  crime  charged ;  ^  if,  on  an  indictment  for 
an  assault  with  intent  to  murder,  evidence  is  offered  of  a  prior 
and  disconnected  fight  between  the  prosecutor  and  the  defend- 
ant, such  evidence  will  be  rejected.  It  was  so  held,  when  the 
fight  took  place  two  years  before  the  one  in  controversy.^  And 
in  another  case,  where  the  two  transactions  were  divided  by 
an  interval  of  only  half  an  hour,  yet  during  all  this  time  the 
parties  were  completely  separated,  the  same  result  was  held  to 
follow.  Said  Benning,  J. :  ^^  Unless  the  first  fight  made  a  part 
of  the  second,  —  that  is,  unless  it  was  a  part  of  the  res  ffesice^ 
—  it  is  clear  that  evidence  of  it  was  not  admissible.  If  not  a 
part  of  the  res  gestcBj  the  first  fight  could  not  possibly  constitute 
a  defence  in  a  case  founded  on  the  second."  And  the  learned 
judge  deemed,  that,  under  the  particular  circumstances  of  this 
case,  the  two  transactions  were  -to  be  treated  as  distinct.^ 
Undoubtedly  there  are  other  circumstances,  in  which  an  inter- 
val much  longer  than  half  an  hour  would  be  required  to  sever 
the  two  parts  of  what,  but  for  the  lapse  of  timo,  would  be 
regarded  as  a  single  transaction. 

§663.    Conclusion. — This   discussion  might  be  somewhat 

Burnt,  8  Ala.   818 ;   Mooney  o.  The  law  of  MiMonri,  an  acquittal  on  an  in- 

Sute,  88  Ala.  419;  Johnson  v.  The  dictment  for  a  felonious  assauU  will  not 

State,  17  Texas,  516 ;   The  State  v.  bar  a  prosecution  for  the  same  offence 

Bowling,  10   Humph.  62;    People  v.  as  a  common  assault  and  battery,  before 

Vanard,  6  Cal.  662;  Whilden  v.  The  a  justice  of  the  peace;   "because  the 

State,  26  Ga.  896.    An  indictment  con-  defendant,  under  the  indictment,  C9uld 

tained   four   counts.     The   first   two  not  be  conTicted  of  the  minor  offence.'* 

charged  an  assault,  in  different  forms,  The    Sute  v.  Wlghtman,  26   Misso. 

with  intent  to  murder;  the  last  two  616. 

charged  an  assault  with  intent  to  kill.  ^  Crim.  Law,  11.  §  761,  762. 

And  it  was  held,  that  they  all  charged  >  Ante,  {  646,   note,    par.  2;   66% 

but  one  substantiTe  offence,  and  the  note ;  668,  note ;  664,  note, 

▼erdict  might  be  guilty  of  an  assault  >  Vol.  I.  §  1064  et  seq. 

simply,  or  with  intent  to  kill,  or  with  *  Hatcher  v.  The  State,  18  Ga.  460. 

intent  to  murder.    The  Sute  v.  Phin-  •  WhUden  r.  The  8ute,  26  Ga.  896» 

ney,  42  Maine,  884.  Under  the  pecuUar  898. 
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extended ;  bnt  it  is  neither  possible  nor  desirable,  when  we 
are  treating  of  a  particular  topic,  so  to  exhaust  it  as  to  furnish 
a  complete  guide  to  the  practitioner,  who,  depending  upon  such 
discussion  alone,  forbears  recourse  to  those  general  principles 
of  the  law  which  are  found  distributed  through  the  pages  of  all 
the  books,  on  whatever  special  subject  written. 


HOUSE-BREAKING.    See  tit.  Bubolabt  Aim  Othsb  BusAKnTOS. 
HOUSE,  DISORDERLY.    See  tit.  Diborderlt  House. 
HOUSE  OF  ILL-FAME.    See  tit.  Bawdy  House. 
ILLEGAL  MEETING.    See  tit.  Unlawful  Assembly. 
INDECENT  EXPOSURE.    See  tit.  Exfosurb  of  Febboit. 


CHAPTER    XXXin.i 

INSANITY. 

664,666.  Introdnction. 

666-668.  The  Preliminaxy  Question. 

669-687.  Question  under  General  Issue. 

§  664.  How  Insanity  to  be  alleged  by  Defendant  —  The  ques- 
tion whether  or  not  the  defendant  was  insane  at  the  time  when 
he  is  charged  with  having  committed  the  offence,  may  be  raised 
by  his  counsel  at  the  trial,  on  the  plea  of  not  guilty ;  no  special 
plea  being  required.^  This  is  the  common  form  in  which  the 
question  presents  itself  in  a  criminal  cause.  But,  as  we  satr 
elsewhere,^  a  prisoner  cannot  be  tried,  sentenced,  or  punished, 
while  he  is  known  to  be  insane. 

*§  665.  Let  us  consider,  therefore,  I.  The  Preliminary  Ques- 
tion ;  n.  The  Question  under  the  General  Issue. 

I.  The  Preliminary  Question. 

§  666.  How  determine  whether  Prisoner  has  Capacity  to  be 
tried. — When,  in  1846,  William  Freeman  was  tried  in  the  State 

1  For  the  law  relating  to  this  title,  >  People  v.  Olwell,  28  Cal.  456. 

0ee  Crim.  Law,  I.  §  467  et  seq.  *  Crim.  Law,  L  §  487. 
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of  New  York  for  murder,  the  question  first  raised  was,  whether 
he  was  sufBciently  sane  to  be  put  at  all  upon  his  trial.^  This 
question  was  submitted  to  a  jury.^  And  it  was  deemed  Jihat 
this  was  the  more  discreet  course ;  though,  in  point  of  law, 
the  question  was  one  which  lay  within  the  judicial  discretion  of 
the  court,  and  it  was  competent  for  the  judge  to  adopt  any 
other  suitable  method  of  ascertaining  the  fact.^  The  question, 
as  it  presented  itself  at  this  stage  of  the  prisoner's  disease, 
was  difficult  and  complicated,  and  doubtless  considerations  of 
prudence  guided  in  a  great  measure  the  course  of  the  court. 
But  in  a  later  stage  of  the  disease,  after  the  jury  in  the  pre- 
liminary way  had  found  Freeman  to  be  of  sufficient  capacity 
to  be  tried,  and  then  on  the  main  issue  another  jury  had  found 
him  guilty  as  having  been  sane  at  the  time  of  the  homicide 
committed,  and  lastly  the  higher  court  had  set  aside  this  ver- 
dict and  ordered  a  new  trial,  the  judge  who  was  to  try  him  the 
second  time  visited  him  in  his  cell,  and  there  satisfied  himself 
of  his  present  deranged  condition,  and,  without  submitting  the 
matter  to  a  jury,  or  making  further  public  inquiry,  refused  to 
try  him.^  In  other  instances,  also,  the  preliminary  question 
of  the  prisoner's  present  state  of  mind  has  been  submitted  to 
a  jury;^  though,  as  we  have  seen,  it  is  not  always  or  neces- 
sarily so.® 

§667.  What  the  Inquiry.  —  The  time  to  which  this  inquiry 
relates  is,  it  is  perceived,  the  present,  —  what  is  the  prisoner's 
mental  condition  now,  not  what  it  was  when  the  offence  is 
alleged  to  have  been  committed.^  And  the  test  of  insanity  is 
not  precisely  the  same  as  on  the  main  issue ;  but  it  is,  whether 

1  Crim.  Law,  I.  §  487.  latter  cannot   be  pronounced  against 

I  People  V,  Freeman,  Hall's  Trial  of  him.  Crim.  Law,  L  §  487.    Therefore, 

Freeman.     And   see    Crim.  Law,  I.  when  a  person  has  been  convicted  of 

§  469,  note.  murder,  if  lie  then  alleges  hy  his  couo- 

>  Freeman  v.  People,  4  Denio,  9.  sel  that  he  has  become  insane,  and  the 

4  Crim.  Law,  I.  §  469,  note,  par  9.  court  doubts  on  this  point,  it  will  ordi- 

*  People  V.  Lake,  2  Parker  C.  C.  narily  submit  the  question  to  a  jury ; 

215;  Shultz  v.  The  State,  18  Texas,  but  if,  on  inspection,  the  judge  is  fully 

401.  satisfied  the  allegation  is  false,  he  will, 

^  See  also  Jones  v.  The  State,   18  without  this  Airther  inquiry,  proceed 

Ala.   168.    The  same  doctrines  apply  to  the  sentence.    Bonds  v.  The  State, 

to  the  question  of  insanity  arising  after  Mart.  &  Yerg.  148. 

the  conviction  Imd  before  sentence;  for,  ?  The   State  v.  Arnold,    12   Iowa, 

if  the  prisoner  becomes  insane  between  479. 

the  conviction  and  the  sentence,  the 
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the  prisoner  is  mentally  competent  to  make  a  rational  de- 
fence.^ 

§^668.  Bffeot  of  Jury's  Findine;  —  Peremptory  Challenges.  — 
Therefore  the  finding  of  the  jury  on  this  preliminary  issue, 
supposing  it  to  be  adverse  to  the  prisoner,  is  not,  strictly,  to 
be  received  as  evidence  against  him  on  the  trial  of  the  main 
issue.^  Therefore,  also,  the  prisoner  has  not,  on  this  prelimi* 
nary  trial,  the  right  of  peremptorily  challenging  jurors,  though 
he  may  challenge  them  for  cause.' 

II.  The  Question  under  the  General  Issue. 

§  669.  Presumption  — Burden  of  Proof  —  We  saw,  in  the  first 
volume,  what,  in  a  general  way,  is  the  doctrine  of  burden  of 
proof,^  and  what  is  the  doctrine,  of  presumptions  as  evidence,'^ 
in  criminal  causes.  And  we  there  saw,  that  confusion  has 
sprung  up  in  many  of  the  cases  by  reason  that  the  judges 
have  not  duly  distinguished  between  the  duty  of  a  defendant 
to  repel  a  presumption,  to  which  the  law  may  have  given  an 
effect  something  like  that  of  an  undefined  amount  of  oral 
testimony,  and  the  duty  to  assume  the  burden  of  proof.  And 
we  saw  that,  according  to  the  true  doctrine,  the  latter  never 
devolves  on  the  defendant  in  a  criminal  cause ;  yet,  on  the 
other  hand,  he  is  often  required  to  repel  the  former  by  tlie 
introduction  of  testimony.  The  reader  is  requested  to 
familiarize  himself  with  the  doctrines  of  the  chapters  thus 
referred  to  before  he  enters  upon  the  present  sub-title. 

§  670.  Prisoner  to  prove  Insanity.  —  In  many  of  the  cases, 
there  are  judicial  expressions  and  almost  absolute  decisions 
to  the  effect,  that  the  prisoner  who,  being  of  full  age,  relies  on 
the  defence  of  insanity,  takes  upon  himself  what  in  some  of 
the  cases  is  called  the  burden  of  proof,  and  in  others  is  re- 
garded rather  as  tlie  legal  duty  to  overcome  the  legal  presump- 
tion of  sanity,  to  establish  to  the  jury,  as  an  afiirmative 
proposition,  the  fact  of  insanity,  as  existing  at  the  time  when 
the  alleged  wrongful  act  was  committed ;  though  the  evidence 


^  Crim.  Law,  I.  §  487 ;  Freeman  v. 
People,  4  Denio,  9. 

'  Freeman  v.  People,  4  Denio,  9,  89. 
And  see  Shultz  v.  The  State,  18  Tex- 
as, 401. 
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may  come  as  well  from  the  government's  witnesses  as  from  his 
owu.^  Indeed,  so  far  as  jwdicM  dicta  are  concerned,  this  is 
probably  the  doctrine  sustained  by  the  greater  number  of  the 
authorities ;  though  there  are,  among  those  who  hold  it,  differ- 
ences as  to  some  of  the  minor  propositions  relating  thereto. 
§  671.  Continiied  —  By  what  Weight  of  Bvidenoe.  —  Thus,  by 

what  weight  of  evidence  this  proof  is  to  be  made  the  judges 
seem  not  exactly  to  agree.  It  has  been  even  laid  down  that, 
in  order  to  justify  an  acquittal  on  the  plea  of  insanity,  the 
proof  of  insanity,  as  existing  at  the  time  when  the  wrongful 
act  was  committed,  should  be  as  clear  and  satisfactory  as  tlie 
proof  of  the  commission  of  the  act  ought  to  be  in  order  to 
find  a  sane  man  guilty.^  Still,  assuming  the  general  doctrine 
of  tlie  last  section  to  be  sound,  the  rule  of  reasonable  doubt 
does  not,  in  legal  reason  or  on  the  better  autliorities,  apply 
where,  as  in  this  case,  the  defendant  is  to  make  out  a  thing  in 
evidence  ;  ^  and  it  is  enough  for  him  to  establish  the  insanity 
by  a  more  preponderance  of  proof.^ 

^  8  Greenl.  £t.  §  6 ;  Commonwealth  Btrong,  clear,  and  convincing,  that  he 

V.  Heath,  11  Gray,  803,  a  case  of  idiocy,  was  insane  at  the  time  when  the  act 

the  court  reserving  the  question  wheth*  was  committed ;  then,  if  upon  the  tes- 

er  the  same  rule  would  apply  in  a  case  timony  the  jury  should  entertain  no 

of  insanity  proper ;   Newcomb  v.  The  reasonable  doubt  of  his  sanity,  they 

SUte,  87  Missis.  888 ;  People  v.  Robin-  should  find  him  guilty.    The  Sute  v. 

son,  1   Parker  C.  C.  649 ;  Tlie  State  Brinyea,  6  AU.  241.    In  another  Ala- 

V.  Brinyea,  6  Ala.  241 ;  The  State  v.  bama  case,  the  prisoner's  counsel  had 

McCoy,    84    Misso.    681 ;    People  v.  asked  for  the  following  instruction  to 

Myers,  20  Cal.  618 ;  People  v.  Coffman,  be  given  the  jurj',  and  the  mjyority  of 

24  Cal.  280 ;  Boswell  v.  Commonwealth,  the  court  held  that  it  should  have  been 

20  Grat.  860,  876 ;  The  State  v.  Klin-  given ;  namely,  "  that,  if  they  enter- 

ger,  43  Misso.  127.    In  civil  cases,  the  tain  any  reasonable  doubt  as  to  the 

doctrine  is  very  clearly  so.    Jackson  v,  sanity  of  the  prisoner,  they  must  acquit 

Van  Dusen,  6  Johns.  144 ;  Jackson  v.  him."    Said  Ormond,  J.  :  **  If  the  pris- 

King,  4  Cow.  207 ;  Armstrong  v,  Tim-  oner  was  insane,  he  was  not  an  account- 

ons,  8  Harring.  Del.  842;   Burton  v.  able  being,  and  can  the  public  justice 

Scott,  8  Rand.  899  ;  Myatt  v.  Walker,  of  the  country  repose  with  safety  upon 

44  111.  486.  a  verdict  found  by  a  jury,  every  mem- 

<  The  State  v,  Spencer,  1  Zab.  196.  ber  of  which  may  have  entertained  a 

*  Vol.  I.  f  1068.  reasonable  doubt  of  its  propriety  ?    It 

*  People  0.  Myers,  20  Cal.  618 ;  The  would  have  been  highly  proper  that  the 
State  V.  Klinger,  48  Misso.  127 ;  Com-  court,  when  called  on  thus  to  charge, 
monwealth  v,  Rogers,  7  Met.  600.  In  should  have  exphuned  to  the  jury,  that 
fact,  the  doctrine  has  been  expressed  this  defence  required  to  be  made  out 
in  the  books  in  a  variety  of  forms.  Ac-  by  strong,  clear,  and  convincing  proof, 
cording  to  an  Alabama  case,  the  pris-  and,  guided  by  these  considerations,  if 
oner  must  make  out,  by  testimony  be-  they  still  entertain  a  reasonable  doubt 
yond  a  reasonable  doubt,  and  by  proofs  of  the  sanity  of  the  prisoner,  it  was  their 
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§  672.  PreBumption  of  Sanity.  —  In  one  proposition  the 
authorities  are  agreed,  and  properly  so  ;  namely,  that,  in  some 
way,  there  is  in  these  cases  involved  the  legal  presumption  of 
sanity,  attending  on  the  proven  acts  of  the  prisoner,  and 
operating,  therefore,  against  him  in  this  issue.^ 

§  673.  The  True  Dootrlne  —  Preflumption  —  Burden  of  Proof — 

Reasonable  Doubt  —  To  the  writer  of  these  volumes,  the  true 
doctrine  seems  to  be  the  following.  "  Sanity,"  as  observed  by 
a  learned  judge,  ^^  is  presumed  to  be  the  normal  state  of  the 
human  mind,  and  it  is  never  incumbent  upon  the  prosecutor 
to  give  affirmative  evidence  that  such  state  exists  in  a  particu- 
lar case."  ^  But  suppose  this  normal  state  is  denied  to  have 
existed  in  the  particular  instance  ;  then,  if  evidence  is  pro- 
duced in  support  of  such  denial,  the  jury  must  judge  of  it  and 
its  effect  on  the  main  issue  of  guilty  or  not  guilty ;  and  if, 
considering  all  the  evidence,  and  considering  the  presumption 
that  what  a  man  does  is  sanely  done,  and  suffering  the  evi- 
dence and  the  presumption  to  work  together  in  their  minds, 

duty  to  acquit."    The  State  v.  Marler,  down,  that  the  prisoner  must  make  hia 

2  Ala.  48.    In  Miesouri,  when,  in  a  case  insanity  appear  by  a  preponderance  of 

of  homicide,  the  prisoner  relies  on  the  evidence.    And  he  is  not  entitled  to 

defence  Of  insanity,  he  should  prove  it  have  the  jury  instnicted  to  acquit,  if 

clearly ;  and  he  is  not  entitled  to  the  they  "  belieye  from  the  eridence  that 

benefit  of  a  mere  doubt  whether  he  was  there  exists  a  reasonable  doubt  as  to 

insane  or  not.    The  State  v.  Huting,  the  sanity  of  the  defendant."    People  v. 

21  Misso.  464.   In  a  later  Missouri  case,  Myers,  20  Cal.  518.    In  another  Call- 

the  court,  by  Bay,  J.  said  :  "  The  true  fomia  case,  the  court,  by  Rhodes,  J. 

rule,  in  our  opinion,  was  laid  down  by  laid  down  the  law  as  follows :  "  Insan- 

C.  J.  Shaw,  in  Commonwealth  v.  Rog-  ity  being  a  fact  to  be  proved  by  the 

ers,  7  Met  500  .  .  .  '  that,  if  the  pre-  defendant,  it  must  be  establiahed  by 

ponderance  of  the  evidence  was  in  favor  evidence  in  the  case,  with  the  same 

of  the  insanity  of  the  prisoner,  the  clearness  and  certainty  as  any  other 

jury  would  be  authorized  to  find  him  fact  alleged   by  the  defendant  in  his 

insane.'"     The  State  v.  McCoy,  84  defence ;  that  is  to  say,  the  proof  must 

Misso.  581,  536.     In  North  Carolina,  be  such  in  amount,  that,  if  the  single 

the  following  instruction,  given  by  the  issue  of  the  sanity  or  insanity  should  be 

judge  to  the  jury,  in  a  case  of  insan-  submitted  to  the  jury,  in  a  civil  case, 

ity,  was  held  to  be  correct :    "  V^here  they  would  find  that  he  was  insane." 

he  [the  prisoner]  admits  the  killing.  People  v.  Cofiman,  24  Cal.  230,  237. 

or  it  is  proved,  every  matter  of  miti-  See  also  note  to  next  section  but  one. 

gation  or  excuse  must  come  from  him.  i  Graham  v.  Commonwealth,  16  B. 

He  is  not  required  to  show  the  matter  Monr.  587 ;  United  States  v.  McGIue, 

of  excuse  beyond  a  reasonable  doubt,  1  Curt.  C.  C.  1 ;  The  State  v.  Starling, 

but  must  offer  such  testimony  as  will  6  Jones,  N.  C.  866.    And  see  the  cases 

satisfy  you  that  his  defence  is  estab-  cited  to  the  accompanying  sections, 

lished."  The  State  v.  Starling,  6  Jones,  '^  Wright,  J.  in  Walter  v.  People,  82 

N.   C:  866.     In  California  it  is  laid  N  T.  147, 164. 
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they  entertain  a  reasonable  doubt  whether  the  prisoner  did 
the  act  in  a  sane  state  of  mind,  they  are  to  acquit,  otherwise 
they  are  to  convict.  Any  other  view  of  the  question  shifts  the 
burden  of  proof  from  the  prosecuting  power  to  the  defendant, 
contrary  alike  to  the  technical  pleadings  as  they  appear  of 
record,  and  to  the  rule  pervading  all  criminal  causes,  that  the 
defendant  is  not  to  be  convicted  except  on  proofs  affirmatively 
satisfying  the  jury  beyond  a  reasonable  doubt  of  his  guilt.^ 

^  1.  It  seems  to  roe  that  the  statement  burden  is  on  him  to  prove,  to  the  satis- 

of  the  law  made  in  this  section,  is  ac-  faction  of  the  jury,  by  a  preponderance 

curate  in  point  of  principle ;  and,  upon  of  the  whole  evidence  in  the  case,  that, 

the  better  authorities,  is  as  nearly  accu-  at  the  time  of  committing  the  homicide, 

rate  as  it  can  be  made,  considering  that  he  was  not  of  sane  mind.    This  is  not 

the  language  of  the  cases  is  very  con-  only  required  by  the  general  rule  of 

flicting,  and  many  times  very  confused,  law,  but  is  distinctly  implied  in  the 

It  seems  to  me,  also,  that  it  is  as  full  provision  of  the  Rev.   Stats,  c.   137, 

as  it  can  be  judiciously  expressed.  Any  §  12,  that, '  when  any  person,  indicted 

greater  refinement,  moreover,  in  an  in-  for  an  offence,  shall,  on  trial,  be  acquit- 

structlon  to  the  jury,  would  practically  ted  by  the  jury  by  reason  of  insanity, 

embarrass  more  than  it  would    help  the  jury,  in  giving  tlieir  verdict  of  not 

them.  guilty,  shall  state  that  it  was  given  for 

2.  Let  us,  however,  collect  here  some  such  cause.'  "  Commonwealth  t?.  Ed- 
points  adjudged,  and  some  observations  dy,  7  Gray,  683,  684.  See  also  Com- 
of  judges,  in  addition  to  those  men-  mon wealth  v.  Rogers,  7  Met.  600,  606. 
tioned  in  a  note  to  the  section  before  As  to  the  efiect  of  this  sort  of  statutory 
the  last,  which  the  reader  is  requested  provision,  see  also  Bonfanti  v.  The 
to  consult  in  connection  with  this  note.  State,  2  Minn.  123,  where  it  seems  to 
According  to  a  Massachusetts  case,  the  be  deemed  to  have  cast  the  burden  of 
burden  of  proof,  resting  upon  the  Com-  proof  on  the  prisoner,  even  though  it 
mon  wealth  in  a  capital  case,  is  sus-  was  not  on  him  before, 
tained,  so  far  as  the  defendant's  mental  8.  In  a  New  York  case,  according,  at 
capacity  is  concerned,  by  the  presump-  least,  to  one  opinion  given,  where,  on  a 
tion  of  sanity,  until  rebutted  by  a  pre-  trial  for  murder,  the  killing  is  admitted, 
ponderance  of  the  whole  evidence,  and  the  defence  is  insanity,  the  issue 
And  Metcalf,  J.  observed  :  "  The  bur-  and  the  burden  of  proof  are  the  same, 
den  is  on  the  Commonwealth  to  prove  and  it  still  remains  with  tlie  prosecution 
all  that  is  necessary  to  constitute  the  to  show  the  existence  of  those  requisites 
crime  of  murder.  And  as  that  crime  or  elements  which  constitute  the  crime ; 
can  be  committed  only  by  a  reasonable  sanity  is  a  necessary  condition  to  con- 
being,  —  a  person  of  sane  mind,  —  the  stitute  tlie  crime,  and  the  prisoner  is 
burden  is  on  the  Commonwe^th  to  entitled  to  any  doubt  resting  upon  this 
prove,  that  the  defendant  was  of  sane  question.  It  was  observed,  however, 
mind  when  he  committed  the  act  of  by  Bowen,  J.  as  follows :  **  It  is  a  gen- 
killing.  But  it  is  a  presumption  of  end  rule,  applicable  to  all  criminal 
law,  that  all  men  are  of  sane  mind ;  and  trials,  that,  to  warrant  a  conviction,  the 
that  presumption  sustains  the  burden  evidence  should  satisfy  the  jury  of  the 
of  proof,  unless  it  is  rebutted  and  over-  defendant's  guilt  beyond  a  reasonable 
come  by  satisfactory  evidence  to  the  doubt;  and  it  has  been  held,  that  there 
contrary.  In  order  to  overcome  this  is  a  distinction  in  this  respect  between 
presumption  of  law,  and  shield  the  de-  civil  and  criminal  cases.  This  rulp  is 
fendant  from  legal  responsibility,  the  based  upon  the  presumption  of  inno- 
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§  674.    Remaining;   Questions  —  Insane    at  Time  of  Offence  — 
Proof  of  Other  Times  —  Continnine;  Insanity  presumed.  —  Tho 

cence,  which  always  exists  in  favor  of  and  that  must  stand  unless  there  is 
every  individual  charged  with  the  com-  other  evidence  tending  to  prove  the 
mission  of  a  crime.  It  is  also  a  rule,  contrary.  .  .  .  Our  opinion,  then,  is, 
well  established  by  authority,  that  that  the  inference  which  the  law  makes 
where,  in  a  criminal  case,  insanity  is  of  sanity,  malice,  and  the  like,  is  to  be 
set  up  as  a  defence,  the  burden  of  prov-  regarded  as  merely  a  matter  of  evi- 
ing  the  defence  is  with  the  defendant,  dence,  and  standing  upon  the  same 
as  the  law  presumes  every  man  to  be  ground  as  the  testimony  of  a  witness  ; 
sane.  But  I  apprehend  that  the  same  and,  in  this  respect,  is  like  the  pre- 
evidence  will  establish  tlie  defence  sumption  of  innocence."  The  State 
which  would  prove  insanity  in  a  civil  v.  Bartlett,  48  N.  H.  224,  228-280. 
case.  The  rule,  requiring  the  evidence  5.  Let  us  close  this  review  by  setting 
to  satisfy  the  jury  beyond  a  reasonable  in  contrast  two  representative  modern 
doubt,  is  one  in  favor  of  the  individual  opinions.  The  one  is  as  follows :  The 
on  trial,  charged  with  crime ;  and  is  presumption  being,  that  all  men  have 
applicable  only  to  the  general  conclu-  sufficient  capacity  to  commit  crime ; 
sion,  from  the  whole  evidence,  of  guilty  therefore,  the  prisoner  who  sets  up  in- 
or  not  guilty."  People  v,  McCann,  16  sanity  in  excuse  must  prove  it  The 
N.  Y.  68,  62.  proof  need  not  establish  the  defence 
4.  In  a  late  New  Hampshire  case,  beyond  a  reasonable  doubt;  but  it  is 
this  matter  was  considered ;  and  the  enough  if  the  jury  are  satisfied  of  the 
following  extracts  from  the  opinion  by  defence  by  the  weight  or  preponderance 
Bellows,  J.  will  indicate  the  result :  of  the  testimony.  Loefiher  v.  The  State, 
"  Upon  a  careful  examination  of  the  10  Ohio  State,  698 ;  Fisher  v.  People, 
questions,  both  upon  principle  and  au-  28  Bl.  288.  But  afterward,  in  the  State 
thority,  we  are  of  the  opinion,  that  the  in  which  the  latter  of  these  two  cases 
jury  ought  not  to  return  a  verdict  of  was  decided,  the  decision  was  over- 
guilty  so  long  as  a  reasonable  doubt  ruled,  and  the  burden  of  proof  was 
rests  in  their  minds  of  the  prisoner's  held  to  lie  wholly  on  the  government 
capacity  to  commit  the  offence  charged,  throughout.  Said  Breese,  J. :  "  Sound 
.  .  .  Nor  do  we  think  it  at  all  material  mind,  or  sanity,  is  an  ingredient  in 
whether  the  proof  of  insanity  comes  crime,  quite  as  essential  as  the  overt 
from  the  government,  or  the  accused,  act.  Who  will  deny,  if  there  be  a  rea- 
or  part  from  each ;  but,  however  ad-  sonable  doubt  as  to  the  overt  act,  that 
duced,  it  is  incumbent  upon  the  prosecu-  the  jury  are  bound  to  acquit  ?  Equally 
tor  to  satisfy  the  jury,  beyond  a  reason-  imperative  must  be  the  rule,  if  a  reason- 
able doubt,  of  the  existence  of  all  the  able  doubt  be  entertained  as  to  the 
elements,  including  the  necessary  sound-  sanity  of  the  prisoner.  Sanity  is  guilt, 
ness  of  mind,  that  constitute  the  of-  insanity  is  innocence ;  therefore  a  rea- 
fence."  Again :  "  The  rules  as  to  the  sonable  doubt  of  the  sanity  of  the 
weightof  evidence  and  burden  of  proof  accused,  on  the  long  and  well-recog- 
in  civil  cases  are  not  safe  guides  in  nized  principle  of  the  common  law, 
criminal  causes.  .  .  .  In  criminal  causes,  must  acqiiit."  Speaking  of  the  above- 
the  trial  is  usually  had  upon  a  plea  that  cited  case  of  Fisher  v.  People,  he  said : 
puts  in  issue  all  the  allegations  in  the  "  The  opinion  in  that  case  was  prepared 
indictment;  and,  upon  every  sound  under  peculiar  circumstances,  not  ad- 
principle  of  pleading  and  evidence,  the  mitting  of  much  deliberation,  and  this 
burden  is  upon  the  prosecutor  to  sus-  point  was  not  pressed  upon  the  atten- 
tain  them  by  satisfactory  proofs.  .  .  .  tion  of  the  court,  or  argued  at  length. 
The  natural  presumption  of  sanity  is  Further  reflection  has  satisfied  us  it 
prima  facie  proof  of  a  sound  memory,  was  too  broadly  laid  down,  and  that 
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remaining  topics,  relating  to  the  proof  of  insanity  in  criminal 
canses,  are  such  as  are  perhaps  not  peculiar  to  the  criminal 
law;  yet,  both  because  of  their  practical  importance,  and 
because  they  most  often  arise  in  criminal  cases,  as  well  as 
because  they  may  involve  some  points  of  a  peculiar  kind  here, 
it  is  deemed  best  to  give  them  some  consideration  in  remaining 
sections  of  this  chapter.  The  evidence  to  be  introduced  must 
prove  the  party  to  have  been  insane  at  the  time  of  the  offence 
committed  ;  it  not  being  sufficient  that  he  was  insane  before, 
or  after,  unless  he  was  also  insane  at  the  time.^  Yet,  as  sus- 
taining this  issue,  if  the  evidence  is  of  permanent  insanity, 
the  insane  mind  may  be  shown  to  exist  at  the  time  of  the 
trial,'  or  to  have  existed  at  any  other  time  before  or  after 
the  criminal  act  was  committed  ;  ^  the  presumption  being,  that 
the  state  of  mind  proved  is  continuing,  and  what  exists  at  one 
time  exists  also  at  another.^  Still,  this  evidence,  to  be  admit- 
ted, or  at  least  to  be  very  weighty,  should  not  refer  to  a  period 
too  long  before  or  after  the  time  when  the  criminal  act  was 
done;^  though  it  is  not  probable  this  proposition  can  be 

justice  and  humanitj  demand  the  jury  ^  Crim.    Law,  I.  §  473,  476,  487 ; 

•hoold  be  satisfied,  beyond  a  reason-  Jones  v.  The  State,  18  Ala.  158 ;   Grar 

able,  well-founded  doubt,  of  the  sanity  ham  v.  Commonwealth,  16  B..  Monr. 

of  the  accused."    Again:  "  Can  it  be  687;  The  State  v.  Windsor,  5  Horring. 

properly  said,  in  criminal  cases,  the  Del.  512 ;  People  v,  Kleim,  1  Edw.  Sel. 

burden  of  proof  ever  shifts,  so  long  as  Cas.  18 ;  People  v.  Divine,  1  £dw.  Sel. 

the  defendant  bases  his  defence  on  the  Cas.  594. 

denial  of  any  essential  allegation  in  the  *  Freeman  v.  People,  4  Denio,  9. 

indictment?   We  think  not   The  pros-  '  Crim.  Law,  I.  §  476;  Peaalee  v, 

ecution  is  bound,  on  every  principle  of  Bobbins,  8  Met.  164 ;  Vance  v.  Com- 

correct  pleading  and  of  justice,  to  main-  monwealth,  2  Va.  Cas.  182 ;   Grant  v. 

tain  their  allegations ;  and  it  is  not  in  Thompson,  4  Conn.    208 ;    Kinne   v. 

thdr  power  to  shift  the  burden  on  the  Kinne,  9  Conn.  102 ;  Bryant  v.  Jackson, 

defendant.    The  presumption  of  inno-  6  Humph.  199. 

oence  is  as  strong  as  the  presumption  *  Armstrong  v.  Timmons,  3  Harring. 

of  sanity."    From  this  opinion,  Walk-  Del.  842;  Jackson  v.  King,  4  Cow.  207 ; 

er,  J.  dissented.    Hopps  v.  People,  81  Wray  v,  Wray,  88  Ala.  187 ;  Jackson  p. 

m.  885,  398,  894.    Similar  to  this  case  Van  Dusen,  5  Johns.  144;    Cook  v, 

is  Polk  V,  The  State,  19  Ind.  170.    In  Cook,  58  Barb.  180;   Emery  v.  Hoyt, 

a  later  Illinois  case,  the  like  doctrine  46  III.  258. 

was  again  affirmed ;  the  court  holding,  ^  Sanchez  v.  People,  22  N.  T.  147 ; 

that  the  prosecuting  power  is  not  re-  Dickinson   v.   Barber,  9   Mass.    225 ; 

quired  to  prove  the  sanity  of  the  prison-  Exum  v.  Canty,  84  Missis.  588.    See 

er;  yet,  if  evidence  of  insanity  is  in-  The  State  v.  Scott,  1  Hawks,  24.    Evi- 

trodnoed  in  his  behalf,  and  there  is  dence  of  a  testator's  conduct  before  and 

reasonable  doubt  of  his  sanity,  he  is  after  the  time  of  the  making  of  his  will 

entitled  to  the  benefit  of  the  doubt,  is  only  admitted  to  show  his  state  of 

Chase  v.  People,  40  111.  852.  mind  at  the  time  of  making;  and,  if 
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reduced  to  any  very  exact  rule.  But  ^^  some  species  of  insan- 
ity are  not  presumed  to  be  continuing  in  their  nature " ;  to 
these,  therefore,  the  foregoing  doctrine  does  not  apply .^  Thus, 
where  delirium  tremens  is  set  up  in  defence,  the  prisoner  must 
show  that  he  was  under  a  delirium  at  the  time  the  act  was 
perpetrated,  there  being  no  presumption  of  its  existence  from 
antecedent  fits  from  which  he  has  recovered.^  The  same  may 
be  said  of  insanity  caused  by  a  violent  disease.^ 

§  675.  Hereditary  Insanity.  —  Where  it  is  claimed  that  the 
insanity  is  hereditary,  evidence  is  admissible  showing  mental 
unsoundness  in  a  blood  relation  —  for  example,  a  brother,^  or 
the  father^  —  of  the  defendant.  Said  a  learned  judge:  "The 
evidence  is  admissible  upon  that  principle  of  human  nature  by 
which  the  properties,  temperaments,  and  infirmities  of  the 
parents  are  sometimes  transmitted  to  their  children,  and  pass 
from  generation  to  generation.  It  is  not  in  any  case  evidence  of 
the  highest  character.  It  would  be  obviously  unsafe  to  acquit 
any  prisoner  on  the  sole  ground  that  any  of  his  ancestors  were 
insane."  ^  Moreover  it  has  been  considered,  that,  to  render  this 
kind  of  evidence  admissible,  the  insanity  should  appear  to  be  of 
a  permanent  sort,  and  of  a  species  like  that  with  which  the 
other  members  of  the  family  have  been  afflicted.^  As  to  the 
limits  within  which  this  sort  of  evidence  should  be  kept,  how- 
ever, the  question  plainly  must  be  one  rather  of  science  thaa 
of  pure  law.  Yet,  as  the  judge  must  decide  the  question,  ia 
the  first  instance,  he  must  either  proceed  on  his  own  knowl- 
edge of  medical  science,  or  call  in  the  aid  of  an  expert.  If 
the  evidence  is  admitted,  the  jury  must  ultimately  judge  on 
such  testimony  as  may  be  laid  before  them.  The  rule,  there- 
fore, ought,  in  reason,  to  be,  to  admit  the  evidence  in  the  first 
instance  where  the  case  is  one  of  real  doubt,  subject  to  be 
controlled  in  its  efiect  upon  the  jury  if  the  weight  of  testimony 
should  be  that,  in  consequence  of  a  difference  between  the 

he  is  aged  and  gradually  sinkiDg,  hia  '  Hiz  v.  Whittemore,  4  Met.  645. 

subsequent  conduct  is  of  little  weight.  ^  People  v.  Garbutt,  17  Mich.  9. 

Kinne  v.  Kinne,  9  Conn.  102.  ^  The  State  v.  Felter,  25  Iowa,  67. 

1  Stewart  v,  Eedditt,  3  Md.  67,  81.  «  People  v.  Pine,  2  Barb.  666,  672, 

See  2  Bishop  Mar.  &.  Div.  §  568.  opinion  by  Barculo,  J. 

3  The  State  v.  SeweU,  8  Jones,  N.  C.  ?  The  State  v.  ChriBtmas,  6  Jones, 

246.  N.  C.  471. 
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sort  of  insanity  shown  in  the  blood  relation,  and  the  kind 
relied  on  in  the  defence,  the  one  could  not  probably  be  the 
parent  of  the  other. 

§  676.  The  Witnesses :  — 

Opinions,  Hature   of — 'WitneBses    ezpressine;  their.  —  Passing- 

over  various  other  points  which  will  be  found  in  books  treating 
of  the  general  law  of  evidence,  we  have  presented  to  us  a  clus- 
ter of  questions  attended  with  a  good  deal  of  difficulty.  The 
central  question  of  these  •  is,  whether  any  and  all  persons,  or 
what  class  of  persons,  may,  as  witnesses,  express  their  opinions 
regarding  the  mental  condition  of  the  prisoner,  as  being  sane 
or  insane.  Now,  philosophically,  all  testimony  is  a  mere 
expression  of  opinion  by  tlie  witnesses ;  though,  for  the  sake 
of  convenience,  law  writers  and  judges  distinguish  between 
what  they  call  statements  of  fact  and  statements  of  opinion.^ 
And  it  is  laid  down  in  the  books,  that,  as  a  general  proposition 
to  which  there  are  exceptions,  witnesses  must  state  facts  and 
not  opinions.  Said  a  learned  judge :  ^^  The  rule  authorizing 
the  reception  of  opinions  is  no  doubt  exceptional.  It  is  not  a 
species  of  evidence  which  the  law  favors,  but  is  admitted  from 
necessity  alone.'*  ^  Plainly,  however,  as  all  testimony,  truly 
viewed,  is  merely  that  of  opinion,  the  line  which  a  mere  arti- 
ficial division  runs  between  fact  and  opinion  must  be  jagged, 
andf  at  some  places,  uncertain. 

§677.  Mental  Condition  as  Faot,  not  Opinion  —  Hon-profes- 
sional  Witnesses  —  Dootrine  in  Principle.  —  And  plainly  there 
is  nothing  which,  in  truth,  is  more  completely  a  fact  than  the 
mental  condition  of  a  man  as  sane  or  insane.  The  height  of 
his  body,  the  color  of  his  skin,  and  the  like,  are  physical  facts, 
and  witnesses  who  have  observed  them  testify  to  them  directly. 
The  condition  of  a  man  at  a  particular  time,  as  excited  or  calm, 
vivacious  or  melancholy,  giddy-headed  or  serious,  is  a  mental 
fact,  and  all  witnesses  who  have  observed  it  are  permitted  to 
testify  directly  to  it.  So  the  condition  of  a  man  as  sane  or 
insane  is  equally  a  mental  fact ;  and,  in  reason,  it  should  be 
the  subject  of  equally  direct  testimony.  On  things  of  this  sort, 
as  on  others,  witnesses  will  differ  in  their  powers  of  observa- 

1  VoL  I.  §  1069.  «  Sclden,  J.  in  De  Wifct  v.  Bsrlf,  17 

N.  Y.  840,  851. 
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tioii ;  one  man,  for  instance,  will  measure  the  height  of  another 
accurately  with  his  eye,  another  man  will  mistake  greatly  on 
such  a  question  ;  yet  both  are  permitted  to  testify,  and  the  rela- 
tive capacities  of  the  two  witnesses,  as  to  the  particular  matter, 
are  made  to  appear  on  cross-examination.  And  it  is  the  same  in 
measuring  the  mental  height,  and  mental  condition.  Suppose 
the  rule  was,  that,  in  giving  the  dimensions  of  physical  objects, 
as  they  appear  to  the  eye,  the  witnesses  should,  instead  of 
stating  their  opinions^  in  the  usual  way,  be  required  to  confine 
themselves  to  describing  the  angles  of  light  made  by  the  rays 
reflected  from  the  objects  and  entering  the  eye,  leaving  the  jury 
to  draw  the  inference,  either  with  or  without  the  aid  of  experts 
in  optics,  surely  justice  would  not  be  promoted  by  such  a  course. 
And  what  is  true  of  physical  objects  is  almost  equally  true  of 
mental.  Therefore,  in  reason,  every  witness  who  is  sufficiently 
acquainted  with  the  prisoner  to  know  his  mental  condition  as 
sane  or  not,  should  be  permitted  to  testify  to  the  fact,  as  well 
as  to  collateral  facts  from  which  this  main  fact  is  inferable ; 
subject  to  cross-examination  relative  to  the  grounds  of  his 
knowledge,  and  capacity,  and  means  of  coming  to  a  correct 
conclusion,  the  same  as  in  other  cases. 

§  678.  WitnesseB  who  are  not  Bxperts,  continiied.  —  When  WO 
look  at  this  question  in  the  light  of  judicial  authority,  we  find, 
that  a  large,  and  indeed  much  tlie  larger,  class  of  judges  in 
this  country  do  permit  the  witnesses  who  are  not  experts,  as 
well  as  the  experts,  to  state  whether  or  not  they  deem  the 
prisoner  to  be  insane ;  in  connection  with  their  statements  of 
the  particular  conduct  and  expressions  which  form  the  basis 
of  their  judgment.^    Still  there  have  been  upon  this  subject 

i  De  Witt  V.  Barly,  17  N.  Y.  840.  course,  they  cannot,  and  hence  the 
The  opinion  of  Selden,  J.  in  this  ease  necessity  of  permitting  the  witness  to 
is  very  learned  and  instructive,  and  it  state  the  result,  if  he  is  to  instruct 
may  be  deemed  a  leading  case.  It  the  jury  to  the  full  extent  of  what  he 
should  be  carefully  examined  by  the  knows.  To  the  like  effect  is  the  later 
student.  "  Mental  imbecility,"  he  says,  case  of  O'Brien  v.  People,  86  N.  Y.  276. 
"  is  exhibited  in  part  by  the  attitude.  Upon  a  trial  involving  the  question  of 
by  gesture,  by  the  tones  of  the  voice,  the  mental  imbecility  of  the  testator  or 
and  by  the  expression  of  the  eye  and  grantor,  a  non-professional  witness  can- 
the  face.  Can  these  be  described  in  not  be  asked  the  broad  question  whether, 
language  so  as  to  convey,  to  one  not  at  the  time  referred  to,  such  person 
an  eye-witness,  an  adequate  concep-  "was  out  of  his  mind,"  or  the  ques- 
tion   of   their    force?"     p.  848.    Of  tiw,  "  Was  he  so  affected  in  bis  mind 
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some  very  fine,  not  to  say  thin,  distinctions  drawn ;  as,  in  New 
York,  where  the  general  doctrine  is  held  as  thus  stated,  it  is 

ag  to  be  unfit  for  transacting  his  busi-    what  he  knows  as  the  result  of  his 
ness  1 "    Deshon  v.  Merchants'  Bank,    observation  of  facts,  and  thus  to  testify 
S  Boew.  461.    And  see  the  New  York    to  the  general  fact,  rather  than  to  re- 
cases  cited  in  the  next  note.  In  a  Con-    cite  every  circumstance  that  conduces 
necticut  case  the  doctrine  was  laid  down    to  that  knowledge.    This  is  a  rule  of 
as  follows :  When  the  sanity  of  a  per-    convenience  which  must  be  applied  on 
son  is    the  matter  in  dispute,  a  non-    trials,  unless  they  are  to  be  indefinitely 
expert  witness  may  give  his  opinion,    protracted  by  a  useless  minuteness  of 
accompanied  by  a  statement  of  facts    inquiry.    This  rule  has  been  very  gen- 
within  his  own  knowledge  upon  which    erally,  in  this  country,  applied  to  the 
he  bases  it,  in  regard  to  the  question ;    case  of  insanity.    It  prevails  in  the  ec- 
but  he  cannot,  even  upon  cross-exami-    clesiastical  courts  in  England,  but  not 
nation,  and  after  having  so  given  Ms    in  their  courts  of  common  law.    It  has 
opinion,  be  permitted  to  give  his  opin-    always  prevailed  in  this  State.    Every 
ion  upon  the  question  whether  a  hypo-    professional  man   knows,  that  it   has 
thetical  set  of  facts  would  or  would    been  again  and  again  sanctioned  in  this 
not,  if  true,  be  evidence  of  insanity,    and  in  all  our  courts.    1  do  not  remem- 
And    Ellsworth,   J.    observed:    "We    ber  a  contested  case  of  insanity,  whether 
never  allow  the  mere  opinion  of  a  wit-    upon  a  will  or  deed,  where  the  witness- 
nesa  to  go  to  the  jury  if  objected  to,    es  have  not  expressed  their  opinions  as 
unless  the  witness  is  an  expert,  and    to  the  result  of  facts  within  their  own 
testifies  as  such,  where  the  jury  from    observation  and    knowledge."     Dun- 
want  of  experience  or  observation  are    ham's  Appeal,  27  Conn.  192, 197.    In 
unable  to  draw  proper  inferences  from    an  earlier  Connecticut  case,  some  stress 
facts  proved.    But  where    a  witness    was  laid  on  the  point  of  linking  the 
speaks  from  his  personal  knowledge,    opinion  to  the  particular  appearances 
and,  after  stating  the  &cts,  adds  his    and  conduct  from  which  it  proceeds, 
opinion  upon  them,  or,  in  a  certain    Said    Hosmer,    C.  J.:    "The  County 
class  of  cases,  gives  his  opinion  with-    Court  rejected  the  mere  opinions  of  the 
out  detailing  the  facts  on  which  it  is    witnesses,  relative  to  the  defendant's 
founded,   his    testimony    is   received,    insanity,  but  admitted  them  in  connec- 
as  founded,  not  on  bis  'judgment,  but    tion  with  the  facts  on  which  they  were 
on  hia  knowledge.    As,  for  instance,    founded ;  and,  in  doing  this,  they  dis- 
the  case  of  personal  identity ;  where  the    criminated  soundly  and  legally.    This 
witness  may  say,  that  he  knows  the    is  not  a  novelty,  but  sanctioned  by  the 
man ;   and  that  the  person  whom  he    usual  practice  of  courts  in  such  cases, 
saw   was  that   man ;    and  he  is  not    Such  evidence  is  admissible  to  confirm 
obliged,  unless  requested,  to  state  his    the  witness,  and   to  attach  a  proper 
height,    size,    age,   complexion,  gait,    confidence  to  his    testimony,  and   to 
voice,  and  dress.    So  a  witness  may    form  a  correct  estimate  of  the  credit 
state,  tliat  a  certain  road  is  or  is  not    due  to  him.    In  addition  to  this,  al- 
in  repair;  or  that  a  certain  bridge  is    though  it  would  be  dangerous  in  its 
sound  and  safe,  or  otherwise ;  or  that    tendency  to  admit  the  uncorroborated 
a  farm  or  house  is  worth  so  much;    opinion  of  a  witness  relative  to  the  oper- 
without  going  into  tlie  particular  facts    ations  of  another's  mind,  yet,  when  it 
on  which  he  founds  his  opinion,  these    is  found  to  be  presumptively  supported 
facts  being  known  to  him  personally,    by  fiicts,  it  carries  with  it  a  convincing 
He  only  states,  in  such  cases,  the  result    weight.   The  best  testimony  the  nature 
of  his  own  observation  and  knowledge,    of  the  case  admits  of,  ought  to  be  ad- 
Wherever  tiie  particulars  are  quite  nu-    duced ;  and,  on  the  subject  of  insanity, 
merous,  a  witness  is  allowed  to  testify    in  my  judgment,  it  consists  in  the  rep- 
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laid  down  that  what  the  non-professional  witnesses  may  do  is 
to  characterize  the  acts  to  which  thej  testify  as  sane  or  not 
sane ;  but,  in  the  language  of  Grover,  J.  they  are  "  not  compe- 
tent to  give  an  opinion  as  to  whether  the  facts  testified  to  by 
them  indicated  mental  unsoundness."  ^  The  idea  —  let  us  try 
to  get  it  right,  for  the  thought  is  thin  —  is  conveyed  by  Porter, 
J.  in  another  New  York  case,  thus :  "  He  [the  non-professional 
person]  may  testify  to  the  impression  produced  by  what  he 
witnessed  ;  but  he  is  not  legally  competent  to  express  an  opin- 
ion on  the  general  question,  whether  the  mind  of  the  testator 
was  sound  or  unsound."^ 

§  679.    EInowledge  of  l^itneBs  —  OpportimitieB. —  Still   it  is 

obvious  that  a  witness,  whether  expert  or  non-expert,  may  not 
possess  such  knowledge  of  the  prisoner's  mental  condition  as 
will  enable  him  to  testify  to  observations  made  on  this  point, 
while  yet  he  can  testify  to  what  he  does  know,  bearing  on  the 
issue.  In  general  terms,  the  non-professional  witness,  who  is 
to  state  whether  or  not  he  deems  the  prisoner  to  be  insane, 
must  have  had  the  necessary  opportunities  of  observation ; ' 
but  it  was  laid  down  in  one  case,  that  nd  precise  rule  can  be 

resentation  of  facts,  and  of  the  imprea-  of  sound  or  disordered  intellect  ?    If  be 
sions  which   they  made."     Grant  v,  may  not  so  testify,  but  must  give  the 
Thompson,  4  Conn.  203,  208.   In  North  supposed  silly  and  incoherent  language, 
Carolina  it  was  laid  down,  that  a  wit-  state  the  degrees  and  all  the  accompany- 
ness,  who  has    had    opportunities    of  ing    circumstances  of   highly  excited 
knowing  and  observing  a  person  whose  emotion,  and  specifically  set  forth  the 
sanity  is  impeached,  may  not  only  de-  freaks  or  acts  'regarded  as  irrational, 
pose  to  the  facts  he  knows,  bat  may  also  and  this  without  the  least  intimation  of 
give  his  opinion  or  belief  as  to  his  sani-  any  opinion  which  he  has  formed  of 
ty  or  insanity.    And  Gaston,  J.  said:  their  character,  where  are  such   wit- 
"  If  the  witness  may  be  permitted  to  nesses  to  be  found  ?  "    Clary  r.  Clary, 
state,  that  he  has  known  the  individual  2  Ire.  78,  80,  81.     To  the  like  effect  are 
for  many  years ;    has  repeatedly  con-  decisions  in  some  of  the  other  States ; 
yersed  with  him  and  heard  others  con-  as  see  Powell  v.  The  State,  25  Ala.  21 ; 
Terse  with  him ;  that  the  witness  had  Florey  v.  Florey,  24  Ala.  241 ;   Norris 
noticed  that  in  these  conversations  he  v.  The  State,  16  Ala.  776  ;  Clark  v.  The 
was  incoherent  and  silly  ;   that  in  his  State,  12  Ohio,  488 ;  Wilkinson  v.  Fear- 
habits  he  was  occasionally  highly  pleased  son,  11  Harris,  Pa.  117;   Baldwin   v. 
and  greatly  vexed  without  a  cause ;  and  The   State,   12  Misso.   223 ;    Jerry  r. 
that  in  his  conduct  he  was  wild,  ir-  Townshend,  9  Md.  146;  Felamougres 
rational,    extravagant,    and    crazy, —  v.  Clark,  9  Iowa,  1. 
what  would  this  be  but  to  declare  the        ^  Heal  v.  People,  42  N.  T.  270,  282. 
judgment  or  opinion  of  the  witness  of       ^  Clapp  v,  FuUerton,  84  N.  Y.  190, 
what  is  incoherent  or  foolish  in  conver-  195. 

sation,  what  reasonable  cause  of  pleas-        '  Florey  v,  Florey,  24  Ala.  241.    And 

ure  or  resentment,  and  what  the  indicia  see  Jerry  v.  Townshend,  9  Md.  146. 
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given  as  to  the  length  or  character  of  the  acquaintance  requi- 
site. It  was  deemed,  that,  where  the  insanity  is  general, 
consisting  of  a  total  incapacity  to  distinguish  right  from  wrong, 
the  same  degree  of  observation  is  not  required  as  in  cases  of 
partial  derangement ;  and,  therefore,  the  same  degree  of  inti- 
macy is  not  necessary  to  render  the  opinion  of  the  witness 
admissible.  But  in  every  case,  the  circumstances  must  be 
such  as  to  have  afforded  the  witness  the  opportunity  of  form- 
ing an  accurate  judgment  as  to  the  existence  or  non-existence 
of  the  disease,  considered  with  reference  to  the  character  or 
degree  in  which  it  is  alleged  to  exist.^ 

§  680.  Contiimed  —  "Weight  of  the  Bvidenoe  —  Extent  of 
Capacity.  —  Also,  Supposing  the  evidence  to  be  admissible,  its 
weight  will  depend  upon  a  great  variety  of  circumstances.^ 
Thus  it  was  laid  down  in  a  Connecticut  case,  that  the  opinions 
of  a  witness  as  to  the  capacity  of  a  testator  to  do  business,  or 
to  make  a  will,  are  entitled  to  little  or  no  regard,  unless  sup- 
ported by  good  reasons,  founded  on  facts  which  warrant  them. 
In  the  rather  strong  language  of  Williams,  J. :  ^^  If  these  rea- 
sons are  frivolous  or  inconclusive,  the  opinions  of  witnesses  are 
worth  nothing."  * 

§  681.  Question  as  to  Extent  of  Capaoityi  oontinued.  —  But  per- 
haps the  witness  should  not  be  asked  a  question  which  would  call 
out  precisely  the  kind  of  opinion  mentioned  in  this  Connecticut 
case.  It  is  matter  of  law  what  extent  and  kind  of  capacity  are 
requisite  to  do  busniess  or  make  a  will ;  and  the  New  York 
court  laid  it  down,  with  great  force,  that  tlie  witness  is  not  to 
testify  to  the  law  but  to  the  facts,  wherefore  he  cannot  be  asked 
a  question  the  answer  to  which  will  involve  a  decision,  in  his 
mind,  of  a  point  of  law.  The  question  should  be  so  varied  as 
to  avoid  this  objection.^ 

§  682.  That  Non-ezpert  Witness  oannot  give  Opinions.  —  It  is, 
however,  held  in  some  of  the  States,  that  a  witness  who  is  not 

1  Powell  V.  The  State,  26  Ala.  21.  er,  from  the  general  appearance  of  the 

s  And  see  Norria  v.  The  State,  16  former,  he  considered  him  capable  of 

Ala.  776.  making  a  contract  or  transacting  im- 

>  Kinne  v.  Kinne,  9  Conn.  102.  portant  business ;  bat  the  jury  are  to 

*  De  Witt  ».  Barly,  17  N.  Y.  840.  judge  of  the  correctness  of  this  opinion 

In  Pennsylvania  it  was  held,  that,  to  trom  the  &cts  disclosed.    Wilkinson  v. 

proTe  the   mental   incapacity  of  the  Pearson,  11  Harris,  Pa.  117. 

grantor,  a  witness  may  be  asked  wheth- 
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an  expert  is  never  competent  to  give  an  opinion  upon  the  ques- 
tion of  sane  or  insane.  It  is  so  held  in  Massachusetts  ;  ^  yet, 
in  this  State,  Thomas,  J.  said :  ^^  All  lawyers  know  how  difScult 
it  is  to  try  issues  of  sanity  with  the  restrictions,  as  to  matters 
of  opinion,  already  existing ;  how  hard  it  is  to  make  witnesses 
distinguish  between  matters  of  fact  and  opinion,  on  this  sub- 
ject ;  between  the  conduct  and  traits  of  character  they  observe, 
and  the  impression  which  that  conduct  and  those  traits  create, 
or  the  mental  conclusion  to  which  they  lead  the  mind  of  the 
observer.  If  it  were  a  new  question,  I  should  be  disposed  to 
allow  every  witness  to  give  his  opinion,  subject  to  cross-exam- 
ination upon  the  reasons  upon  which  it  is  based,  his  degree  of 
intelligence,  and  his  means  of  observation."^ 

§  683.    BxpertB  —  OpiliionB  —  "What  may  express  —  On  what 

Observation,  &a. —  But  it  is  the  doctrine  of  all  the  courts,  that 
the  opinions  of  experts,  may  be  given  as  to  the  mental  condi- 
tion of  the  prisoner,  based  on  their  personal  examinations  or 
observations.^  Still  it  was  in  one  case  held,  that  a  physician 
who  has  visited  him  in  consultation  with  his  attending  physi- 
cian will  not  be  permitted  to  give  an  opinion  of  his  mental 
condition  at  that  time,  based  upon  representations  then  made 
by  his  wife,  physician,  or  other  attendant,  and  taken  in  connec- 
tion with  symptoms  discovered  by  personal  observation.  The 
opinion  of  the  expert  should  be  formed  entirely  from  his  own 
examination  of  his  patient's  condition.^  In  giving  his  opinion, 
founded  on  such  examination,  he  should,  like  a  non-profes- 
sional witness,  state  the  facts  out  of  which  the  opinion  pro- 
ceeds.^ 

§  684.  Experts,  continued  —  How  assist  Jury  —  "Weight  mrith 

Jury.  —  And  whether  the  expert  testifies  to  his  personal  ex- 

1  Commonwealth   v.    Fairbanks,    2  Ide,  6  Pick.  510;    Ware  v.  Ware,  8 

Allen,  611 ;  Baxter  v.  Abbott,  7  Gray,  Greenl.  42. 

71 ;  Backminster  v.  Ferry,  4  Mass.  593 ;  *  Baxter  v.  Abbott,  supra,  p.  79. 

Hathom  v.  King,  8  Mass.  871 ;  Com-  '  Commonwealth  v.  Rogers,  7  Met 

monwealth   v.  Wilson,  1  Gray,   837.  500;  McAllister  u.  The  Sute,  17  Ala. 

See  Gehrke  v.  The  State,  18  Texas,  434.    In  re  Vanauken,  2  Stock.  186 ; 

568.     In  these  States,  however,  the  Baxter  v.  Abbott,  7  Gray,  71. 

subscribing  witnesses  to  a  will  may  *  Heald  v.  Thing,  45   Miune,  892. 

testify  as  to  the  opinion  they  formed  of  See  Anderdon  v.  Burrows,  4  Car.  &  P. 

the  testator's  mental  condition  at  the  210. 

time  he  executed  the  will.     Poole  v.  a  Clark  v.  The  State,  12  Ohio,  488. 

Eichardson,  8  Mass.  880 ;  Needham  v,  / 
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aminations  or  not,  he  may,  even  though  he  has  not  seen  the 
prisoner,  give  to  the  jury  the  results  of  his  professional  skill,  to 
aid  them  in  their  verdict.  His  opinions  are  simply  brought  to 
their  assistance ;  and,  should  they  upon  the  whole  evidence 
come  to  a  different  conclusion  from  his,  their  verdict  is  to  fol- 
low, not  his  opinion,  but  their  own  convictions.^ 

§  685.  How  Expert  to  be  examined.  —  If  he  has  been  present 
in  court,  and  has  heard  all  the  evidence  given,  and  there  is  no 
dispute  concerning  the  existence  of  the  particular  facts  testi- 
fied to,  he  may  then  be  asked  his  professional  opinion  upon 
the  result  of  the  whole  matter.'  But  if  the  facts  themselves 
are  disputed,  the  question  cannot  be  put  to  him  in  this  form.^ 
In  Delaware  the  following  was  held  to  be  a  proper  form  of 
question  to  be  put  to  an  expert :  ^^  You  have  heard  all  the 
evidence  in  this  case  —  supposing  the  jury  to  be  satisfied  that 
the  facts  and  circumstances  testified  to  by  the  other  witnesses 
are  true,  what  is  your  opinion,  as  a  medical  man,  of  the  state 
of  the  prisoner's  mind  at  the  time  of  the  commission  of  the 
alleged  crime  ?  Was  the  prisoner,  in  your  opinion,  at  the  time 
of  doing  the  act,  ifnder  any  and  what  kind  of  insanity  or  de- 
lusion, and  what  would  you  expect  would  be  the  conduct  of 
a  person  under  such  circumstances  ?  "  ^  Still  it  is  said,  that 
this  form  of  the  question  ^^  cannot  be  insisted  on  as  a  matter 
of  right"  ^     And  where  this  form  of  the  question  is  not 

1  McAllister  v.  The   State,  17  Ala.  the  disease  of  insanity,  who  never  saw 

484 ;    Watson    v.  Anderson,  18   Ala.  the  prisoner  previous  to  the  trial,  but 

202 ;   Luning  v.  The  State,  1  Chand.  who  was  present  during  the  whole  trial 

17S.  and  the  examination   of  all  the  wit- 

^  Rex  u,  Searlo,  1  Moody  &  R.  75.  nesses,  be  asked  his  opinion  as  to  the 

*  United  States  r.  McGlue,  1  Curt  state  of  the  prisoner's  mind  at  the  time 
C.  C.  1.  of  the  commission  of  the  alleged  crime, 

*  The  State  v.  Windsor,  5  Harring.  or  his  opinion  whetho*  the  prisoner  was 
Del.  512 ;  s.  p.  Commonwealth  v.  Rog-  conscious  at  the  time  of  doing  the  act 
ers,  7  Met.  600,  505.  that  he  was  acting  contrary  to  law,  or 

s  McNaughton's  Case,  10  CI.  &  F.  whether  he  was  laboring  under  any  and 
200,  1  Car.  &  K.  180,  186.  In  the  what  delusion  at  the  time  ? '  In  answer 
answer  of  the  judges  to  questions  put  thereto  we  state  to  your  lordships,  that 
by  the  House  of  Lords,  growing  out  of  we  think  the  medical  man,  under  tlio 
the  acquittal  of  McNaughton  (see  Crim.  circumstances  supposed,  cannot  in  strict- 
Law,  I.  §  475,  note),  the  following  pas-  ness  be  asked  his  opinion  in  the  terms 
sage,  in  the  opinion  of  Lord  Chief  Jus-  above  stated ;  because  each  of  those 
tice  Tindal,  occurs :  "  The  question  questions  involves  the  determination  of 
lastly  proposed  by  your  lordships  is,  —  the  truth  of  the  facts  deposed  to,  which 
*  Can  a  medical  man,  conversant  with  it  is  for  the  jury  to  decide,  and  the  quea* 
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allowed ;  or  where,  by  reason  of  the  facts  beiug  disputed,  or 
the  witness  not  having  heard  all  the  evidence,^  it  is  deemed  to 
be  inadmissible  in  the  particular  case ;  the  question  is  put  to 
him  hypothetically,  as  to  his  opinion  on  such  and  such  facts, 
and  the  like,  supposing  them  to  exist.^  So  the  witness  may 
be  asked  concerning  the  results  to  be  deduced  from  such  and 
such  appearances,  proved  by  other  witnesses.^  And  the  ques- 
tion cannot  be  whether  or  not  the  prisoner  is  guilty,  but  what 
is  or  was  his  mental  condition  in  respect  of  the  matter  of 
sanity  or  insanity.^  Neither  is  the  expert  to  be  asked  whether 
he  has  doubts  respecting  the  prisoner's  sanity.  He  is  to  give 
opinions.^ 

§  686.    Bzperts,    continaed  —  ReBults    of   Reading  —  Books, 

whether  to  be  read  to  Jury.  —  His  opinions  on  the  matters  of 

science  which  arise,  are  not  to  be  limited  to  what  he  has  learned 

by  his  own  observation ;  he  may  give,  also,  results  derived  from 

his  professional  reading.^    But  the  books  themselves  cannot  in 

strictness  of  law  be  read  by  counsel  to  the  jury,  though  this 

has  not  unfrequently  been  done  in  practice.*^ 
•  •  • 

tions  are  not  mere  questions  upon  a  experts  upon  qnestionB  of  art  or  science, 

matter  of  science,  in  wliich  case  such  it  is  agreed  on  all  hands,  that  such  opin- 

evidenoe  is  admissible.    But  where  the  ions,  to  be  admissible,  must  alwajs  be 

facts  are  admitted,  or  not  disputed,  and  predicated  upon  and  relate  to  the  facts 

the  question  becomes  substantially  one  established  by  the  prooft  in  the  case, 

of  science  only,  it  may  be  convenient  Mere   professional  opinions   upon  ab- 

to  allow  the  question  to  be  put  in  that  stract  questions  of  science,  haying  no 

general  form,  though  the  same  cannot  proper  relation  to  tlie  facts  upon  which 

be  insisted  on  as  a  matter  of  right."  p.  the  jury  are  to  pass,  eridently  tend  to 

185  of  the  report  in  1  Car.  &  K.    See  lead  their  minds  away  from  the  true  and 

also  People  t;.  Lake,  2  Keman,  858;  real   points   of  inquiry,  and   should. 

Spear  v,  Richardson,  87  N.  H.  28.  therefore,  always  be  excluded."  Champ 

^  People  u.  Lake,  supra ;  Sanchez  v,  v.  Commonwealth,  2  Met.  Ky.  17,  27. 

People,  22  N.  Y.  147.  *  Rex  r.  Wright,  Russ.  &  Ry.  466. 

'  Pe<^le  V.  Thurston,  2   Parker  C.  And  see  Stevens  o.  People,  4  Parker 

C.  49 ;  Reed  v.  People,  1  Parker  C.  C.  C.  C.  896. 

481 ;   McCann  v.  People,  8  Parker  C.  *  People  v,  Thurston,  supra.    And 

C.  272 ;  Spear  v.  Richardson,  87  N.  H.  see  Rex  u,  Wright,  supra ;  ante,  §  589. 

28.    The  witness,  however,  cannot  be  ^  Sanchez  v.  People,  22  N.  T.  147. 

drawn  out  into  mere  abstract  specula-  *  The  State  v.  Terrell,  12  Rich.  821. 

tion,  unless  by  way  of  cross-examina-  7  in    Commonwealth  v.  Wilson,    1 

tion  to  test  his  competency.    The  di-  Gray,  887,  888,  the  prisoner's  counsel, 

rect  examination  must  be  confined  to  says  the  report,'  **  in  opening  the  case 

■ach  facts  as  appear  in  the  case.  "  What-  for  the  defendant,  proposed  to  read  to 

ever  diversity  of  opinion,"  said  Duvall,  the  jury  definitions  of  insanity  from 

J.  "  there  may  have  been  in  relation  works  of  established  reputation  on  the 

to  the  admissibility  of  the  opinions  of  subject,"  &c.,   including  "  statistics " 
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§  687.  Who  are  Zbcperts  —  Conrt  to  determine. —  The  question 
whether  a  particular  witness  tendered  shall  be  admitted  as  an 
expert,  is,  in  these  cases  as  in  others,  to  be  determined  by  the 
court.^  And  insanity  being  deemed  a  disease,  it  is  believed  to 
be  the  general  custom  of  our  American  judges  throughout  the 
country  to  accept  of  all  educated  and  practising  physicians  as 
experts,  whether  they  have  given  special  attention  to  the  dis- 
ease of  insanity  or  not.^  Yet  the  care  of  the  insane  has  become 
almost  a  separate  branch  of  the  profession  of  late ;  and  the 
testimony  of  physicians  who  have  no  special  attainments  in 
this  part  of  their  profession  is  of  comparatively  little  weight.^ 

relating  to  the  increase  of  insanity,  upon  subjects  of  medical  science.    Un- 

But  the  court  refused  to  permit  this,  til  quite  a  recent  period,  the  disease  of 

and  Shaw,  C.  J.  obserred :  "  Facts  or  insanity  has  not  been  made  a  specii^ty. 

opinions  on  the  subject  of  insanity,  as  That  it  is  now  made  a  special  study  by 

on  any  other  subject,  cannot  be  laid  a  small  number  of  physicians  may  be  a 

before  the  jury  except  by  the  testimony  good  reason  for  giring  to  their  opinion 

under  oath  of  persons  skilled  in  such  greater  weight ;  but  it  is  not  a  sufficient 

matters.    Whether  stated  in  the  Ian-  reason  for  excluding  the  opinions  of 

guage  of  the  court  or  of  the  counsel  in  other   physicians.    It  is  well  known 

a  former  case,  or  cited  from  the  works  that  various  classes  of  diseases,  as  those 

of  legal  or  medical  writers,  they  are  of  the  spine,  the  eye,  the  ear,  the  skin, 

still  statements  of  fact,  and  must  be  hare  become  specialities,  especially  in 

proved  on  oath The  principles  our  large  cities,  where  such  division  of 

governing  the  admissibility  of  such  evi-  labor  becomes  practicable.  But  this  fact 
dence  have  been  fully  considered  by  does  not  render  incompetent  upon  these 
this  court  since  the  trial  of  Rogers ;  subjects  the  testimony  of  other  physi- 
and  the  more  recent  English  author!-  dans,  who  must  necessarily  have  less 
ties  are  against  the  admission  of  such  experience.  The  difference  is  in  the 
evidence."  Keferring  to  Collier  v.  Simp-  weight,  rather  than  the  competency  of 
son,  5  Car.  &  P.  78 ;  Cocks  v.  Purday,  the  testimony."  In  a  late  Massachu- 
2  Car.  &  K.  269 ;  1  Greenl.  Ev.  §  440,  setts  case  the  person  offered  as  an  ex- 
note.  See  also  Luning  v.  The  State,  pert  testified,  that  he  had  been  a  prao- 
1  Chand.  178.  The  State  p.  O'Brien,  tising  physician  for  thirty  years  ;  "  that 
7  R.  1. 836.  If  the  book  is  read  to  the  he  had  made  the  subject  of  mental  dis- 
jury,  still  they  cannot  take  it  with  ease  a  study,  but  not  a  special  study  ; 
them  when  they  retire  to  deliberate  on  that  he  had  considered  the  matter  only 
their  verdict.  The  State  v.  GUlick,  10  so  far,  in  his  general  practice,  as  to  de- 
Iowa,  98, 101.  termine  whether  a  patient  was  in  such 
1  TuUis  17.  Eidd,  12  Ala.  648.  a  condition  of  mind  as  to  require  treat- 
s  This  statement  is  made  more  from  ment  for  insanity,  and,  if  he  was,  he 
my  general  recollection  of  the  cases,  had  been  accustomed  to  call  in  the  ser- 
and  of  my  reading  of  criminal  trials,  vices  of  a  physician  who  had  made  the 
than  from  specific  authorities.  subject  of  insanity  a  special  study,"  &c. 
*  Crim.  Law,  I.  §  469,  note,  par.  11.  Thereupon  the  witness  was  rejected  as 
In  Baxter  v,  Abbott,  7  Gray,  71,  78,  an  expert  to  testify  on  a  hypothetical 
it  was  observed  by  Thomas,  J. :  "  We  case  stated, "  on  the  ground  that,though 
think  the  settled  practice  in  this  Com-  the  witness  might  give  his  opinion  of 
monwealth  has  been  to  admit  the  opin-  the  defendant's  mind  so  far  as  he  could 
ion  of  educated,  practising  physicians,  testify  from  his  personal  observation, 
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And,  as  observed  by  a  learned  judge,  "  while  the  opinion  of 
the  experienced,  skilful,  and  scientific  witness,  who  has  a  com- 
petent knowledge  of  the  facts  involved  in  the  case  on  which  he 
speaks,  affords  essential  aid  to  courts  and  juries,  that  of  unskiU 
ful  pretenders,  quacks,  and  mountebanks,  who,  at  times,  assume 
the  character  of  experts,  not  unfrequently  serves  to  becloud, 
and  lead  tO'Crroneous  conclusions."  ^ 


CHAPTER  XXXIV. 

KIDNAPPING.^ 

§  688.  Related  to  Falee  Imprisonment  —  The  subject  of  this 
chapter  is  closely  related  to  that  of  false  imprisonment,  dis- 
cussed in  a  previous  chapter.^  A  kidnapping  is,  according  to 
the  general  legal  understanding,  a  false  imprisonment,  aggra- 
vated by  particular  circumstances  which  the  law  defines.^ 

§  689.  What  Indiotment  aUege  —  Unoertain  Boundaries  of  Of- 
fence. —  These  circumstances  must  be  specifically  set  forth  in 
the  indictment.  It  is  not  sufficient,  at  the  common  law,  to 
charge  the  defendant  generally  with  kidnapping.*  We  saw,  in 
the  work  on  the  Criminal  Law,  that  there  is  some  indistinct- 
ness as  to  the  precise  boundary  of  the  offence  itself;  and  thus 
the  law  as  to  the  form  of  the  indictment  must  remain  so  far 
indefinite. 

§  690.  Form  of  Indictment — In  the  absence  of  any  very  sat- 
isfactory form  of  the  indictment  for  kidnapping  at  the  common 
law,  the  following  is  proposed,  though  some  of  its  allegations 
may  perhaps  be  unnecessary :  — 

he  was  not  shown  to  be  competent  to        >  For  the  law  relating  to  this  title 

express  an  opinion  as  an  expert  on  and  the  kindred  one  of  False  Imprison^ 

matters  not  within  his  own  knowledge,  ment,  see  Crim.  Law,  II.  §  766  et  seq. 

but  hypothetically  submitted  to  him."  For  forms  of  the  indictment,  see  3 

Commonwealth  v.  Rich,  14  Gray,  886,  Chit.  Crim.  Law,  885  et  seq. ;  Whart. 

886,  887.  Preced.  2d  ed.  pi.  198-208,  240,  241, 

1  Rice,  J.  in    He^Id  v.  Thing,  46  866. 
Maine,  892,  898.    And  see  the  obser-       '  Ante,  §  866  et  seq. 
ration  in  Commonwealth  v,  Rogers,  7        ^  Crim.  Law,  II.  §  766,  770. 
Met  600.  «  CUck  v.  The  State,  8  Texas,  282. 
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"  That  A,  late  of,  &c.,  on,  &c.,  at,  &c.,  with  force  and  anns,  an  assault  did 
make  on  one  B,  and  him  did  then  and  there  beat,  bruise,  and  ill  treat ;  and  did 
then  and  there  unlawfully  and  falsely  imprison  the  said  B,  with  intent  to  trans- 
port the  said  B,  unlawfully  and  against  his  will,  out  of  the  said  Commonwealth ; 
and  did  then  and  there  kidnap  and  transport  him  the  said  B,  unlawfully  and 
against  his  will,  out  of  and  beyond  the  county  aforesaid,  and  out  of  and  beyond 
th^  Commonwealth  aforesaid ;  to  the  great  damage  of  the  said  B,  and  against  the 
peace  of  the  said  Commonwealth." 

§  691.  Observatloxui  on  the  Form  —  Convict  of  Part  —  Trans- 
port beyond  State.  —  It  is  perceived  that  this  form  of  the  indict- 
ment contains  allegations,  first,  of  an  assault ;  secondly,  of  a 
battery ;  thirdly,  of  a  false  imprisonment ;  and,  fourthly,  of 
a  kidnapping.  And,  of  course,  the  prisoner  could  be  convicted 
of  a  part,  where  the  evidence  did  not  sustain  the  whole,  tlie 
same  as  in  other  cases.  And,  in  order  to  render  this  result 
possible  in  the  event  of  some  failure  in  the  evidence,  it  will 
always  be  well  to  draw  the  indictment  thus,  even  though  it 
should  not  be  deemed  to  be  necessary  in  point  of  law.^ 
Whether  there  need  be  an  allegation  of  transportation  Jbeyond 
the  State  depends  upon  the  view  we  take  of  the  law  itself.^ 

§  692.  Indictment  on  Statute  —  ToUow  Terms  of  Statute  — 
Assault — DupUoity.  —  In  practice,  most  of  our  indictments  for 
kidnapping  are  drawn  upon  statutes ;  and,  in  these  cases,  what 
will  most  concern  the  pleader  will  be  to  follow  the  terms  of  the 
statute.^  And,  in  general,  if  these  terms  are  duly  followed, 
the  pleading  will  be  good.^  For  instance,  whatever  may  be 
our  view  as  to  the  necessity  of  alleging  an  assault,  where  the 
indictment  is  at  the  common  law,^  plainly  if  it  is  upon  a  stat- 
ute, and  the  statute  is  silent  as  to  the  matter  of  assault,  this 
allegation  is  not  necessary.®  Yet,  even  in  this  case,  prudence 
may  dictate  its  insertion,  for  the  reason  suggested  in  the  last 
section.  A  captious  defendant  might  raise  the  point  that  the 
allegation  made  the  indictment  multifarious,  but  a  considerate 
judge  would  not  sustain  the  objection.^ 

1  And  see  ante,  §  866.  ^  Ante,  §  866,  691. 

'  Crim.  Law,  II.  §  770.  ®  Commonwealth  v.  Turner,  8  Met. 

»  Hamilton  ».  Commonwealth,  8  Pa,  19,  26;  Whart.  Preced.  2d  ed.  pi.  199. 

142 ;  The  State  v.  Grifin,  8  Harring.  "^  In  Commonwealth  v.  Nickerson,  6 

DeL  659.  Allen,  518,  the  count  upon  which  judg- 

*  The  State  v,  McRoberts,  4  Blackf.  mcnt  was  entered  against  the  def^nd- 

178.  ants  charged  an  assault  and  batteiy, 
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§  693.  The  County.  —  As  to  the  locality  in  which  the  indict- 
ment should  be  found,  a  case  occurred  in  Delaware,  which  is 
stated  in  the  work  on  the  Criminal  Law.^  But  the  reader 
should  consult  the  general  principles  which  govern  this  class 
of  questions,  as  discussed  in  another  connection.' 

§  694.  Evidenoe  —  Inteat  —  7oung  Child  —  Reputation  aa  Evi- 
dence of  Intent  —  Where  the  person  kidnapped  is  of  immature 
years,  and  probably  in  some  other  circumstances,  it  becomes 
important  to  consider  with  what  intent  tlie  act  was  done ;  and 
this  is  a  question  for  the  jury  to  determine  upon  a  considera- 
tion of  all  the  evidence.^  Where  the  indictment  was  for  aiding 
a  third  person  in  kidnapping  and  carrying  off  a  free  negro,  the 
Delaware  court  held  that  the  reputation  of  the  third  person  as 
a  kidnapper  was  admissible  evidence  to  the  point  of  the  intent 
with  which  the  acts  of  aiding  were  done.* 

§  695.  Y'oung  Child,  continued  —  Affection — Slavery.  —  On  an 

indictment  against  a  father  for  seizing  and  carrying  out  of  the 
State  his  own  child,  committed  by  decree  of  the  court  to  the 
mother  on  a  divorce  granted,  ^^  proof  that  the  child  had  affeo- 
tion  for  the  father  was  rightfully  rejected,  as  it  would  have  no 
legitimate  bearing  upon  the  issue  of  guilty  or  not  guilty."  * 
Some  special  points  have  been  made  on  indictments  connected 
with  the  subject  of  slavery ;  *  but,  as  slavery  is  no  longer  known 
among  us,  their  discussion  here  appears  not  to  be  important. 

though  such  assault  and  battery  are  .   *■  The   State  v.  HarteD,  4  Harring. 

not  mentioned  in  the  statute  defining  £)el.  682. 

the  offence.  «  The  State  v.  Farrar,  41  N.  H.  68, 

1  The  State  v.  Wlialey,  2  Harring.  69,  opinion  by  Bellows,  J. 

Del.  688;  Crim.  Law,  II.  §  776.  «  The  State  v.  Whitaker,  8  Harring. 

3  Vol.  I.  §  46  et  seq.  ,*  and  see  par-  Del.  649;  The  State  v.  Griffin,  8  Har- 

ticularly,  §  64-69.  rmg.  Del.  669;  Wheeler  v.  The  State, 

»  Oliver    v.    The    State,    17    Ala.  28  Ga.  292 ;   The   State  «.  Harten,  4 

687.  Harring.  Del.  682 ;  Davenport  v.  Com- 
monwealth, 1  Leigh,  688. 
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CHAPTER  XXXV. 

LABCENT.l 

■ 

696.  Introdaction.  ^ 

697-788.  The  Fonn  of  the  Indictment. 
789-764.  The  Evidence. 
766-770.  Points  of  Practice. 

771.  Attempts. 

§  696.  Natnre  of  the  Subject  —  How  the  Chapter  divided.  — 

The  law  of  the  offence  of  larceny  is  very  complicated  and  very 
technical.  Its  discussion  occupied  many  pages  in  the  work  on 
the  Criminal  Law.  The  procedure  is  more  simple,  and  its  elu- 
cidation will  require  less  space.  We  shall  contemplate  it  in 
the  following  order :  I.  The  Form  of  the  Indictment ;  II.  The 
Evidence;  III.  Points  of  Practice;  lY.  Attempts.  And,  in 
this  chapter,  as  in  the  corresponding  chapter  in  the  work  on 
the  Criminal  Law,  we  shall  take  into  view  only  simple  lar- 
cenies, leaving  compound  larcenies  to  be  discussed  in  the  next 
chapter. 

I.  The  Form  of  the  IndictmefU. 

§  697.  Form.  —  The  form  of  the  indictment  for  larceny  at  tbo. 
common  law  is,  as  given  by  Archbold,  the  following :  — 

"  That  J.  S.,  late  of,  &c.,  on,  &c.,  at,  &c.,  in  the  county  aforesaid  [three pairs  of 
Aoa,  of  the  value  of  twelve  shillings,  one  shirt,  of  the  value  of  four  shillings,  a^d  Offe^waist- 
coat,  of  the  value  of  seven  shillings],  of  the  (foods  and  chattels  of  one  J.  N.,  thep  and 
there  being  found,'  feloniously  did  steal,  take,  and  carry  away ;  against  the  peace, 
of  our  lady  the  queen,  her  crown,  and  dignity."  * 

^  For  the  law  relating  to  this  offence,  might  recall  the  doctrine, of  lost  goods 

see  C!rim.  Law,  II.  §  776  et  seq.    For  whereof  the  possession  is  obtained  by 

forms  ot  the  indictment,  see  8  Chit,  finding  (Grim.  Law,  II.  §  S57-661),  and 

Crim.  Law,  959  et  seq. ;  Train  &  Heard  doubt  the  strjict  .propriety  of  putting 

Preced.  841 ;  Whart.  Preced.  2d  ed.  pi.  the  word  i^to  the  indictment.  As  it  is, 

415  et  seq.  I  cannot  but  think  that  the  indictment 

'  This  word  "fbund  "  appears  to  be  ought  tp:  be.)iQlid  equally  good  without 

pretty  generally  contained  in  the  prece-  the  word  as  with  it. 

dents,  English  and  American,  given  in  *  Arehb.  CrioBu  JPl.  6  Ev.  10th  Lend, 

the  books.    Were  the  Ikct  not  so,  we  ed.  169. 
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By  changing  the  words  here  printed  in  brackets,  to  meet  the 
facts  of  the  particular  case,  this  form  will  be  found  adequate  for 
almost  every  —  perhaps  every  —  larceny  at  the  common  law. 

§  698.  Order  of  this  Sub-title.  —  Passing  over  the  more  for- 
mal matters,  which  are  considered  in  our  first  volume,  let  us 
look  at  the  several  substantial  parts  of  the  indictment :  — 

§  699.  Description  of  the  Things  Stolen :  — 

In  General  —  Gk>odB  —  Bank-bms  —  Why  describe  —  JLo'w  — 
Things  not  ordinarily  the  Subjects  of  Larceny. — The  italic  words, 

printed  in  brackets  in  the  foregoing  form,  present  a  general 
view  of  the  manner  in  which  the  things  stolen  must  be  de- 
scribed. Mr.  East  condenses  the  doctrine  as  follows :  "  The 
indictment  for  simple  larceny  ought  to  state  the  kind  of  goods 
stolen ;  merely  charging  the  prisoner  with  having  stolen  the 
goods  and  chattels  of  another  is  not  sufficient,  though  the 
unnecessary  addition  of  those  words  has  been  holden  not  to 
vitiate  an  indictment  otherwise  good.  But  bills,  bank-notes, 
&c.,  may  be  described  in  a  general  manner,  and  need  not  be 
set  out  verbatim.  It  is  the  more  necessary  to  state  the  de- 
scription of  the  property,  in  order  that  it  may  appear  upon 
the  face  of  the  indictment  that  the  thing  taken  is  such 
whereof  larceny  may  be  committed.  And  therefore,  if,  prima 
faciej  it  is  not  the  subject  of  larceny,  as  an  animal  ferce 
naturcBy  the  indictment  must  show  it  to  be  dead,  tame,  or  con- 
fined, in  which  state  it  may  be  the  subject  of  individual  prop- 
erty. There  is  this  further  reason,  too,  that  the  court  may 
be  enabled  to  see  what  judgment  ought  to  be  pronounced 
upon  the  whole  of  the  indictment.  However,  it  has  been 
ruled  that  a  charge  of  stealing  a  piece  of  linen  of  A.  N.,  with- 
out laying  it  to  be  his  goods  and  chattels^  was  uncertain  and 
bad,^  and,  therefore,  it  is  not  safe  to  omit  them ;  though  that 
case  may  have  turned  more  upon  the  supposed  want  of  a 
sufficient  allegation  that  the  linen  was  the  property  of  A.  N. 
than  upon  the  omission  of  those  particular  words.  Also,  the 
number  of  things  stolen  of  the  same  kind  should  be  stated, 
as  twenty  sheep,  &c."  ^  But  it  will  be  necessary  to  go  over 
the  ground  here  a  little  more  in  detail. 

1  Referring  to  Long's  Case,  Cro.  Eliz.       *  2  East  P.  C.  777,  778.    According 
489,  490.  to  a  Texas  case,  an  indictment  chai^- 
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§  700.  BluBtratloxui   of  Soffioieiit  DoBcrlption  —  Insufficient  — 

It  beiug  assumed  that  in  all  cases  the  value  and  ownership  of 
the  articles  are  duly  stated,  according  to  the  rules  to  be  given 
further  on,  descriptions  like  the  following  are,  in  other  respects, 
in  ordinary  cases,  suflScient :  "  One  sheep,"  ^  "  one  watch,"  * 
"  one  bolt  of  domestic,  made  of  cotton,"  ^  "  a  parcel  of  oats,"  * 
(a  form,  however,  not  much  to  be  commended),  "  one  hide,"  * 
^'  one  bull  tongue  "  (this  being  the  name  of  a  peculiarly  shaped 
ploughshare).^  The  single  word  '^  meat,"  standing  alone,  is 
too  indefinite.^ 

§  701.  Name  In  ThigHflh.  —  The  article  stolen  must  be  desig- 
nated by  its  English  name,  for  a  reason  stated  in  the  first 
volume  ;  ®  but  the  word  "  barilla  "  has  been  held  to  be,  within 
this  rule,  sufficiently  English.^ 

§  702.  Ride  to  determine  Sofficienoy.  —  The  allegation  should, 

it  has  been  laid  down  in  general  terms,  be  such  as  will  enable 
the  court  to  see,  that  the  thing  stolen  was  in  law  a  subject  of 
larceny ;  and  the  jury  to  discern,  that  the  article  proved  to 
have  been  stolen  is  the  same  which  is  mentioned  in  the  indict- 
ment.^^ But  a  general  statement  of  this  sort  does  not  afford 
much  practical  help ;  and,  in  practice,  the  good  sense  of  the 
pleader  will  keep  him  ordinarily  in  the  right  way. 

§  703.  Coin  — "  Money "  —  Corrency,  &c.  —  There  is  an  Indi- 
ana case  which  holds,  that  the  words  ^^  sixty  dollars  of  the 
current  gold  coin  of  the  United  States,"  are  sufficient ;  con- 
trary, it  seems  to  have  been  partly  admitted,  to  some  other 
authorities.^     Still,  if  this  expression  really  meant,  as  the 

ing  the  defendant  with  having  feloni-  ^  Vol.  I.  §  840  et  seq. 

ouBlystolen^&c.,"  one  bolt  of  domestic,  '  Commonwealth  v..  James,  1  Pick. 

made  of  cotton,  of  the  value  of  ten  876. 

doUan,  of  the  property  of,"  Ac,  is  ^®  People  v.  Jackson,  8  Barb.  687. 

good,    without    stating    that    it    was  ^^  McKane  v.  The  State,  11  Ind.  195. 

"  goods    or   chattels."    The   State  v.  Davison,  J.  said :  "  True,  there  are  au- 

Odum,  11  Texas,  12.  thorities  which  hold,  that  money  should 

^  Rex  V.  Stroud,  6  Car.  &  P.  685 ;  be  described  as  so  many  pieces  of  gold 

The  State  v.  Polland,  63  Maine,  124.  or  silver  coin,  called,  &c.,  and  that  the 

*  Williams  v.  The  State,  25  Ind.  160.  species  of  coin  must  be  specified.    But 

'  The  State  v.  Odum,  11  Texas,  12.  we  are  unable  to  perceive  a  reason  why 

4  The  State  v.  Brown,  1  Dev.  187.  the  description  used  in  this  instance 

^  The  State  v.  Dowell,  8  Gill  &  J.  should  not  be  regarded  as  equally  cer- 

810.  tain.    We  have  a  piece  of  money,  of 

>  The  State  v.  Clark,  8  Ire.  226.  the  gold  coin,  called  a  dollar ;  and  is  it 

7  The  State  v.  Morey,  2  Wis.  494.  not  just  as  intelligible  to  say  'sixty 
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court  seem  to  have  understood  it  to  mean,  that  the  theft  was 
of  sixty  distinct  pieces  of  gold  coin,  each  piece  being  of  tho 
value  of  a  dollar,  then  the  indictment  was  good  according  to 
the  general  doctrine.  In  California,  the  expression  "  $3,000 
lawful  money  of  the  United  States,"  has  been  held  to  be  inade- 
quate.^ And  so  in  Virginia  have  been  the  words,  "  The  sum 
of  ninety  dollars  in  United  States  currency,  of  the  value,"  &c. 
It  was  observed  that  "  United  States  currency  may  be  gold,  or 
silver,  or  treasury  notes,  or  bank-notes."  The  allegation  is  too 
vague.^  So, in  Alabama,  the  words  '^  sundry  pieces  of  silver  coin, 
made  current  by  law,  usage,  and  custom,  &c.,  amounting  to  the 
sum  of  $530.15,"  were  held  to  be  insufficient  in  an  indictment 
for  feloniously  receiving  stolen  goods  ;  and  it  was  added  that  the 
number  and  denomination  of  the  coin  should  be  stated.^  And 
in  Tennessee,  on  an  indictment  for  larceny,  the  phrase  ^^  ten 
dollars,  good  and  lawful  money  of  the  State  of  Tennessee," 
was  held  not  to  answer  the  requirements  of  the  law ;  because 
money  should  be  described  as  so  many  pieces  of  gold  or  silver 
coin,  and  the  coin  be  called  by  its  appropriate  name.^ 

§  704.  Coin,  oontinued  —  "  Goods  and  Chattels."  —  It  is  believed 

that  this  Tennessee  doctrine  best  accords  both  with  the  reason 
of  the  law  and  with  the  current  of  decisions ;  if  it  difTers,  as  per- 
haps it  does  not  in  principle,  from  the  doctrine  held  in  any  of 

dollars  of  the  gold  coin/  as  to  saj, '  sixty  than  those  of  the  common  law :  "  One 
pieces  of  gold  coin  called  sixty  dol-  check  for  fire  thousand  dollars  on  the 
lars'?"  p.  196.  Traders'  Bank,  of  the  value  of  five 
^  People  V.  Bally  14  Cal.  101.  thousand  dollars ;  five  thousand  dollars 
2  Leftwich  v.  Commonwealth,  20  in  money,  of  the  value  of  five  thoor 
Grat.  716.  In  a  case  of  robbery  which  sand  dollars."  The  State  v.  Eroeger,  47 
includes  a  larceny,  the  following  was  Misso.  680.  See  Commoirwealth  v. 
held  to  be  sufficient :  "  One  wallet  of  the  O'Connell,  12  Allen,  183.  "  One  prom- 
value  of  seventy-five  cents ;  one  United  issory  note  issued  by  the  treasury  de- 
States  note,  commonly  called  green-  partment  of  the  United  States  for  one 
back,  of  the  value  of  ten  dollars;  and  dollar," adjudged  sufficient.  The  State 
one  United  States  note,  commonly  v.  Fulford,  Phil.  N.  C.  568.  And  see 
called  greenback,  of  the  value  of  two  Sallie  v.  The  State,  89  Ala.  691.  "A 
dollars ;  two  United  States  notes,  com-  ten-dollar  biU  of  the  currency  of  the 
monly  called  greenbacks,  of  the  value  country,  commonly  called  paper  money, 
of  one  dollar  each ;  two  bills  purporting  of  the  value  of  ten  dollars,"  held  suffl- 
to  be  issued  by  some  national  bank,  so  cient  The  State  v,  Evans,  16  Rich, 
called,  of  the  value  of  five  dollars  each."  81. 

McEntee  v.  The  State,  24  Wis.  48.    On  >  The  State  o.  Murphy,  6  Ala.  846. 

the  other  hand,  the  following  has  been  *  The    State   v.   Longbottoms,    11 

a4j udged  insufficient,  even  where  a  stat-  Humph.  89. 
ute  had  provided  rules  less  stringent 
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the  othdr  localities  mentioned.  There  should,  in  reason,  be 
such  a  description  of  the  money  as  to  call  to  mind  the  particular 
coins,  so  as  to  identify  the  things  stolen  ;  ^  while,  on  the-  other 
hand,  the  words,  and  particular  images,  and  the  like,  found  on 
the  coins,  need  not  be  mentioned.  In  an  English  case,  where 
the  description  was  ^^two  pieces  of  the  current  silver  coin 
of  the  realm,  called  shillings,  of  the  value  of  two  shillings,  of 
the  goods  and  chattels  of,"  &c. ;  this  was  held  to  be  good  as 
against  the  objection  that  money  is  not  ^^  goods  and  chattels." 
These  latter  words  were  rejected  as  surplusage.  For,  said 
Wilde,  G.  J. :  ^^  It  is  true,  that  money  does  not  fall  within  the 
legal  technical  definition  of  ^  goods  and  chattels.'  But  this 
indictment  charges  the  prisoner  with  having  stolen  two  shil- 
lings, the  current  silver  coin  of  the  realm,  which  is  an 
accurate  description  of  the  property  stolen."  ^ 

§  7  05 .  Continued — AUeging  Ezci^e — Unknown. — In  a  Massa- 
chusetts case,  the  indictment  alleged  the  larceny  of  ^^  sundry 
gold  coins,  current  as  money  in  this  Commonwealth,  of  the 
aggregate  value  of  twenty-nine  dollars,  but  a  more  particular 
description  of  which  the  jurors  cannot  give,  as  they  have  no 
means  of  knowledge";  together  with  bank-bills  ^similarly 
described ;  and  this  was  held  to  be  sufficient  to  sustain  a  judg- 
ment on  a  general  verdict  of  guilty.  Said  Dewey,  J. :  *^  The 
general  rule  undoubtedly  is,  that  the  articles  are  to  be  particu- 
larly described ;  and,  in  ordinary  cases,  where  several  similar 
articles  are  alleged  to  be  stolen,  the  number  of  the  same  should 
be  given.  How  far  giving  the  number  of  the  articles  does  in 
fact  contribute  to  any  certainty  or  particularity  of  the  charge 
may  be  questionable,  as  the  alleged  number  need  not  be  proved, 
but  proof  of  any  less  number  will  equally  authorize  the  convic- 
tion of  the  party.  With  this  rule  of  general  application,  requir- 
ing the  greatest  practicable  certainty  in  the  description  of  the 
property  stolen,  there  are  also  certain  exceptions  to  the  rule 
arising  from  the  necessity  of  the  case.  No  rule  as  to  the 
description  of  the  property  essential  to  an  indictment  is  better 
settled  than  that  the  name  of  the  owner  of  the  property  must 
be  stated  in  the  indictment.    And  yet  it  is  a  quite  sufficient 

1  Bex  9.  Fry,  Ross.  6  Bj.  482.  451,  2  Car.  &  K.  974,  8  Coz  C.  C. 

s  Beg.  9.  Badley,  1  Den.  C.  C.  460,    460. 
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excuse  for  not  stating  it,  that  the  jury  set  forth  in  the  indict* 
ment  that  the  goods  are  the  property  of  some  person  to  the 
jurors  unknown."  And,  within  tliis  exception  to  the  general 
rule,  the  allegation  in  the  present  case  was  held  to  fall.^ 

§706.  "V7Ud  AnimaiB  —  "Pigeonji."  —  We  have  seen,  in  gen- 
eral, how  wild  animals,  which  are  the  subjects  of  larceny,  are 
to  be  described.^  If  the  allegation  is,  simply,  that  the  defend- 
ant stole  a  ^'  pigeon,"  it  sets  out  no  offence ;  for  a  pigeon  is  one 
of  those  wild  birds  of  which  larceny  cannot  be  committed  unless 
they  are  reclaimed.  But  when  the  word  ^'  tame  "  is  prefixed 
to  the  word  pigeon,  then  an  offence  appears ;  therefore,  it  is 
sufficient  to  allege  that  the  defendant  stole  a  ^^  tame  pigeon."  ' 
Hence  the  rule,  that,  when  the  animal  is  fer<B  naturcB^  it  must 
appear  in  the  indictment  to  be  dead,  or  tame,  or  confined ;  else 
it  will  be  presumed  to  be  in  its  original  state,  and  the  allegation 
will  be  insufficient.* 

§  707.  "Bgg»" — "OyBteiB."  —  It  was  held,  in  an  English  jury 
case,  before  Tindal,C.  J.  that  an  indictment  charging  the  defend- 
ant with  having  stolen  "  three  eggs,  of  the  value  of  two  pence,  of 
the  goods  and  chattels  of,"  &c.,  not  stating  the  species  of  eggs, 
was  insufficient;  because,  said  the  learned  judge,  ^'for  aught 
that  appears  on  this  indictment,  the  eggs  stolen  might  have 
been  adder's  eggs,  or  some  other  species  of  eggs  which  cannot 
be  the  subject  of  larceny."^  Where,  in  New  Jersey,  the 
allegation  was  that  the  defendant  stole  '^  eighteen  bushels  of 
oysters,  of  the  value,"  &c.pthis  was  held  to  be  sufficient. 
Green,  G.  J.  said :  ^'  The  principle,  as  applied  to  animals  fercB 
naturcBj  is  not  questioned.  But  oysters,  though  usually  included 
in  that  description  of  animals,  do  not  come  within  the  reason 
or  operation  of  the  rule.  The  owner  has  the  same  absolute 
property  in  them  that  he  has  in  inanimate  things  or  in  domestic 
animals."  • 

§  708.   Animal  by  Name  —  Dead  —  AUire  —  "Lamb."  —  If  an 

1  Commonwealth    i;.    Sawtelle,    11  «  Rex  v.  Rough,  2  East  P.  C.  607 ; 

Ciuh.  142,  148.     A  case  like  this  is  Rex  v.  Hundsdon,  2  East  P.  C.  611. 

People  V.  Bogart,  86  Cal.  245.    See  *  Reg.  v.  Cox,  1  Car.  &  K.  494. 

Vol.  I.  §  498  et  seq.  •  The  State  v.  Taylor,  8  Dutcher, 

«  Ante,  §  699.  117, 119. 

>  Reg.  V.  Cheafor,  2  Den.  C.  C.  861, 
6  Cox  C.  C'  367, 16  Jur.  1066. 
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animal  is  described  simply  by  its  name,  the  meaning  is  that 
the  animal  is  alive ;  and  proof  of  the  larceny  of  a  dead  animal 
will  not  satisfy  the  allegation.^  Thus,  says  Mr.  East,  '^  John 
Bough  being  convicted  on  an  indictment  for  stealing  a  pheas- 
ant, value  40«.,  of  the  goods  and  chattels  of  H.  S. ;  all  the 
judges,  on  a  second  conference  in  Easter  term,  1779,  after 
much  debate  and  difference  of  opinion,  agreed  that  the  convic- 
tion was  bad ;  for,  in  cases  of  larceny  of  animals  fercB  naturcBy 
the  indictment  must  show  that  they  were  either  dead,  tame, 
or  confined ;  otherwise  they  must  be  presumed  to  be  in  their 
original  state ;  and  that  it  is  not  sufficient  to  add  ^  of  the  goods 
and  chattels  of  such  an  one.'  "  ^  This  doctrine  appears  to  be, 
in  England,  a  little  shaken  by  a  case  where  the  defendant  was 
indicted  for  receiving  a  "  lamb."  When  he  received  the  lamb 
it  was  dead ;  and  it  was  held  by  the  fifteen  judges  that  the 
indictment  was  sufficient,  *^  it  being  immaterial,  as  to  the  pris- 
oner's offence,  whether  the  lamb  was  alive  or  dead ;  his  offence, 
and  the  punishment  for  it,  being  in  both  cases  the  same."  ^ 
The  case  is  thus  stated  precisely  as  it  is  given  in  the  report ; 
yet  there  appears  to  have  been  some  confusion,  in  the  mind 
either  of  the  reporter  or  of  the  judges ;  or  else,  the  allegation 
being  for  receiving  stolen  property,  and  it  having  been  a  live 
lamb  when  stolen,  and  killed  before  it  was  received,  this  circum- 
stance may  have  been  deemed  to  distinguish  the  case  from  an 
ordinary  one  of  larceny. 

§  709.  "  Hazn."  —  If  the  indictment  is  for  stealing  a  "  ham," 
the  meaning  is  that  it  is  the  ham  of  an  animal  which  is  dead, 
and,  therefore,  whether  the  animal  were  a  wild  one  or  a  tame, 
the  bam  is  equally  the  subject  of  larceny,  and  the  allegation  is 
sufficient.  Said  Patteson,  J.:  ^'The  doctrine  respecting  the 
description  of  animals,  in  an  indictment,  applies  only  to  live 
animals,  not  to  parts  of  the  carcasses  of  animals  when  dead, 
such  as  a  boar's  head.  Do  you  find  in  works  on  natural  his- 
tory that  there  is  any  living  animal  called  a  ham  ?  "  ^ 

§  710.   Description  to  accord  "with  the  Proo&  —  Variance. — 

The  descriptive  word  or  term,  used  to  designate  the  property 

^  Commonwealth  v.  Beaman,  8  Gray,       '  Rex  v.  Rough,  2  East  P.  C.  607. 
497 ;  The  State  v.  Jenkins,  6  Jones,  N.        >  Rex  v.  Fuckering,  1  Moody,  242. 
C.  19;  Rex  v.  Edwards,  Russ.  &  Ry.       ^  Reg.  v.  Gallears,  1  Den.  C.  C.  601, 
497.  602. 
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stolen,  should  be  such  that  no  variance  will  appear,  at  the  trial, 
between  it  and  the  proof.  Thus,  the  phrase  ^'  one  pair  of  boots  " 
well  designates  a  subject  of  larceny ;  but,  if  tlie  proof  is,  that 
the  defendant  stole  the  right  boot  of  each  of  two  pairs,  this  will 
not  sustain  the  allegation.^  And  where  the  allegation  was,  that 
the  defendant  stole  ^^  one  white  woollen  flannel  sheet,"  and  it 
appeared  be  stole  a  blanket  the  warp  of  which  was  of  cottoii 
and  the  filling  of  wool,  the  variance  was  held  to  be  fatal ;  be* 
cause  the  descriptive  matter  meant,  the  court  deemed,  a  sheet 
^'  composed  wholly  of  wool."  ^  An  indictment  for  stealing 
a  plough  is  not  sustained  by  proof  that  the  prisoner  stole  a 
ploughshare  only.^  In  another  case,  the  defendant  was  in* 
dieted  for  the  larceny  of  "a  shovel  plough,"  and  the  proof 
was,  that  he  stole  only  the  iron  part  of  what  is  called  a 
shovel-plough.  It  was  deemed,  therefore,  that  the  jury  should 
decide,  whether,  according  to  the  common  understanding,  the 
thing  stolon  was  a  shovel-plough.^ 

§  711.  Continaed  —  Whether  Question  of  Variance  for  Court  or 
Jury. — The  last  case  presents  the  query,  whether  the  court  or 
the  jury  should  decide  such  a  matter.  And  it  is  believed  that 
every  such  case  is  compounded  of  law  and  of  fact ;  the  mean- 
ing of  the  words  is  for  the  court,  and  the  fact  whether  the  thing 
proved  comes  within  the  meaning  judicially  declared  is  for  the 
jury.     Still  there  may  be  cases,  wherein  local  and  peculiar 

1  The  State  v.  Harris,  8  HarriDg.    of  either  a  "brown  or  bay  color."  For, 
Del.  669.  said  Bedfield,  J.  **  The  colors  named 

2  Alkenbrack  v.  People,  1  Denio,  80.    in  this  indictment  are  the  same."    The 
s  The  State  v.  Cockfield,  16  Rich.    State  v.  Gilbert,  18  Vt.  647,  661.    An 

816.  indictment  charging  the  defendant  with 
«  The  State  v.  Sansom,  8  Brev.  6.  feloniously  taking  three  head  of  cattle 
See  also  the  State  v.  Moore,  11  Ire.  is  sufficiently  certain  under  the  Cali- 
70 ;  United  States  v.  Hardyman,  18  fomia  statute,  without  showing  the  par- 
Pet.  176 ;  United  States  v.  Burroughs,  ticular  species  of  cattle  taken.  People 
8  McLean,  406.  An  indictment  for  v,  Littlefield,  6  Cal.  866.  If  one  steals 
stealing  five  red  cows  of  the  value  of  ingots  of  tin,  or  bars  of  iron,  the  thing 
fifteen  dollars  each,  five  black  cows  of  stolen  may  be  described  as  so  many 
the  value  of  fifteen  dollars  each,  and  poimds  of  tin,  or  as  so  many  pounds  of 
five  white  cows  of  the  value  of  fifteen  iron.  Reg.  v,  Mansfield,  Car.  &  M.  140. 
dollars  each,  is  not  open  to  the  objection  A  set  of  new  handkerchieft  in  a  piece 
that  the  ofience  is  charged  in  the  al-  may  be  described  as  so  many  handker- 
temative.  Wein  v.  The  State,  14  Misso.  chiefs,  though  they  are  not  separated 
126.  In  an  information  for  stealing  a  one  firom  another,  if  the  piece  is  known 
horse,  it  is  no  ground  of  arresting  judg-  in  the  trade  as  so  many  handkerchief, 
ment  that  the  horse  is  described  as  being  Rex  v.  Nibbs,  1  Moody,  26. 
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terms  appear,  in  which  the  province  of  the  jury  extends  some- 
what further.  But  this  class  of  questions  belongs  more  prop- 
erly to  a  work  purely  on  the  law  of  evidence.^ 

§  712.  Contlnned  -^  More  proved  than  alleged  —  Leu  —  Part 
insnffioiently  deacribed.  —  If  the  proof  shows  tliat  more  articles 
were  stolen  at  the  same  time  than  the  indictment  charges 
against  the  defendant,  this  will  be  no  variance  ;^  for,  in  all  crim- 
inal cases,  the  allegation  may  cover  less  ground  than  tlie  actual 
transaction  covered.^  So,  on  the  other  hand,  if  there  is  less 
proved  than  charged,  there  may  be  a  verdict  and  judgment 
sustaining  so  much  of  the  allegation  as  the  proof  covers.^ 
Likewise,  if  the  indictment  is  for  the  larceny  of  several  articles, 
and  one  of  them  is  insufficiently  described,  and  there  is  a  gen- 
eral verdict,  judgment  may  be  rendered  against  the  defendant 
as  for  the  articles  of  which  the  description  is  adequate.^ 

§718.  Value:  — 

GeneraUy  material  to  be  aUeged; — Why  —  Rnle  to  determine 

when. — We  have  already  seen,^  that,  where  the  degree  of  the 
punishment  depends  in  any  measure  upon  the  value  of  the 
thing  stolen,  the  indictment  must  state  its  value;  in  other 
cases  it  need  not.^  This  comes  from  the  general  rule,  running 
through  the  entire  law  of  criminal  pleading,  that  every  thing 
which  concerns  the  punishment  must  be  set  out  in  the  indict- 
ment.® If,  for  instance,  there  are  Uie  two  degrees  of  grand 
and  petit  larceny,  —  as  there  are,  under  the  common  law  which 
prevails  in  our  States,  —  distinguishable  by  the  values  of  the 
property  stolen,^  the  indictment  must  state  the  value  of  the 
property,  in  order  to  make  it  appear  to  which  degree  the  offence 
belongs.^^  And  as,  by  the  common  or  statute  law  of  .most,  if 
not  all,  of  our  States,  the  value  is,  as  a  general  rule,  in  some 
way,  material  to  the  punishment,  it  has  become  a  sort  of  gen- 

1  1  Greenl.  Ev.    §  49,  277 ;   2  lb.  7  The  State  v.  Gotsett,  9  Rich.  428 ; 

i  490.  The  State  v.  Chaney,  9  Rich.  488 ;  John- 

*  JeckBon   v.    The    State,    14   Ind.  son  v.  The  Sute,  29  Texas,  492;  The 
827.  State  v.  Daniels,  82  Misso.  558. 

>  Crim.  Law,  I.  §  804  et  seq. ;  aate,       ^  Vol.  I.  §  77  et  seq. ;  ante,  §  568  et 
f  678.  seq.,  and  the  placet  there  referred  to. 

*  The  SUte  v.  Johnson,  8  Hill,  S.  C.  1.       >  Crim.  Law,  II.  §  874. 

>  Commonwealth  v,  Eastman,  2  Gray,       ^^  Rex  v.  Peel,  Russ.  &  Ry.  407 ;  Reg. 
76.  V.  Gamble,  16  M.  6  W.  884. 


•  Vol.  L  §  540,  541. 
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eral  doctrine  that  an  indictment  for  larceny  must  allege  the 
value.^ 

§  714.  Several  Artides — Separate  Value — Aggregate. — Where 

there  are  several  articles  stolen,  it  is  prudent  and  customary 
to  allege  the  value  of  each  article,  instead  of  stating  the  aggre- 
gate value  of  the  whole.  Yet  it  has  in  some  States  been  held, 
and  it  would  appear  to  be  sound  doctrine  in  principle,  that  the 
indictment  is  good,  though  it  states  the  aggregate  value  instead 
of  the  several  individual  values.^  And  if  the  jury  find  the 
defendant  guilty  of  the  whole  charge,  all  is  right  afterward.^ 
But  if,  in  such  a  case,  the  jury  find  the  defendant  guilty  of 
stealing  a  particular  one  of  the  articles,  not  assessing  its  value, 
and  not  guilty  of  stealing  the  others,  this  finding  will  not  sup- 
port a  judgment  against  the  prisoner ;  because  no  value  of  the 
particular  article  appears.^  It  seems,  moreover,  to  follow 
from  the  rule  of  law  which  forbids  the  finding,  in  a  criminal 
cause,  to  go  beyond  the  allegation,  that,  if  the  jury  convict  the 
prisoner  as  to  one  of  the  articles,  where  the  value  is  laid  in  this 
collective  way,  and  acquit  him  as  to  the  others,  assessing  the 
value  of  the  article  on  which  the  conviction  rests,  this,  espe- 
cially if  the  conviction  is  for  the  higher  grade  of  larceny,  will 
not  sustain  a  judgment ;  because  the  indictment  does  not  show 
the  value  of  the  article  to  have  been  so  great ;  or,  indeed,  show 
any  value  to  have  been  assigned  to  the  particular  article.  Yet, 
in  Maine,  such  a  finding,  on  such  an  indictment,  appears  to  be 
deemed  sufficient.^ 
§  715.  How  Value  ezpresBed.  —  It  is  sufficient  for  the  indict- 

^  Hope  V.   Commonwealth,  9   Met.  According   to   a  Massachusetts    case, 

184 ;  Wilson  v.  The  State,  1  Port.  118.  judgment  will  not  be  arrested  on  an  in- 

'^  The  State  v.  Murphy,  8  Blackf.  dictment  for  larceny  of  "  sundry  bank- 

498 ;  Clifton  v.  The  State,  6  Blackf.  bills  current  as  money  in  this  Common- 

224;  The  State  v.  Buck,  46  Maine,  531;  wealth,  then  due  and  unpaid,  and  of 

The  State  v.  Hood,  61  Maine,  863.  the  aggregate  yalue  of  f867,  but  a  more 

'  The  State  v.  Hood,  supra.  particular  description  of  which  the  ju- 

^  Hope  V.  Commonwealth,  9  Met.  rors  cannot  give,  as  they  have  no  means 

184.  of  knowing,"  merely  because  the  verdict 

^  The  State  v.  Buck,  supra.  In  the  was  "  guilty  of  stealing  sundry  bank- 
Indiana  case  of  Clifton  v.  The  State,  billsof  the  value  of  $817,  and  not  guilty 
supra,  it  was  observed :  "  The  defend^  as  to  the  residue."  Commonwealth  v. 
ant  was  convicted  of  stealing  all  the  Dufiy,  11  Cush.  145.  But  here,  the 
things  mentioned  in  the  indictment ;  in  reader  will  perceive,  another  principle 
such  case,  the  statement  of  one  value  is  involved.  See,  also,  Commonwealth 
to  all  the  articles  stolen  is  sufficient."  v.  Smith,  1  Mass.  246. 
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ment  to  say,  for  instance,  of  the  value  of  ^^two  hundred  and 
five  dollars,"  without  adding  the  words  "  lawful  money  of  the 
United  States."^  Indeed,  the  latter  words  are  not  often 
employed. 

§  716.   Statutoiy  PnniBhment  —  Alleging  a  Value  differing  from 
what  the  Statute  mentionB — Proving  Different  Value.  —  Where  a 

statute  prescribes  a  punishment  for  the  larceny  of  property  of 
less  value  than  twenty-five  dollars,  an  indictment  charging  that 
the  defendant  "  a  box  of  percussion  caps  of  the  value  of  twenty- 
five  cents  did  steal,  contrary  to  the  form  of  the  statute,"  &c., 
suflBciently  conforms  to  the  statutory  terms.^  Or  suppose, 
under  a  statute  of  this  sort,  the  value  of  the  thing  is  alleged  to 
be  more  than  it  is  shown  to  be  in  the  proof,  yet  not  above  the 
statutory  standard  for  the  lower  grade  of  punishment,  —  in 
such  a  case,  it  is  perceived,  reducing  the  value  does  not  in  law 
reduce  the  punishment ;  and,  if  the  proof  is  that  the  thing  is 
of  less  value  than  the  indictment  alleges  it  to  be,  the  indict- 
ment is  still  sustained  by  the  proof.^ 

§  717.  Bffeot  of  Statutes  regulating  the  PnniBhment  on  the  Form 

of  Indictment  —  It  should  be  here  observed,  that,  in  most  or 
all  of  our  States,  the  punishment  of  common-law  offences  is 
fixed  by  statutes ;  and,  in  such  cases,  the  indictment  need  not 
conclude  as  against  the  form  of  the  statute.^  Still,  as  the 
reader  sees,  while  the  indictment  does  not  necessarily  make 
any  allusion  to  a  statute,  the  statute  or  collective  statutes  do 
regulate,  in  fact,  its  form  as  respects  the  matter  now  under 
consideration.  For,  if  the  statutes  cause  the  punishment  to 
depend  on  the  value,  the  common  law  requires  the  value  to  be 
alleged  ;  but,  if  they  leave  the  value  unimportant  as  respects 
the  punishment,  then  the  common  law  renders  the  insertion  of 
the  value  in  the  indictment  unnecessary. 

§  718.   Ownership :  — 

General  Doctrine  —  Owner's  Name  —  Addition  —  Unknown.  — 

The  indictment  for  larceny  must  allege  what  is  called  the 
ownership  of  the  property ;  ^  unless  some  excuse  appears  and 

>  People  V.  Winkler,  9  Cal.  284.  And  '  Commonwealth   v,   McKenney,  9 

see  People  v.  Green,  16  Cal.  612.  Onj,  114. 

<  The  State  v.  Chambers,  2  Greene,  «  Crim.  Law,  I.  §  208 ;  Vol.  I.  §  696. 

Iowa,  808.  <  2  East  P.  C.  660,  778 ;  The  State 
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is  averred  for  the  omission,  such  as  that  the  owner  is  to  the 
grand  jurors  unknown.^  "  Tliere  is  no  need,"  says  Mr.  East, 
^'  to  give  any  addition  to  the  owner,  though  sometimes  it  may 
be  convenient  for  distinction's  sake  to  do  so."^  But  the 
indictment  should  state  both  the  Christian  name  and  surname 
of  the  owner  if  they  are  known.* 

§  719.    lUuBtrationB  from   Ownership  in   other   Offences. — 111 

previous  chapters  *  we  have  had  occasion  to  consider  the  own- 
ership in  arson,  in  burglary,  and  in  some  minor  offences.  The 
author,  at  one  time,  revolved  anxiously  the  question,  whether 
this  matter  of  ownership,  as  respects  all  the  offences  into  which 
it  enters  as  an  essential  element  in  the  indictment  and  the 
proof,  could  not  most  properly  be  treated  of  under  one  head. 
But  an  examination  of  the  authorities  disclosed,  that  the  rules 
relating  to  it  were  somewhat  technical,  and  that  they  are  not 
precisely  the  same  in  all  the  crimes.  Still  the  reader  will 
derive  some  help,  in  this  connection,  from  referring  to  the 
several  titles  under  which  the  question  of  ownership  is  treated. 

§  720.  General  and  Special  Owner  •— Common  Carrier  —  In 
Laroeny  of  One's  own  Property.  —  One  rule,  of  nearly  universal 
application  in  larceny,  is,  that,  where  there  is  a  general  and  a 
special  owner  of  the  thing  stolen,  the  indictment  may  lay  tlie 
ownership  in  either  the  one  or  the  other  at  the  election  of  the 
pleader.^  If,  for  example,  the  goods  are  stolen  from  a  common 
carrier,  an  allegation  that  they  are  his,^  or  the  general  owner's, 
is  equally  good.    There  are  circumstances,  however,  in  which 

V.  Woodley,  26  Ga.  285 ;  The  State  v.  Junior  being  no  part  of  the  name  of  a 

Dwyre,  2  Hill,  S.  C.  287.  person,  if  it  is  added  to  the  name  in  the 

1  Vol.  I.  §  498  et  seq.,  546  et  seq.  indictment,  or  if  it  is  omitted,  the  proof 

3  2  East  P.  C.  778 ;  Commonwealth  need  not  correspond  with  the  allegation 

V.  Manly,  12  Pick.  178,  174  ;  Anonj-  in  this  respect.    The  State  v.  Groat,  22 

mous,  8  Mod.  248;  Rex  v.  Robinson,  Maine,  171;  Vol.  I.  §  687.    So,  if  the 

Holt,  N.  P.  596.  ownership  is  laid  in  "  A,  esquire/'  and 

s  Willis   V.   People,  1   Scam.  899;  the  proof  shows  that  A  is  not  an  es- 

Smith,  J.  obserring :  **  In  the  present  quire,  the  variance  is  immaterial.    Rez 

case  the  indictment  alleges  the  goods  v.  Ogilvie,  2  Car.  &  P.  280. 

to  be  the  property  of  T.  D.  Hawke  and  ^  Ante,  §  86  et  seq.,  187  et  seq. 

E.  Dobbins,  doing  business  in  the  town  &  Langford  v.  The  State,  8  Texas, 

of  Equality,  under  the  style  and  firm  of  115 ;  The  State  v.  Furlong,  19  Maine, 

T.  D.  Hawke  &  Co.    This  was  clearly  225. 

erroneous,  and  there  is  no  reason  what-  *  Rex  v.  Trollop,  J.  Eel.  89 ;  People 

ever  to  justify  the  omission  to  sta^  the  v.  Smith,  1  Parker  C.  C.  829. 
Christian  names  of  the  owners."  p.  401. 
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a  man  maj  himself  commit  larceny  of  property  of  which  he  is 
the  general  owner ;  as,  where  he  takes  it,  with  felonious  intent, 
from  the  possession  of  the  special  owner,  in  order  to  charge 
him  with  the  value.  In  such  a  case,  the  indictment  should 
lay  the  property  to  be  in  the  special  owner.^ 

§  721.  Continned — (Points,  in  the  Note).  —  The  general 
doctrine,  where  there  is  a  general  and  special  owner,  appears 
sufficiently  from  the  statements  of  the  last  section.  But 
the  courts  have  been  quite  technical  in  their  rulings  upon 
this  subject ;  therefore  it  will  be  convenient  for  the  reader  to 
see,  in  a  note,  a  summary  of  points  adjudged.^    It  will  be 

1  Palmer  r.  People,  10  Wend.  165.  on  a  trade  for  the  benefit  of  A  and  his 

And  see  Crim.  Law,  II.  §  802 ;  post,  fiimilj,  haying  himself  neither  a  share 

§  749.  in  the  profits  nor  a  salary,  but  haying 

'  1.  The  following  is  extracted  from  authority  to  sell  any  part  of  the  stock, 
the  work  of  Mr.  Archbold :  "  It  has  al-  and  to  buy  goods  for  the  shop,  account- 
ready  been  obseryed,  that,  where  goods  ing  to  A,  it  was  held  that  B  was  a 
are  stolen  out  of  the  possession  of  a  bailee  of  the  goods  in  the  shop,  and 
bailee,  they  may  be  described  in  the  in-  that  they  might  be  laid  as  his  property, 
dictment  as  the  property  of  the  bailor  or  Reg.  v.  Bird,  9  Car.  &  P.  44.  But 
ofthe.bailee,2HaleP.C.  181;  although  where  a  bailor  steals  his  own  goods 
the  goods  were  neyer  in  the  real  own-  from  his  bailee,  they  must  be  described 
er's  possession,  but  in  that  of  the  bailee  as  the  goods  of  the  bailee.  Rex  v.  Wii- 
merely ;  Rex  v.  Remnant,  Russ.  &  Ry.  kinson,  Russ.  &  Ry.  470;  Rex  v.  Bram- 
136 ;  Rex  v.  Wy mer,  4  Car.  &  P.  891 ;  as,  ley,  Russ.  &  Ry.  478.  The  property 
for  instance,  goods  left  at  an  inn ;  Rex  must  not,  howeyer,  be  laid  in  one  who 
V.  Todd,  2  East  P.  C.  658 ;  or  intrusted  has  neither  the  actual  nor  constructiye 
to  a  person  for  safe-keeping,  Rex  v,  possession  of  the  goods.  Rex  v.  Adams, 
Taylor,  1  Leach,  4th  ed.  856 ;  Rex  v.  Russ.  &  Ry.  225.  Thus,  if  it  appear 
8tatham,  cited  1  Leach,  4th  ed.  857;  that  tlie  person  named  as  owner  is 
see  Reg.  r.  Ashley,  1  Car.  &  K.  198 ;  merely  senrant  to  the  real  owner,  the 
or  to  a  carrier  to  carry.  Rex  v,  Deakin,  defendant  must  be  acquitted ;  2  East 
2  East  P.  C.  658 ;  cloth  to  a  tailor  to  P.  C.  652;  Rex  v,  Hutchmson,  Russ.  & 
make  into  clothes ;  linen  to  a  laundress  Ry.  412;  for  the  seryant  has  not  a 
to  wash ;  Rex  v.  Packer,  2  East  P.  C.  special  property  in  the  goods,  the  pos- 
658 ;  1  Leach,  4th  ed.  857 ;  goods  session  of  the  seryant  being  the  pos- 
pawned,  and  the  like,  may  be  laid  to  session  of  the  master.  Where,  how- 
be  the  goods  and  chattels  qf  the  person  eyer,  the  money  has  neyer  been  in  the 
to  whom  they  are  so  intrusted,  &c.,  or  possession  of  the  master,  as  where  it 
of  the  owner,  at  the  option  of  the  prose-  was  receiyed  by  the  seryant  for  him, 
cutor.  See  2  Hale  P.  C.  181 ;  1  Id.  but  he  is  robbed  of  it  before  his  arriyal 
518 ;  2  East  P.  C.  652;  1  Hawk.  P.  C.  at  home,  it  should  be  Uid  as  the  prop- 
c.  88,  §  47.  So,  where  cattle  were  al-  erty  of  the  seryant,  not  of  the  master, 
leged  in  the  indictment  to  be  the  prop-  Reg.  v.  Rudick,  8  Car.  &  P.  287.  So, 
erty  of  a  person,  who,  it  appeared  in  where  the  person  named  as  owner  ap- 
eyidence,  was  merely  the  agistor,  and  pears  to  be  a  married  woman,  the  de- 
not  the  actual  owner,  the  judges  held  it  fendant  must  be  acquitted,  because  in 
to  be  sufficient.  Rex  v.  Woodward,  2  law  the  goods  are  the  property  of  the 
East  P.  C. 658.  So,  where  A  had  taken  husband;  1  Hale  P.  C.  518;  eyen 
a  house,  in  which  B,  his  relation,  carried  though  she  be  liying  apart  from  him, 

897 


§  T21  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XI. 

observed,  that  the  case  of  a  bailment,  where  the  ownership 
may  be  alleged  either  in  the  bailor  or  bailee,  is  only  one  illus- 

apon  an  income  arising  from  property  particularly  if  the  child  be  of  tender 

▼ested  in  trustees  for  her  separate  use ;  age ;  Rex  v.  Haynes,  12  Co.  US;  2  East 

because  the  goods  cannot  be  the  prop-  P.  C.  664 ;  but  it  is  safer,  perhaps,  to 

erty  of  the  trustees,  nor  can  they  be  allege  them  to  be  the  property  of  the 

the  property  of  the  wife,  for  in  law  she  child.     [In  The  State  v.  Koch,  4  Har- 

can  have  no  property.    Rex  v.  French,  ring.  Del.  570,  "  the  court  thought  the 

Russ.  &  Ry.  491 ;  see  Rex  v.  Wilford,  property  well  laid  in  the  daughter,  the 

Russ.  &  Ry.  517.     But  where  goods  articles  being  in  her  possession,  and 

were  stolen  from  a  feme  sole,  and  before  being  for  her  exclusive  use."]    See  Rex 

indictment  she  married,  it  was  holden,  v.  Forsgate,  1  Leach,  4th  ed.  468,  464, 

that  describing  her  as  the'  owner  of  the  note ;  Reg.  v.  Hughes,  Car.  &  M.  598." 

goods,  by  her  maiden  name,  was  suf-  Archb.  Crim.  PI.  &  Ev.  10th  Lond.  ed. 

ficient.     Rex  v.  Turner,  1  Leach,  4th  177, 178.    In  a  later  English  case,  it 

ed.  586.    A  married  woman  was  sent  appeared  that  the  article  stolen,  which 

by  her  husband  to  sell  sheep,  and  re-  was  a  pair  of  boots,  belonged  to  a  man 

ceive  the  money ;  she  did  so,  and  was  who  had  left  the  stall  from  which  they 

robbed  of  5^.,  part  of  the  price  of  the  were  stolen  in  the  temporary  care  of 

sheep ;  it  was  holden,  that  the  money  his  son,  a  lad  of  fourteen  years  of  age. 

was  properly  described  as  the  property  The  ownership  was  laid  in  the  lad,  and 

of  her  husband.   Rex  v,  Roberts,  7  Car.  this  was  held  to  be  wrong.     Reg.  v, 

&  P.  485.     Goods  let  with  a  ready-  Green,  Dears.  &  B.  118. 
furnished  lodging  must  be  described  as        2.  Let  us  now  look  at  some  points 

the  goods  of  the  lodger,  and  not  as  the  held  in  the  United  States :  If  a  husband 

goods  of  the  original  owner ;  for  the  has  been  absent  from  the  country  six 

owner  neither  has  nor  is  entitled  to  the  or  seven  years,  and  the  wife  has  carried 

possession  and  cannot  maintain  tres-  on  business  as  a  feme  sole,  still  it  is  not 

pass.     Rex  v.  Belstead,  Russ.  &  Ry.  sufficient,  in  an  indictment  for  the  lar- 

411 ;  Rex  v,  Brunswick,  1  Moody,  26.  ceny  of  goods  apparently  hers,  to  lay 

But  if  a  larceny  be  committed  by  the  the  property  in  her.    Commonwealth 

lodger,  then  the  goods  may  be  described  v.  CuUins,  1  Mass.  116.    If  a  constable 

as  the  property  of  the  owner  or  person  has  collected  money  for  a  creditor,  and 

letting  to  hire.   7  &  8  Geo.  4,  c.  29,  §  46 ;  then  it  is  stolen  from  the  constable,  the 

see  Rex  v.  Healey,  1  Moody,  1.    Goods  property  may  weU  enough  be  laid  in 

seized  under  a  writ  of  Ji.  fa.  may  be  him.    Hill  r.  The  State,  1  Head,  454. 

described  as  the  property  of  the  party  An  indictment  laid  a  watch  stolen  to  be 

against  whom  the  writ  issued;    for,  the  property  of  A.    It  was  proved  that 

though  they  are  in  custodid  legis,  the  B  was  the  general  owner,  but  that  he 

original   owner  continues  to  have  a  had  exchanged  it  with  A  for  a  few 

property  in  them  until  they  are  sold,  weeks,  and  tiiat  k  was  stolen  while  in 

Rex  t;.  Eastall,  2  Russ.  158.    So,  if  A  A's  possession.    It  was  thereupon  held, 

steal  the  goods  of  B,  and  C  steal  the  that  A  had  a  special  property  in  the 

same  goods  from  A,  the  goods  may  be  watch  sufficient  to  sustain  the  indict- 

described  as  the  goods  of  either ;  of  A  ment.    "  This  is  not,"  said  the  courts 
because  he  had  the  possession,  and  of    "  the  case  of  a  bare  charge,  where  the 

B  because  the  property  of  the  true  possession  still  remains  in  the  owner." 

owner  is  not  divested  by  the  tortious  Yates  v.  The  State,  10  Yerg.  549.    In 

taking.    Rex  v.  Wilkins,  1  Leach,  4th  an  indictment  for  horse-stealing,  the 

ed.  520,  628.    Clothes  or  other  neces-  property  may  be  laid  in  one  having  the 

saries  furnished  by  a  father  to  his  cliild  lawful  possession,  though  he  be  not  the 

may,  it  seems,  be  laid  to  be  the  prop-  rightful  owner.    Said  Johnson,  J. :  "I 

erty  either  of  the  feither  or  of  the  child,  take  it  as  a  very  dear  general  rule,  that 
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tratiou  of  the  doctrine ;  and  that,  in  other  cases,  also,  where 
there  is  a  general  and  special  property,  the  ownership  may  be 
laid  in  the  general  or  special  owner,  at  the  pleader's  election. 

§  722.  Trespass  —  (Points  and  ObservatdonSi  in  the  Note). — 

It  appears,  liowever,  that,  inasmuch  as  every  larceny  involves 
a  trespass,^  the  ownership  must  be  laid  in  some  person  who 
could  maintain  the  civil  action  of  trespass  for  the  recovery  of 
tbe  property ;  and  this,  perhaps,  is  the  true  test  in  all,  or  nearly 
all,  cases.^ 

he  who  has  the  lawf\il  poftsession  of  a  right  to  maintain  an  action  for  it  if 

chattel  is  to  all  intents  the  legal  owner,  taken  out  of  his  custody."    Common- 

except  as  to  the  rightful  owner.    Thus,  wealth  v.  Morse,  14  Mass.  217.    A  per- 

a  common  carrier,  or  other  bailee,  may  son  to  whom  a  slave  is  hired  may  be 

maintain    trespass  or  trorer,  for   tlie  alleged  in  the  indictment  to  be  the 

goods  in  his  possession,  against  all  the  owner.    The  State  v.  Wisdom,  8  Port, 

world  except  the  owner."    The  State  511.    A  person  who  hires  a  pistol  from 

p.  Addington,  1  Bailey,  810,  811.    If  a  the  State,  giving  bond  for  its  return  on 

horse  gets  loose  and  is  taken  by  a  third  demand,  has  such  a  special  property  in 

person  into  his  stable,  then  is  stolen  it  as  will  sustain  an  allegation  of  owner- 

from  this  stable,  the  indictment  may  ship  in  him,  in  an  indictment  for  a 

allege  the  property  to  be  either  in  the  larceny  of  the  pistol.     Jones  v.  The 

owner  or  in  the  third  person.    Owen  State,  18  Ala.   158.     If  property  is 

V.  The  State,  6  Humph.  880.    Where  mortgaged,  the  ownership  may  be  laid 

leather  has  been  delivered  to  a  person  in  the  mortgagor,  who  is  in  possession, 

to  be  manufactured  into  shoes,  which  or  in  his  assignee  who  is  in  possession, 

when  made  are  to  be  redelivered  to  the  even  after  condition  broken.    Robinson 

owner,  the  shoes,  while  in  the  posses-  v.  The  State,  1  Kelly,  568.    Bank-notes 

sion  of  the  manufacturer,  may  be  laid,  stolen  from  the  mail  may  be  laid  as  the 

in  an  indictment  for  stealing  them,  to  propertyof  the  person  for  waging  them, 

be  his  property.    The  State  v.  Ayer,  8  United  States  v.  Burroughs,  8  McLean, 

Fost.  N.  H.  801.    If  stolen  goods  are  405.    If  the  goods  stolen  belong  to  a 

stolen  from  a  thief,  the  goods  may  be  ward,  the  ownership  may  well  be  laid 

alleged  to  belong  either  to  the  true  in  the  guardian.    Thomasson  v.  The 

owner  or  to  the  first  thief.    Ward  v.  State,  22  Ga.  499. 
People,  8  Hill,  N.  Y.  895,  6  Hill,  N.  Y.        l  Crim.  Law,  U.  §  808  et  seq. 
144.    Where  a  person  received  from  a       ^  x  wish  to  be  understood  as  stating 

deputy  sheriff  personal  chattels,  which  the  doctrine  rather  as  it  stands  in  prind- 

had  been  attached,  giving  an  account-  pie,  than  in  the  collective  authorities ; 

able  receipt,  with  a  promise  to  redeliver  for,  when  we  look  into  the  authorities, 

the  same  on  demand,  it  was  held,  that  it  seems  to  be  difficult  to  find  an  exact 

this  person  had  no  such  special  prop-  rule,  though  for  practical  purposes  the 

erty  in  the  chattels  as  to  support  an  in-  matter  is  sufficiently  plain.    In  an  Eng- 

dictment  for  Urceny  from  him.    The  lish  case,  where  the  judges  held,  that, 

court  observed :  "  The  special  property  on  an  indictment  for  stealing  goods  out 

was  in  the  deputy  sheriff  who  made  the  of  the  boot  of  a  coach,  the  ownership 

attachment.    There  is  no  third  species  may  be  laid  in  the  driver,  we  have  the 

of  property.     Leonard,  therefore,  was  following  language :  "  Upon  the  trial  of 

the  mere  servant  of  the  deputy  sheriff,  this  indictment  in  April  session,  1800,  a 

to  keep  the  propeHy  attached  for  him ;  doubt  arose  whether  the  goods  stolen 

having  no  legal  interest  in  it,  and  no  could  legally  be  considered  the  property 
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§723.  Joint  —  Several — If  the  ownership  were  joint  in 
more  persons  than  one,  no  one  of  the  owners  could  maintain 
an  action  for  a  trespass  to  the  property,  without  joining  the 
others  as  plaintiffs ;  in  like  manner,  an  indictment  cannot  be 
maintained  for  a  larceny  of  the  property,  if  the  ownership  is 
laid  in  only  one  of  the  joint  owners ;  it  must  be  laid  in  all.^ 
On  the  other  hand,  if  a  man  steals  the  property  of  A,  the 
property  of  B,  and  the  property  of  C,  held  by  them  severally, 
he  cannot  be  convicted  of  stealing  tlie  property  of  A,  B,  and 
G,  which  means  their  joiut  property.^  If  two  persons  raise 
corn  on  the  land  of  a  third  person,  on  shares,  and  it  is  stolen 
before  it  is  divided,  the  indictment  should  lay  the  ownership  in 
the  three.^  If  three  persons  -are  alleged  to  be  joint  owners, 
and  the  proof  is  that  the  thing  belongs  to  two  of  them,  the 
variance  is  fatal.* 

§  724.  Statutoiy  Modificationa  of  Dootrinea.  —  There  are,  in 

some  localities,  statutes  modifying  the  doctrines  of  the  last 

of  Thomas  Dancer  Markham,  who  was  if  the  law  were  otherwise.  The  diffi- 
not  the  owner  of  the  goods,  but  merely  culties  and  mistakes  which  most  una- 
the  driyer  of  the  Boston  coach,  in  which  Yoidably  arise  in  hunting  after  ail  the 
thej  liad  been  deposited  for  the  purpose  persons  who  may  be  concerned  as  pro- 
of being  carried  to  Rojston;  and  a  prietors  of  a  stage-coach,  for  tlie  purpose 
very  great  majority  of  the  judges  are  of  prosecuting  an  indictment  of  this  n»- 
of  opinion  that  the  property  was  well  ture,  would  be  endless  and  insurmount- 
laid  to  be  in  the  driyer.  The  material  able.  The  law,  therefore,  on  an  indict- 
question  was,  whether  the  driyer  had  ment  against  the  driyer  of  a  stage-coach, 
the  possession  of  the  goods,  or  the  bare  on  the  prosecution  of  th^  proprietors, 
charge  of  them  only.  But,  in  these  considers  the  driyer  to  haye  the  bare  . 
cases,  the  driyer  must,  in  contemplation  charge  of  the  goods  belonging  to  the 
of  law,  be  considered  to  haye,  not  the  coach ;  but,  on  the  charge  of  any  other 
charge  only,  but  the  possession  also;  person  for  taking  them  tortiously  and 
and,  therefore,  this  case  is  not  open  to  feloniously  out  of  the  driyer's  custody, 
that  distinction.  For  although,  as  he  must  be  considered  as  the  possessor." 
against  his  employers  the  masters  of  Rex  v.  Deakin,  *2  Leach,  4th  ed.  862, 
the  coach,  he,  as  mere  driyer,  can  only  875,  876,  opinion  by  Hotham,  B.  This 
haye  the  bare  charge  of  the  property  case  stands  eyidently  at  the  extreme 
committed  to  him,  and  not  the  legal  yerge  to  which  the  law  will  go. 
possession  of  it,  which  remains  in  the  ^  The  State  v.  McCoy,  14  N.  H.  864 ; 
coach-masters,  yet,  as  against  all  the  The  State  v.  Owens,  10  Rich.  169; 
rest  of  the  world,  he  must  be  considered  Hogg  v.  The  State,  8  Blackf.  326; 
to  haye  such  a  tpeoo/ property  therein  as  Commonwealth  v.  Trinmner,  1  Mass. 
will  support  a  count  charging  them  as  476. 

his  goods ;  for  he  has,  in  fact,  the  pos-  ^  The   State  v.  Ryan,  4   McCord, 

session  of  and  control  oyer  them ;  they  16. 

are  intrusted  to  his  custody  and  dis-  '  The  State  v.  Frame,  4  Earring, 

posal  during  the  journey.     And  the  Del.  569. 

inconVeniences  would  be  great  indeed  ^  Farmer  v.  The  State,  41  Ala.  416. 
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section.  Thus,  in  England,  in  1816,  Stat.  56  Geo.  3,  c.  73, 
authorized  the  indictment,  in  cases  of  larcenies  from  mines, 
to  allege  the  ownership  to  be  in  one  of  the  owners  ^'  and 
others,"  his  partners ;  and  this  rule  was  afterward  extended 
by  statute  to  all  kinds  of  larceny.^  And  in  Massachusetts  it  is 
provided  by  statute,  that,  "  in  the  prosecution  of  offences  in 
relation  to  or  affecting  real  or  personal  estate,  it  shall  be  suffi- 
cient, and  shall  not  be  deemed  a  variance,  if  it  is  proved  on 
the  trial  that,  at  the  time  when  the  offence  was  committed, 
either  the  actual  or  the  constructive  possession,  or  the  general 
or  special  property,  in  the  whole  or  any  part  of  such  real  or 
personal  estate,  was  in  the  person  or  community  alleged  to  be 
the  owner  thereof.*'  And,  under  this  provision,  it  has  been 
held  to  be  admissible  to  lay  the  ownership  in  any  one  of  several 
tenants  in  common.^  It  is  the  same  also  in  Tennessee,^  and 
some  of  the  other  States.^ 

§  725.  Estate  of  Deoeaaed  Person  —  Administrator  —  (Points, 

in  the  Note.) — It  is  not  sufficient  to  allege  that  the  goods 
were  the  property  of  the  estate  of  a  person  deceased.^  Yet  the 
ownership  may  well  be  laid  in  the  administrator,  by  name ; 
and,  if  the  averment  is  simply  that  they  were  the  property  of 
A,  and  they  are  proved  to  belong  to  an  estate  of  which  A  is 
executor  or  administrator,  the  indictment  will  be  sustained.^ 

'  Stat  7  Geo.  4,  c.  64,  §  14.  in  sheep  stolen  was  well  alleged  to  be 

2  Commonwealth  o.  Arrance,  5  Al-  in  the  sunriyor  and  the  children ;  the 

len,  617.  former  swearing  that   he  considered 

s  The  State  o.  Connor,  6  Cold.  811.  himself  to  hold  one  moiety  for  the  bene- 

^  In  Indiana,  under  §  57  of  the  Crim-  fit  of  the  latter.    Kex  v.  Scott,  2  East 

inal  Practice  Act,  it  is  sufficient  if  one  P.  C.  665,  Russ.  &  Rj.  18.    D.  &  C. 

only  of  several  joint  owners  of  the  were  partners ;  C.  died  intestate,  leav- 

stolen  property  is  named  in  an  indict-  ing  a  widow  and  children ;  from  the 

ment,  but  where  the  property  is  aU  time  of  his  death  the  widow  acted  as 

leged  to  belong  to  two  persons,  proof  partner  with  D.,  and  attended  the  busi- 

that  the  entire  ownership  is  in  one  of  ness  of  the  shop ;  three  weeks  after 

them  wiU  not  support  the  indictment  C.'s  death  part  of  the  goods  were  stolen. 

Widner  v.  The  State,  25  Ind.  284.    An  They  were  described  in  the  indictment 

indictment  alleging  the  ownership  to  as  the  goods  of  D.  and  the  widow,  and 

be  in  a  firm,  giving  the  name  of  the  firm  it  was  held  that  the  description  was 

only,  is  sufficient.    People  v.  Ah  Sing,  right.    Rex  v.  Gaby,  Russ.  &  Ry.  178. 

19  Cal.  698.  In  an  indictment  for  stealing  property 

*  The  State  v.  Woodley,  25  Ga.  285,  wliich   had   belonged   to  a  deceased 

*  Cole  V.  Commonwealth,  6  Grat.  person,  who  appointed  executors  who 
696.  Where  two  had  jointly  stock  upon  would  not  prove  the  will,  it  was  held 
a  farm,  and  one  died,  leaving  several  that  the  property  must  be  laid  in  the 
children,  it  was  held  that  the  property  ordinaiy,  and  not  in  a  person  who, 
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« 

§  726.  "Wife  88  Alleged  Owner.  —  We  have  seen  something  of 
this  topic  in  a  preceding  note.^  The  ordinary  rnle  is  very  plain , 
that  the  property  of  the  wife  in  her  own  possession,  being  in 
law  the  husband's,^  is  to  be  alleged  as  his  in  an  indictment 
against  a  third  person  for  the  larceny  of  it  ^  But  there  are 
various  circumstances  in  which  the  wife  is,  in  equity,  the 
owner  of  personal  property ;  and,  in  reason,  it  should,  be 
sufficient  in  such  a  case  to  lay  the  ownership  in  her.  Such, 
however,  has  not  been  the  course  of  adjudication ;  conse- 
quently, where  the  common  law,  as  unaffected  by  modern 
.  statutes,  prevails,  it  is  always  ill  to  lay  the  ownership  in  a 
married  woman.*     If  the  wife's  separate  property  is  stolen 

after  the  cornroission  of  the  offence,  B  was  a  ftmt  covert  at  the  time,  the 
but  before  the  indictment,  had  taken  indictment  is  nought ;  for  they  are  the 
out  letters  of  administration. with  the  goods  of  her  husband."  1  Hale  P.  C. 
will  annexed ;  because  the  rights  of  an  518.  If  the  meaning  is,  as  it  would  seem 
administrator  commence  only  from  the  to  be,  that  such  an  indictment  is  ill  on 
date  of  the  letters,  as  distinguished  demurrer  or  motion  to  quash,  or  in  ar- 
£rom  those  of  an  executor,  which  com-  rest  of  judgment,  then,  if  this  authority 
mence,  not  from  the  granting  of  the  is  to  be  followed,  it  settles  the  question, 
probate,  but  from  the  death  of  the  tes-  In  Rex  v.  French,  Russ.  &  Ry.  491, 
tator.  Rex  v.  Smith,  7  Car.  &  P.  147.  there  was  burglary,  with  theft  actually 
See  Reg.  v.  Tippin,  Car.  &  M.  545.  In  a  committed  in  the  dwelling-house.  The 
Massachusetts  case,  the  court,  speaking  indictment  was  in  two  counts ;  the  first 
of  the  larceny  of  a  pair  of  boots  from  laid  the  ownership  of  the  house  and 
the  body  of  a  deceased  person,  said :  the  goods  in  a  man  who,  I  suppose, 
"  If  an  administrator  had  been  already  though  the  reporter  does  not  say,  was 
appointed  at  the  time  of  the  taking,  the  trustee  of  the  wife.  The  second 
the  property  had  vested  in  him ;  and,  alleged  the  ownership  of  each  to  be 
if  one  should  be  afterwards  appointed,  in  the  wife  by  name.  The  evidence 
it  would  be  deemed  to  have  vested  in  was,  that  the  wife  was  separated  fVx>m 
him,  by  relation,  from  the  death  of  the  her  husband,  who  had  never  been  in 
intestate ;  and  in  either  case  the  boots  the  house  ;  "  that  she  subsisted  on 
might  be  averred  to  be  the  property  of  property  which  was  hers  before  her 
the  administrator."  Wonson  v.  Say-  marriage,  and  which  before  the  mar- 
ward,  18  Pick.  402.  riage  was  conveyed  to  trustees  for  her 
1  Ante,  §  721,  note,  par.  1,  2.  own  separate  use  ;  that  she  resided  in 
3  1  Bishop  Mar.  Women,  §  64,  780.  the  house  mentioned  in  the  indictment, 
'  Commonwealth  v.  Cullins,  1  Mass.  which  was  no  part  of  the  settled  prop- 
116.  erty,  but  was  hired  by  herself,  and  that 
*  Ante,  §  721,  note,  par.  1.  I  do  not  she  paid  the  rent  for  it  out  of  her 
find  cases  in  which  this  question  ap-  separate  property."  Thereupon  "the 
pears  to  have  been  carefully  considered,  judges  were  clear  that  this  house  was 
Looking  back  to  the  note  just  referred  to  be  deemed  in  law  the  dwelling-house 
to,  and  consulting  the  authorities  there  of  the  husband.  It  was  the  dwelling- 
cited,  we  have,  as  laid  down  by  Lord  house  of  some  one ;  it  was  not  that 
Hale,  the  general  proposition,  that  "if  of  the  trustees,  for  they  had  nothing 
A  is  indicted  that  he  stole  the  goods  of  to  do  with  it ;  it  was  not  the  wife's, 
B,  and  it  appears  in  the  indictment  that  because   at   law   she  could   have  no 
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from  the  possession  of  the  husband,  the  ownership  may  be 
laid  in  him,  by  reason  of  his  having  a  special  property  therein.^ 
In  some  circumstances,  perhaps  in  all,  the  ownership,  even  of 
the  wife's  wearing  apparel,  and,  a  foriioHy  of  her  other  para- 
phernalia, is  to  be  laid,  not  in  her,  but  in  her  husband,  —  a 
doctrine  which  the  author  has  more  minutely  considered  else- 
where.^ In  many  of  our  States  there  are  statutes,  of  a  recent 
date,  conferring  on  married  women  the  capacity  to  own,  at  law, 
real  and  personal  property  separate  from  their  husbands ;  and 
it  cannot  be  doubted,  that,  where  these  statutes  prevail,  there 
may  be  in  larceny  an  ownership  well  alleged  to  be  in  the  wife. 

§  727.    Where  the  Original  Larceny  was  in  a  CourUy  or  State 
other  than  thai  in  which  the  Indictment  i9  found:  — 

General  Doctrine  —  Allegation  in  either  of  Two  Forma,  -r-  In 

property ;  it  oould,  then,  only  be  the  defendant ;  for,  said  Moncure,  P.  "  the 
husband's."  The  case  of  Rex  v.  Wil-  person  named  in  the  indictment  as 
ford,  Russ.  &  Ry.  617,  was  much  like  owner  must  still,  under  the  statute,  as 
this,  only  the  ownership  was  laid  in  under  the  common  law,  be  a  person 
the  husband,  and  the  conviction  was  competent  in  law  to  be  such  owner." 
sustained.  There  is  a  recent  Virginia  Hughes  v.  Commonwealth,  17  Grat  666, 
case  of  larceny,  in  which  it  is  laid  666,  667.  I  do  not  know  that  it  would 
down  that,  if  the  ownership  of.  the  be  just  to  find  special  fault  with  these 
stolen  property  is  alleged  to  be  in  a  cases ;  because  it  is  the  fashion  of  the 
married  woman,  the  prisoner  must  be  courts  of  law,  in  civil  causes  as  well  as 
acquitted ;  no  other  result  appearing  to  criminal,  to  ignore  courts  of  equity  and 
be  contemplated  by  the  court  as  pos-  their  doctrines.  Yet  when  a  court  of 
sible.  "  Husband  and  wife,"  said  Mon-  law  is  enjoined  by  an  equity  tribunal 
cure,  P.  "  are  in  law  one  person.  Her  it  does  not  ignore  it ;  and,  in  reason,  as 
legal  entity  is  merged  in  his ;  and,  in  the  equity  courts  are  judicial  tribunals, 
all  legal  proceedings,  criminal  or  civil,  known  as  well  to  the  laws  as  the  com- 
be is  regarded  as  the  owner  of  property  mon-law  courts,  it  is,  in  the  latter,  a 
in  her  possession  (if  it  belong  not  to  a  breach  alike  of  common  principle  and 
third  person),  even  though  it  be  her  common  justice  to  refuse  to  recognize 
wearing  apparel."  In  this  State  there  the  course  of  decision  in  them.  In 
is  the  following  statutory  provision :  Louisiana,  where  tlie  common-law  rules 
"  In  a  prosecution  for  an  offence,  com-  do  not  govern  the  property  reUtiona 
mitted  upon  or  relating  to  or  affecting  of  husband  and  wife,  the  goods  may 
real  estate,  or  for  stealing,  embezzling,  be  alleged  to  belong  to  the  wife,  to  the 
destroying,  injuring,  or  fraudulently  community,  or  to  the  husband,  accord- 
receiving  or  concealing  any  personal  ing  to  the  facts  of  the  case.  If,  for  ex- 
estate,  it  shall  be  sufficient  to  prove  ample,  they  belong  to  the  community, 
that,  when  the  offence  was  committed,  the  indictment  should  so  lay  the  owner- 
the  actual  or  constructive  possession,  ship.  The  State  v.  Oaffery,  12  La.  An. 
or  a  general  or  special  property  in  the  266. 

whole  or  any  part  of  such  estate,  was        ^  Davis  v.  The  State,  17  Ala.  416. 
in  the  person  or  community  alleged  in        *  1  Bishop  Mar.  Women,  §  220,  note, 

the  indictment  or  other  accusation  to  and  see  the  discussions  tliroughout  the 

be  the  owner  thereof."    But  this  was  chapter  in  which  this  note  occurs, 
held  not  to  help  the  case  against  the 
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the  work  on  the  Criminal  Law^  and  in  the  first  volume  of  this 
work,  we  saw  under  what  circumstances  a  man  is  indictable 
for  larceny  in  a  county  or  State  into  which  he  brings  goods 
stolen  by  him  in  another  county  or  State.^  We  have  seen, 
also,  that  within  limits  not  clearly  defined  a  pleader  may 
set  out,  in  the  indictment,  the  matter  of  a  criminal  charge 
according  to  its  legal  import  or  according  to  the  actual  facts, 
at  his  election.^  Now,  if  goods  have  been  stolen  in  county  A, 
and  brought  into  county  B,  and  the  indictment  is  to  be  in 
county  B,  there  is  reason  to  suppose  he  may,  if  he  chooses, 
make  the  allegations  special ;  setting  out,  first,  the  larceny  in 
A  ;  and,  secondly,  the  bringing  of  the  stolen  goods  into  B. 
And  it  is  believed  that  this  is  sometimes  done  in  practice. 
But  it  is  equally  well  in  law,  and  more  convenient  in  practice, 
to  allege  the  larceny  in  B  in  the  usual  form,  without  any 
reference  whatever  to  things  done  in  A.^  This  is  the  general 
principle  ;  but  there  may  be  circumstances  in  which,  owing  to 
the  language  of  some  statute  of  the  State,  or  to  peculiar  rul- 
ings of  the  court,  the  pleader  may  deem  himself  restricted  to 
the  one  form  or  the  other. 

§  728.  Continaed  —  Some  Propoaitlona.  —  Perhaps  there  is  no 

particular  discussion  of  such  a  matter  necessary  here.^  Yet 
a  few  words  will  be  helpful.  In  Alabama  there  is  a  statute  as 
follows  :  "  Any  person  who  feloniously  steals  the  property  of 
another  in  any  other  State  or  country,  and  brings  the  same,  or 
any  portion  thereof,  into  this  State,  must,  on  conviction,  be 
punished  in  the  same  manner,  and  to  the  same  extent,  as  if  the 
property  thus  brought  into  [it]  had  been  stolen  in  this  State." 

1  Crim.  Law,  I.  §  106-110,  892;  Vol.  daga,  and  to  show  the  quality  of  the 
I.  §  69 ;  Commonwealth  v.  Dewitt,  10  act.  The  prisoser  might,  mider  the 
Mass.  164.  statute,  have  been  indicted  in  Onon- 

2  Vol.  I.  §  882-884.  daga   for  the  burgUiy  committed  hi 
s  Haskins  v.  People,  16  N.  Y.  844.    Cayuga.    In  such  a  case,  I  think  the 

In  this  case,  Denio,  C.  J.  said:   "It  indictment  must  haye  been  sp^al." 

was  unnecessary,  and  I  think  it  would  p.  849.    See,  also,  Grayes  v.  TheState, 

haye  been  erroneous,  to  haye  set  out  in  12  Wis.  691. 

the  indictment  the  offence  in  Cayuga       ^  Norris  v.  The  State,  88  Missis.  878; 

county.     The   courts    of    Onondaga  Williams  v.  The  State,  16  Ala.  269; 

county   had    no  jurisdiction  of  that  Watson  v.  The  State,  86  Missis.  598 ; 

transaction,  as  a  distinct  ofience.     It  Murray  v.  The  State,  18  Ala.  727 ;  Ham 

was  simply  a  matter  of  eyidence,  to  v.  The  State,  17  Ala.  188 ;  Moiisaey  v. 

characterize  what  was  done  in  Onon-  People,  11  Mich.  827. 
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And  it  has  been  held,  that  the  indictment  must  set  out'the 
original  larceny  in  the  other  State  or  foreign  country,  and  be 
drawn  otherwise  upon  the  statute.  A  simple  indictment  as 
for  a  common-law  larceny  within  the  State  is  not  sufficient ;  ^ 
and  where,  in  such  a  case, "  the  only  evidence  as  to  the  larceny 
was,  that  the  mule  had  been  stolen  in  the  State  of  Tennessee, 
and  was  found  in  the  possession  of  the  prisoner  in  the  county 
of  Madison,  shortly  after  the  offence  had  been  committed," 
the  conviction  was  reversed.*  Now,  as  an  element  by  which 
this  conclusion  was  reached,  it  was  deemed  that  the  offence  did 
not  exist  at  common  law,  but  was  entirely  statutory.  On  this 
premise,  the  conclusion  is  inevitable.  But,  if  we  accept  the 
doctrine,^  that,  when  one  commits  a  trespass  on  another's 
goods  with  the  intent  to  deprive  the  owner  of  them,  and  make 
them  the  trespasser's,  he  commits  thereby  a  larceny  of  the 
goods,  equally  when  he  has  also  done  the  same  thing  to  them 
elsewhere  as  when  he  has  not,  then,  without  reference  to  any 
statute,  a  pleader  may  allege  a  common-law  larceny  in  this 
State,  and,  on  the  jury's  finding  the  fact,  the  prisoner  must  be 
convicted,  notwithstanding  it  should  appear  that  he  had  also 
stolen  the  same  goods  in  another  State  or  country. 

§  729.  How  describe  the  Thing.  —  The  thing  stolen  must  be 
described  as  it  is  in  the  county  in  which  the  indictment  is 
brought ;  as,  for  example,  if  an  animal  was  alive  in  the  first 
locality  wlien  stolen,  but  was  killed  before  being  taken  into 
the  second,  it  cannot  be  described  in  the  second  as  a  live 
animal.^ 

§  730.  The  Word  "  SUal "  :  — 

Whether  neoesBazy.  —  Some  of  our  courts  have  held  that  this 
word  is  not  essential  in  the  indictment,  where  other  words 
fully  conveying  the  idea  are  employed.*  Still  the  pleader  is 
advised  never  intentionally  to  omit  this  word. 

§  731.  The  Indictment  on  8tatute% :  — 

How  oonolude  —  Statutoiy  Name  of   Thing.  —  Whenever  a 

1  Altej  V.  The  Sute,  89  Ala.  664 ;  497.     And  see  Rex  v.  McAleece,  1 

8.  p.  The  State  v.  Morales,  21  Texas,  Crawf.  &  Dix  C.  C.  154. 
298.  ft  Damewood  v.  '[fhe   State,  1  How. 

>  See  Vanl  v.  The  State,  40  Ala.  44.  Missis.  262 ;  Engleman  v.  The  State, 

s  Crim.  Law,  I.  §  106-110.  2   Ind.  91.     And   see  WilU  v.  The 

*  Ck>mmonwealth  v,  Beaman,  8  Onj,  State,  4  Blackf.  467. 
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stattite  makes  it  larceny  to  steal  a  thing  of '  which  larceny 
could  not  be  committed  at  the  common  law,  the  indictment 
should  conclude  as  against  the  form  of  the  statute.^  The 
indictment,  moreover,  in  designating  the  thing  stolen,  should 
use  the  statutory  term.^  Still  an  indictment  has  been  held  not 
to  be  absolutely  bad,  where  it  had  the  term  ^'  bank-bills," 
instead  of  the  statutory  "  bank-notes."  ^ 

§  732.  Hew  set  out  Written  Inatniment  —  "  PromlBSOiy  Note  " 

—  "Bank-note."  —  We  have  seen  how  written  instruments  must 
be  set  out  in  indictments  for  forgery.*  The  rules  there  laid 
down  do  not  apply  to  indictments  for 'larceny.  If,  for  exam- 
ple, a  statute  makes  indictable  the  larceny  of  ^'  any  promis- 
sory note,"  using  no  words  descriptive  of  the  note,  it  is 
sufficient  for  the  indictment  to  charge  the  stealing  of  '^  one 
promissory  note  for  the  payment  of  one  guinea,  of  the  value," 
&c.^  So,  if  a  statute  makes  it  an  indictable  larceny  to 
steal  any  "  bank-note,"  not  particularizing  the  kind  of  bank- 
note, the  indictment  need  only  use  the  words  ^'  bank-notes," 
and  add  their  number,  denomination,  and  value.®  Thus, 
also,  according  to  a  Tennessee  case,  '^  One  bank-bill  on  the 
bank  of  A.  B.,  of  the  denomination  of  ten  dollars,  and  of  the 
value  of  ten  dollars  ;  one  ten-dollar  bank-note  of  the  value  of 
ten  dollars,  &c.,  the  property  of  A.  B.,"  sufficiently  describes 
the  notes,  especially  after  verdict.' 

^  Warner  v.  Commonwealth,  1  Barr,  "  Tlie  indictment  should  either  arer,  in 

154 ;  Kex  v,  Pearson,  6  Car.  &  P.  121 ;  the  words  of  the  act  of  Assembly,  that 

People  V.  Cook,  2  Parker  C.  C.  12.    See  the  notes  stolen  were  promissory  notes 

The  State  v.  Ripley,  2  Brer.  800.  for  the  payment  of  money,  or  give  such 

*  Rex  V.  Chard,  Russ.  &  Ry.  488  ;  a  description  as  proves  tliem  incontesta- 

Commonwealth  17.  McDowell,  1  Browne,  bly  to  have  been  promissory  notes  for 

869 ;  Damewood  v.  The  State,  1  How.  the  payment  of  money,  without  conjeo- 

Missis.  262.  ture,  or  reference  to  fiicts  not  stated  in 

'  Eastman  v.  Commonwealth,  4  Gray,  the   indictment."     Commonwealth  v. 

416 ;  Low  V.  People,  2  Parker  C.  C.  87.  Boyer,  1  Binn.  201, 205.    And  see  The 

A  statute  in  Pennsylvania  provided,  State  v.  Bond,  8  Iowa,  540. 

that  the  "  robbery  or  larceny  of  prom-  *  Ante,  §  403-408. 

issory  notes  for  the  payment  of  money  &  Rex  v.  Mllnes,  2  East  P.  C.  602. 

shall  be  punished  in  the  same  manner  ^  The  State  v.  Williams,  19  Ala.  15 ; 

as  robbery  or  larceny  of  any  goods  and  Commonwealth  v.  Richards,  1   Mass. 

chattels."  And  an  indictment  charging  837. 

the  stealing  of  "  two  ten-dollar  notes  of  ?  Baldwin  v.  The   State,  1    Sneed, 

the  president,  directors,  and  company  411.     Where,  in  New  Hampshire,  an 

of  the  Bank  of  the.  United  States,"  was  indictment  alleged  that  the  defendant, 

held  to  be  ill.   Said  Tilghman,  C.  J. :  on,  &c.,  at,  &c.,  "  did  feloniousLy  steal, 
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§  738.  Continued  —  Not  analogous  to  Forgeiy.  —  Such  appears 

to  be  the  doctrine  which  the  authorities  sustain ,  and  it  rests 
well  in  principle.  There  is  no  analogy  between  the  offences 
of  forgery  and  of  larceny  as  to  the  description  required  of  the 
instrument  forged  or  stolen  ;  and  there  seems  to  be  no  reason 
why,  if  the  statutory  term  is  employed  in  the  indictment  for 
larceny  to  designate  the  instrument,  tliere  should  be,  beyond 
this,  any  more  minute  description  of  it  than  the  common  law 
requires  where  the  larceny  is  of  an  ordinary  chattel.^ 

§  734.  Continued.  —  Deaoriptive  Words  in  Statute  —  Scienter 

—  Incorporation  of  Bank,  &o.  —  But  if  the  Statute  has  descrip- 
tive words,  beyond  tlie  mere  name  of  the  instrument,  those 
words  must  be  answered  by  a  corresponding  averment  in  the 
indictment.  Thus,  to  go  even  beyond  the  mere  describing  of 
the  instrument,  the  terms  of  an  Ohio  statute  were,  '^  steal, 
&c.,  any  bank-bills,  &c.,  of  fifty  dollars  or  upwards,  knowing 
them  to  be  such,^^  &c. ;  and  it  was  held  that  the  indictment 
must  allege  a  %ciei/Uer^  corresponding  with  the  words  here 
printed  in  italics.^  In  like  manner,  as,  under  the  Pennsyl- 
vania act  of  Jan.  30, 1810,  the  notes  of  unincorporated  banks 
were  not  subjects  of  larceny,  the  indictment  should  state 
the  fact  of  the  incorporation.^  So,  where  a  statute  against 
slave-stealing  made  it  indictable  ''  to  steal  slaves  out  of,  or 
from,  the  possession  of  the  master  or  overseer,"  the  courts 
held  it  to  be  necessary  for  the  indictment  to  allege  that  they 
were  so  stolen.^ 

§  735.  How  Full,  &a,  continued.  —There  are  ca«cs  in  which 
the  description  of  bank-bills  and  promissory  notes  has  been 
required  to  be  much  more  full  than  the  foregoing  propositions 

take,  and  carry  away  fifty-foar  bank-  G.  407 ;  Eells  o.  People,  4  Scam.  498 ; 

bills  [particuUriy  describingr  them],  the  Crawford  v.  The    State,  2  Ind.  182; 

moneys,   goods,  and  chattels  of  one  People  v.  Jackson,  8  Barb.  687 ;  The 

C  ,  then  and  there  being  found,  then  State  v.  Smart,  4  Rich.  866 ;  Common- 

and  there   feloniously  did  steal,  take,  wealth  v.  Stebbins,  8  Gray,  492. 
and  carry  away,"  and  the  respondent       "^  Gatewood  v.  The   State,  4  Ohio, 

pleaded  guilty,  a  motion  in  arrest  of  886 ;  Rich  r.  The  State,  8  Ohio,  111. 
judgment  was  overruled.    The  State  v.        '  Spangler  &.  Commonwealth,  8  Binn. 

Cotton,  4  Post.  N.  H.  143.    But  this  688. 

was  a  case  involving  other  points  than        <  The  State  v.  Brown,  4  Port.  410. 

those  in  the  text.    See,  also,  The  State  But  see  Angel  v.  Commonwealth,  2  Va. 

V.  Hinckley,  4  Minn.  846.  Cas.  228. 
1  See  The  Sute  v,  Cassel,  2  Har.  & 
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would  seem  to  indicate,  without,  in  some  of  them,  a  sufficient 
reason  appearing  in  the  reports.^  An  indictment  for  stealing 
^^  sundry  bank-bills,  amounting  together "  to  a  sum  named, 
and  of  that  value,  has  been  well  adjudged  ill.'  In  another 
case,  the  allegation  was,  that  the  defendant  ^^  stole,  took,  and 
carried  away,  sundry  promissory  notes  for  the  payment  of 
money,  to  the  value  of  $80,  the  chattels  of  A,"  and  this  was 
held  to  be  too  vague.  Duncan,  J.  said  :  ^'  The  notes  should 
have  been  more  particularly  described  "  ;  and  he  even  added, 
what  is  certainly  not  necessary  in  most  localities  and  circum- 
stances, '^  it  should  have  been  set  forth  that  the  money  was 
unpaid  on  them."  ^  On  the  other  hand,  the  following  descrip- 
tions have  been  adjudged  sufficient :  "  One  twenty-dollar  bank- 
note on  the  State  Bank  of  North  Carolina,  of  tlie  value  of 
twenty  dollars  "  ;  *  "  ten  five-dollar  bank-bills  of  the  value  of 
five  dollars  each."  ^  It  is  perceived  that  the  last  is  very  short ; 
and  it  would  be  difficult  to  assign  any  good  reason  for  holding 
it  inadequate,  except  where  more  was  necessary  to  fill  the 
words  of  the  statute. 

§  736.   Value  —  Ownership  —  Bank-bma  —  "Goods  and  Chat- 
tels."—  In  these  cases,  as  in  all  others,  the  value  ^  and  owner- 

1  The  reader  maj  consult  People  v.  robbery  any  other  goods  of  like  valae 
Holbrook,  18  Johns.  90 ;  Rex  v.  CraTen,  with  the  money  due  on  such  bill,  bond, 
Kuss.  &  Ry.  14,  2  East  P.  C.  601 ;  warrant,  or  note,  or  secured  thereby, 
Coramonwealtli  v,  Moseley,  2  Va.  Cas.  and  remaining  unsatisfied,  and  such 
154 ;  Pomeroy  v.  Commonwealth,  2  Va-  oifender  shall  have  such  punishment  as 
Cas.  842 ;  The  State  v.  Emery,  Bray-  he  or  she  should  or  might  have  done 
ton,  181 ;  People  v.  Jackson,  8  Barb,  if  he  or  she  had  stolen  other  goods  of 
687 ;  Salisbury  v.  The  State,  6  Conn,  the  like  value  with  the  moneys  due  on 
101.  such  bond,  warrant,  bill,  pr  note  re- 

2  Hamblett  v.  The  State,  18  N.  H.  spectively  secured  thereby,  and  reroain- 
884.  ing  unsatisfied,"  &c. ;  and  it  was  held, 

>  Stewart  v.  Commonwealth,  4  S.  &  that  the  indictment  must  state  a  sum 

B.  194, 196.    I  have  not  examined  the  certain  due  on  the  notes  and  unsatisfied 

statute,  but  I  presume  there  is  in  it  at  the  time  the  theft  was  committed, 

something  upon  which  this  latter  clause  Therefore  the  following  was  ac^udged 

of  the  learned  judge's  observation  was  insufficient :    "  One  promissory  note, 

founded.    In  South  Carolina  there  was  called  a  banknote,  for  the  payment  of 

a  statute  in  which  were  the  words :  five  dollars,  and  of  the  value  of  five 

"  steal,  &c.,  any,  &c.,  being  tlie  prop-  dollars,"  &c.    The  State  v,  Thomas, 

erty  of  any  other  person,  &c.,  it  shall  2  McCord,  527. 
be  deemed  and  construed  felony  of  the        *  The  State  v.  Rout,  8  Hawks,  618. 
same  nature  and  degree,  and  with  or        >  Ryland  v.  The  State,  4  Sneed,  857. 

without  the  benefit  of  clergy,  in  the  And  see  People  v.  Kent,  1  Doug.  Mich, 

same  manner  as  it  would  have  been  42. 
if  the  offender  had  stolen  or  taken  by        6  Wilson  v.  The  State,  1  Port.  118. 
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ship^  must  be  added  to  the  other  description  of  the  thing 
stolen.  As  to  the  value,  it  is  not  enough  merely  to  state  that 
the  notes  were  of  such  and  such  denominations ;  it  must  be 
added,  of  the  value  of  so  much.^  Yet  their  denomination  is  a 
very  proper  measure  of  their  value,  and  the  latter  is  ordinarily 
alleged  in  the  same  sum  as  the  former.^  Bank-bills  and  prom- 
issory notes  are  not  technically  known  as  '^  goods  and  chattels  " ;  ^ 
therefore  the  pleader,  in  describing  their  ownership,  should 
not  say  ^^  of  the  goods  and  chattels,"  &c.  But,  if  he  does,  these 
words  will  be  rejected  as  surplusage,  and  the  indictment  be 
held  good.^ 

§  737.  "  Fehniously  " ;  — 

When  tfaiB  Word  neoessary — When  not —  We  have  already 

seen,  that,  subject  to  exceptions  in  some  of  the  States,  if  a 
statute  creates  a  felony,  the  indictment  drawn  upon  it  must 
charge  the  act  to  have  been  done  ^^  feloniously,"  though  this 
word  is  not  in  the  enactment.^  This  doctrine  has  its  full  force 
in  these  statutory  larceniesJ  On  the  other  hand,  in  some  of 
the  States,  petit  larceny  is,  by  statute,  only  a  misdemeanor ; 
yet  it  was  held  in  Missouri  that  the  use  of  the  word  ^'  feloni- 
ously "  does  not  in  such  a  case  vitiate  the  indictment.^ 
§  738.  Proof  and  Allegation  to  harmonize :  — 
Avoid  Variance,  &c. —  The  allegation  must  be  so  framed  as 
to  avoid  a  variance  when  the  proofs  come  to  be  adduced  at  the 
trial.  Thus,  when  an  indictment  for  stealing  treasury  notes 
described  them  as.  bearing  one  per  cent,  interest,  instead  of 
one  M.  per  centum,  McLean,  J.  delivering  the  opinion  of  the 
court,  observed :  ^'  We  think,  under  the  circumstances  of  the 

1  The  State  v.  Cadle,  19  Ark.  618 ;  bankers    themselres.     Beg.  v.  West, 

Martin  v.  The  State,  16  Texas,  240.  Dears.  &  B.  109,  7  Cox  C.  C.  188,  40 

S  Wilson  V.  The  SUte,  supra.  Eng.  L.  &  Eq.  664. 

'  The  State  v.  Cassel,  2  Har.  &  G.  «  Vol.  I.  §  685  et  seq. 

407.  ^  Barker  v.  Common irealth,  2  Va. 

*  Crim.  Law,  I.  §  867.  Cas.  122. 

A  Eastman  v.  Commonwealth,  4 Gray,  ^  The  State  v.  Joiner,  19  Misso.  224. 

416 ;  Turner  v.  The  SUte,  1  Ohio  State,  An  information  for  petit  larceny  before 

422.    But  see  People  v,  Kent,  1  Doug,  a  justice  of  the  peace  need  not  charge 

Mich.  42.    Bank-notes  are  properly  de-  that  the  larceny  was  feloniously  com- 

scribed  in  an  indictment  for  larceny  as  mitted.    The  Sute  v.  Sipult,  17  Iowa, 

"  money/'  although  at  the  time  they  576.    See  also  The  State  y.  Hogard,  12 

were  stolen  they  were  not  in  circula-  Minn.  298.    See  Vol.  I.  f  687. 
tion,  but  were  in  the  hands  of  the 
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case,  that  parol  proof  may  be  received  to  show  the  meaning  and 
effect  of  the  letter  M,  as  inserted  in  die  body  of  the  note ;  and, 
if  such  evidence  shall  establish  a  substantial  variance  between 
the  note  described  in  the  indictment  and  the  one  offered  in 
evidence,  it  must  be  fatal  to  the  prosecution."  ^  And,  where, 
in  an  indictment  for  the  larceny  of  bank-bills,  the  bills  are 
described  as  on  certain  banks,  the  proof  in  that  particular  must 
correspond  with  the  allegation.^ 

U.  The  Evidence. 

§739.  Presumptions:  — 

Fresumptioxia  aa  Evidence  —  Poesession  of  the  Stolen  OoodB  — 
Corpus  delicti  —  The  general  doctrine  relating  to  presumptions 
as  evidence  in  criminal  cases  was  discussed  in  the  first  volume.^ 
The  present  sub-title  presents  to  us  some  nice  questions  of 
evidence,  respecting  presumptions  and  their  effect,  in  cases  of 
larceny.  If,  for  example,  one  finds  himself  out  of  possession 
of  an  article  of  property,  and  then  he  finds  the  property  in  the 
possession  of  another  person,  it  is  perhaps  a  question  whether 
any  thing  is  to  be  presumed  against  this  other  person.  Yet, 
pretty  plainly,  if  the  case  stands  thus,  and  only  thus,  there  is 
no  evidence  even  of  a  corpus  delicti;^  and,  unless  it  appears 
in  some  way  that  the  loss  of  the  property  came  by  means  of  a 
larceny,  no  presumption  can  be  raised  upon  mere  possession 
implicating  a  third  person  as  a  thief.^ 

§  740.  Possession  of  Stolen  Gk>ods,  oontinned  —  Tme  Doctrine 

stated. —  But  suppose  it  is  proved,  to  the  satisfaction  of  the 
jury,  that,  at  a  time  pointed  out  by.  the  evidence,  the  property 
described  in  the  indictment  was,  by  some  one,  stolen,  —  then 
the  question  becomes  important,  by  what  possession  of  the 
property,  and  under  what  circumstances,  a  presumption  shall 
be  raised  against  a  third  person  as  being  the  thief.  On  this 
question,  all  sorts  of  utterances  are  to  be  found  in  the  books. 

1  United  States    v.  Hardjman,   18  «  Vol.  I.  §  1070  and  note,  1071. 
Pet.  176,  179.    And  see  United  States  ^  People  v.  Caniff,  2  Parker  C.  C. 
v.  BnrroughB,  8  McLean,  405.  586 ;  Hunt  v.  Commonwealth,  18  Grat. 

2  Pomeroy  v.  Commonwealth,  2  Va.  757;  Rex  v.  Yend,  6  Car.  &  P.  176. 
Cas.  842.  See,  also,  Commonwealth  t;.  See  Long  v.  The  State,  1  Swan,  Tenn. 
WilUams,  1  Va.  Cas.  14.  287 ;  post,  §  742. 

>  Vol.  I.  §  1059  et  seq. 
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But  if  we  look  at  the  question  as  one  of  principle  we  shall  see, 
that,  in  the  nature  of  the  case,  evidences  of  possession,  of 
declarations  accompanying  the  possession,  and  the  evidence 
of  third  persons  as  shedding  light  respecting  the  truthfulness 
or  falsity  of  such  declarations,  with  dates,  and  all  other  attend- 
ant facts,  should  be  submitted  to  the  consideration  of  the  jury, 
and  they  should  decide,  as  a  question  of  fact,  not  of  law,  whether 
the  defendant  is  the  guilty  person  or  not. 

§  741.  Continned — Judicial  Diota — Mere  PoBsession — (Some 
OiBonosions,  and  Casea  atated,  in  the  Note).  —  When  the  propo- 
sition of  the  last  section  comes  to  be  accepted  by  the  tribunals, 
there  will  be  little  need  for  the  practitioner  to  study  the  judicial 
utterances  with  which  this  section  and  some  of  the  following 
ones  are  burdened.  By  some  judges  it  seems  to  have  been  laid 
down,  in  very  broad  terms,  that  the  possession  of  stolen  goods 
is  evidence  which  is  prima  facie  suflicient,  of  a  larceny  of  them 
by  the  possessor,  who,  if  he  would  rebut  the  presumption,  must 
do  it  by  proof  adduced  on  his  part.^  So  it  appears ;  but  this 
naked  and  unqualified  proposition  is  carrying  the  presumption 
further  than  most  courts  carry  it,  and  perhaps  no  judge,  at  the 
present  day,  would  lay  down  the  doctrine  quite  so  broadly,  and 
so  completely  without  qualification.^ 

1  The  State  v.  Weston,  9  Conn.  627 ;  upon  to  explain  how  the  property  came 

The  State  v.  Brewster,  7  Vt.  118, 122.  into  his  possession."     This  was  held 

'  I  propose  in  this  note,  first  appear-  hy  the  Court  of  Appeals  to  be  correct, 

ing  in  the  second  edition,  to  bring  to-  and  the  learned  judge,  Peckham,  said : 

gether  a  few  of  the  late  utterances  of  "  We  think  it  well-settled  law,  that  the 

the  courts,  wherein  I  shall  in  a  measure  exclusive  possession  of  the  whole,  or 

anticipate  some  of  the  propositions  to  some  part,  of  the  stolen  property  by 

be  stated  in  succeeding  sections.    In  a  the  prisoner,  recently  after  the  theft, 

late  New  York  case  of  shop  breaking,  is  sufficient  when   standing   alone  to 

accompanied  by  a  larceny  from  the  cast  upon  him  the  burden  of  explain- 

premises    broken,    the    prisoner    was  ing  how  he  came  by  it,  or  of  giving 

found  in  possession  of   some  of  the  some  explanation ;  and,  if  he  fail  to  do 

stolen  goods    a    month  or  two  after  so,  to  warrant  the  jury  in  convicting 

the  ctyrput  delicti  was  shown  to  have  him  of  the  larceny."  Now,  here  is  the 

taken  place.  There  was  also  very  strong  qualification  that  the  possession  should 

collateral  evidence  against  him.  There-  be  **  recent,"  also  the  ambiguity  as  to 

upon,  says  the  report,  the  court,  having  what  is  meant  by  "  explaining."    Is  the 

been  requested  to  give  to  the  jury  a  di-  explanation  to  be  by  evidence  to  the 

lection  which  it  refused,  "  charged,  that  jury,  or  is  it  to  be  only  by  the  prisoner's 

the  possession  of  stolen  property  im-  statement  on  being  charged  with  the 

mediately  after  the  commission  of  the  theft?     It  appears  from  some  subse- 

oflfence  is  prima  facie  evidence  of  guilt,  quent  remarks  that  the  former  is  what 

In  other  words,  the  accused  is  called  the  learned  judge  means;  but,  from 
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§  742.  PoBsession  aa  being  recent  —  One  qualification  of  tlie 

doctrine  is,  that  a  possession,  to  have  an  effect  like  this,  most 

others,  it  appears  that  it  is  the  latter,  to  be  true,  which  be  has  not  done." 
I  cannot  satisfy  myself  which  is  meant ;  p.  929,  980.  The  reader  will  form  liis 
80  I  turn  the  case  over  to  the  reader,  own  judgment  as  to  the  meaning  in- 
Knickerbocker  v.  People,  43  N.  T.  177.  tended  to  be  conveyed  by  this  language. 
It  is  evident,  that,  upon  principle,  there  For  myself,  when  I  look  at  it  in  connec- 
is  a  great  difference  between  a  recent  tion  with  what  else  was  said  to  the  jury, 
and  a  stale  possession.  But  the  difier-  I  understand  it,  not  as  laying  down  a 
ence  here  is  not  so  great  as  between  technical  rule  of  law,  but  as  a  practical 
the  two  sorts  of  explanation  thus  re-  suggestion  made  to  practical  men,  who 
ferred  to.  See  post,  §  746.  Now,  in  are  to  consult  their  common  sense,  and 
this  New  York  case,  the  learned  judge  decide  the  question  of  guilt  or  inno- 
refers  with  approbation  to  the  English  cence  on  their  own  responsibility.  As 
Nisi  Prius  case  of  Reg.  v,  Exall,  4  Fost.  such,  the  suggestion  is  sound.  As  a 
&  F.  922,  tried  before  Pollock,  C.  B.  in  rule  of  Uw,  I  take  it  that  the  govern- 
1866.  In  this,  the  learned  Chief  Baron  ment  must  make  out  its  case  against 
lays  down  the  law  with  great  clearness  the  prisoner,  —  it  bears  the  burden  of 
to  be,  that,  when  the  stolen  goods  are  proof, — and  the  evidence  of  recent  pos- 
found  upon  the  prisoner,  and  he  is  session  is  to  be  weighed  and  passed 
apprised  of  the  theft,  he  is  to  explain  to  upon  by  the  jury  like  any  other  testi- 
tke  person  thus  finding  them,  and  claiming  mony.  In  California  the  doctrine  U 
them  to  have  been  stolen^  how  he  came  by  stated  as  follows, — "that  the  possea- 
them, — not  to  prove  to  the  jury,  but  to  sion  of  the  fruits  of  a  crime  is  a  cir- 
explain  in  this  way  in  paisy  —  then,  if  cumstanoe  to  be  considered  in  determln- 
this  explanation,  when  testified  to  be-  ing  the  guilt  of  the  possessor,  but  this 
fore  the  jury,  seems  to  them  reasonable,  circumstance  is  not  of  itself  sufficient 
they  are  not  justified  in  convicting  to  authorize  a  conviction."  People  v, 
without  further  evidence  against  the  Ah  Ki,  20  Cal.  177 ;  People  v.  Cham- 
prisoner.  On  the  other  hand,  if  it  bers,  18  Cal.  382.  And  see  People  v. 
seems  unreasonable,  or  if  he  chose  to  Antonio,  27  Cal.  404 ;  People  v.  Kelly, 
make  no  attempt  at  explanation  and  the  28  Cal.  423.  But  the  reader  should  not 
possession  is  recent,  the  jury  may  find  misunderstand  this  proposition.  It 
him  guilty  on  proof  of  the  two  things  refers  to  the  mere  naked  possession, 
alone  added  to  the  proof  of  the  cttrpus  If  there  are  added  to  the  premises  the 
delicti;  namely,  first,  the  recent  pos-  two  facta  that  the  possession  is  recent, 
session ;  secondly,  either  the  lack  of  and  that  it  is  unexplained,  and  there  is 
any  attempt  to  explain,  or  the  giving  of  the  absence  of  evidence  of  good  charac- 
an  unreasonable  explanation.  As  al-  ter,  the  insult  may,  in  reason,  be  difier- 
ready  observed,  the  prisoner  is  not  re-  ent.  Still  another  California  case  lays 
quired,  in  order  to  rebut  the  presump-  it  down,  that,  with  these  things  added, 
tion  of  guilt,  to  prove  the  truth  of  the  the  result  is  the  same,  and  the  evidence 
explanation.  Now,  about  what  is  called  remains  insufficient.  People  v.  Gass- 
the  burden  of  proof.  There  is  much  away,  23  Cal.  61.  I  think  that  most 
looseness  in  the  books  on  this  subject,  judges,  who  should  undertake  to  say 
and  the  doctrine  has  been  discussed  any  thing  of  the  efiect  of  this  evidence, 
elsewhere  in  this  volume.  In  the  case  would  advise  the  jury  to  convict  upon 
under  consideration,  Pollock,  C.  B.  said  it,  when  the  possession  is  strengthened 
to  the  jury,  referring  to  the  prisoner's  by  these  added  circumstances.  In  a 
explanation,  "Is  that  a  reasonable  or  late  Tennessee  case,  George  Andrews, 
credible  account,  under  all  the  circum-  J.  laid  down  the  doctrine  thus  :  "  The 
stances  ?  If  not,  then  it  throws  upon  possession  of  such  a  chattel  as  a  horse, 
the  prisoner  the  burden  of  proving  it  two  months  after  the  theft,  is  a  drcnm- 
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be  recent.^  How  recent  it  must  be  is  not  settled  by  exact  rule ; 
but  the  evidence  is  stronger  or  weaker  in  proportion  to  the 
nearness  of  the  discovered  possession  to  the  theft.^  In  an 
English  case,  before  J.  Parke,  J.  where  the  charge  was  of  the 
larceny  of  some  carpenter's  tools,  it  having  been  proved  by 
the  prosecutor  ^^  that  he  missed  the  tools  on  a  certain  day,  and 
another  witness  proved  that  he  found  them  in  the  possession 
of  the  prisoner  three  months  after  they  were  missed,"*  the 
learned  judge  ^^  directed  an  acquittal,  without  calling  on  the 
prisoner  for  his  defence ;  observing,  that  a  possession  of  stolen 
property  three  months  after  it  was  lost,  was  not  such  a  recent 
possession  as  to  put  the  prisoner  upon  showing  how  he  came 
by  it,  unless  there  was  evidence  of  something  more  than  the 
n^ere  fact  of  the  property  being  in  his  possession  at  that  dis- 
tance of  time  after  the  loss  of  it."  ^  In  another  case,  ^^  goods 
which  had  been  lost  sixteen  months  before  were  found  in  the 
house  of  the  prisoner " ;  and,  this  being  the  whole  evidence 
against  the  prisoner,  Bayley,  J.  directed  an  acquittal  without 
calling  upon  him  to  explain  how  he  came  by  them.^ 

§  743.  Continued.  —  On  the  other  hand,  in  a  South  Carolina 
case,  the  court  submitted  the  question  of  the  prisoner's  guilt 
to  the  jury,  though  two  months  had  elapsed  between  the  loss 
of  the  stolen  articles  and  their  being  found  in  the  prisoner's 

stance  to  be  conaidered  bj  the  jniy ;  unexplained  either  bj  direct  eridence, 
but  it  does  not,  even  if  unexplained,  or  by  the  attending  circumstances,  or 
raise  a  conclusire  presumption  of  the  bj  the  character  and  habits  of  life  of 
prisoner's  guilt  The  jury  may,  and  the  possessor,  or  otherwise,  it  is  con- 
should,  give  it  proper  weight  as  evi-  elusive.  The  State  v.  Bruin,  84  Misso. 
dence,  but  the  matter  is  for  them ;  and  537.  To  the  like  effect  is  The  State  v. 
they  are  not  bound,  in  such  a  case,  to  Gray,  87  Misso.  468.  And  see  the  two 
conrict  the  prisoner,  unless  they  are  Iowa  cases  of  The  State  v.  Arnold,  12 
upon  the  whole  evidence  satisfied  of  Iowa,  479,  and  The  State  v.  Brown,  25 
his  guilt."    Curtis  r.  The  State,  6  Cold.  Iowa,  561. 

9, 10.    It  is  error  to  instruct  a  jury  ^  The  State  v.  Floyd,  15  Misso.  849 ; 

upon  a  trial  for  larceny,  that  possession  The   State   v.  Wolff,   15  Misso.  168 ; 

of  stolen  property  soon  after  it  is  stolen,  Hughes  v.  The  State,  8  Humph.  75 ; 

is  of  itself  prima  facie  evidence  of  theft  Hall  t^.  The  State,  8  Ind.  439. 

by  the  possessor,  and  the  burden  of  ^  The  State  v.  Jones,  3  Dev.  &  Bat. 

proving  his  possession  to  have  been  122 ;  The  State  v.  Shaw,  4  Jones,  N.  C. 

honest  is  then  thrown  upon  him.  Conk-  440 ;  Cockin's  Case,  2  Lewin,  2S5 ;  The 
Wright  t\  People,  85  111.  204.    On  the  ^State  v.   Williams,  9  Ire.   140;    The 

other  hand,  according  to  a  Missouri  State  v.  Bruin,  84  Misso.  537. 

case,  the  possession  of  stolen  property  *  See  ante,  §  789. 

soon  after  the  larceny  is  prima  facie  *  Rex  v.  Adams,  8  Car.  &  P.  600. 

evidence  of  guilty  possession ;  and,  if       ^  Bex  r. ,  2  Car.  &  P.  459. 
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possession.  And  Nott,  J.  observed :  ^^  A  legal  presumption  of 
guilt  always  arises  from  the  possession  of  stolen  goods.  That 
presumption  was  strengthened,  in  this  case,  bj  concealment, 
and  other  circumstances,  proper  for  the  consideration  of  the 
jury ;  and,  although  it  is  the  province  of  the  jury  to  judge  of 
the  facts,  and  of  the  judge  to  determine  the  law,  yet  the  judge 
is  not  precluded  from  giving  his  opinion  on  the  facts.  It  is 
his  duty  to'  aid  the  jury  in  forming  an  opinion  of  the  evidence 
as  well  as  the  law,  which  are  frequently  so  blended  that  it 
is  difficult  to  take  a  distinct  and  unconnected  view  of  each 
separately."  ^ 

§  744.  Possession  as  respects  Nature  of  Thing  stolen. — Another 
consideration  relates  to  the  nature  of  the  thing  stolen.^  Thus, 
in  an  Irish  case.  Burton,  J.  observed :  "  The  finding  of  stolen 
property  on  the  prisoner,  recently  after  the  taking,  is  evidence 
of  the  larceny  having  been  committed  by  him,  as  it  is  of  burg- 
lary if  the  goods  had  been  burglariously  taken,  and  sufficient 
to  call  on  him  to  account  for  his  possession ;  yet,  in  the  case 
of  a  bank-note,  such  finding,  if  evidence  at  all,  is  too  slight  to 
found  a  verdict  on,  for  the  note  passes  easily  and  quickly  from 
hand  to  hand,  without  examination  ;  and  people  are  not  to  be 
expected  to  mark  each  note,  or  to  be  able  to  show  from  whom 
it  has  been  received.  If,  indeed,  the  note  were  of  large  amount, 
it  might  be  otherwise."  ^ 

§  745.  Possession  as  respects  its  Attending  Gircnmstances  — 
What  for  Court — What  for  Jury. — And,  to  state  the  proposition 

in  more  general  terms,  the  nearness  of  the  proved  possession 
to  the  larceny,  and  the  possession  itself,  as  showing  guilt  in 
the  defendant,  must  be  considered  in  connection  with  all  the 
circumstances  of  the  particular  case.^  And  these  all  are  to 
be  passed  upon  and  weighed  by  the  jury,  in  making  up  their 
verdict  of  guilty  or  not  guilty.^  Precisely  how  much  of  the 
presumption  is  one  of  fact  and  how  much  of  it  is  one  of  law 
may  not  be  quite  plain  as  a  matter  of  authority ;  though  we  have 

1  The   State   v.  Bennet,  2   Tread.  i  Reg.  v.  Atkinson,  1  Crawf.  &  Diz 
692,  8  Brev.  514.  C.  C.  161. 

2  Reg.  V.  Partridge,  7  Car.  &  P.  561 ;  *  Jones  v.  The  State,  26  Missis.  247  ; 
The  State  v.  Bruin,  34   Misso.  587,  Engleman  v.  The  State,  2  Ind.  91. 
541.  5  Long  V.  The  State,  1  Swan,  Tenn. 

287. 
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seen,  that,  as  a  matter  of  legal  principle,  it  is  all  of  fact  for 
the  jury.^  And  such  it  is  held  to  be  by,  at  least,  some  of  the 
courts.^  But,  by  other  courts,  the  question  seems  to  be  some- 
what differently  viewed ;  and,  in  many  cases,  the  judges  speak 
of  prima  facie  evidence,  the  effect  of  which  the  prisoner  is 
required  to  remove  by  evidence  on  his  part,  and  so  on,  in  such 
a  way  as  perhaps  to  convey  the  idea  that  the  presumption  is 
deemed  to  be  one  of  law.^ 

§  746.  PoBseasion  aa  respects  PrlBoner'B  oiivn  Xbcplanation. — 
It  is  the  doctrine  of  reason,  sustained  by  some  of  the  cases,  and 
not  apparently  contradicted  by  any  in  a  way  requiring  notice, 
that,  when  stolen  property  is  found  upon  one  or  in  his  posses- 
sion, attention  shall  be  given  to  his  own  explanation  then  made 
of  how  he  came  by  it,  and  this  explanation  may  be  produced 
in  evidence  to  the  jury  in  his  behalf,  as  well  as  against  him. 
If  the  explanation  is  reasonable,  and  it  is  not  shown  by  the 
prosecutor  to  be  false,  its  weight  in  the  scale  for  him  will  be 
very  considerable ;  but,  if  it  appears  unreasonable,  and  espe- 
cially if  it  is  shown  to  be  false,  it  will  bear  against  him  very 
heavily.  Such  an  explanation,  especially  if  given  instantly 
upon  the  property  being  discovered  and  the  accusation  brought 
home  to  the  prisoner's  knowledge,  is  deemed  a  part  of  the 
res  gestce.^ 

^  Ante,  §  740.  well  as  civil  caaes,  presumptire  evi- 

*  Grayes  v.  The  State,  12  Wis.  691,  dence ;  but,  in  criminal  cases,  it  never 

698  ;  The  State  v.  Williams,  2  Jones,  allows  to  such  evidence  any  technical  or 

N.  C.  194 ;  Sartorious  v.  The  State,  24  artificial  operation,  beyond  its  natural 

Missis.  602  (as  to  which,  however,  see  tendency  to  produce  belief  under  the 

Jones  V.  The   State,  80  Missis.  668) ;  circumstances  of  the  case."   The  State 

Hall  V.  The  State,  Slnd.  489 ;  People  v.  Smith,  2  Ire.  402, 406.    And  see  The 

V.  Carabin,  14  Cal.  488.  State  v.  Kinman,  7  Rich.  497. 

s  Ante,  §  741 ;  Simpson  v.  The  State,  <  Walker  v.  The  State,  28  Ga.  264 ; 

4  Humph.   466 ;   People   v.  Caniff,   2  Reg.  v.  Smith,  2  Car.  &  K.  207 ;  The 

•     Parker  C.  C.  686;  Commonwealth  v.  State  v.  Jones,  8  Dev.  &  Bat.  122; 

Millard,  1    Mass.  6 ;   Hudson   v.  The  Commonwealth  v.  Millard,  1  Mass.  6 ; 

Sute,  9  Yerg.  408  ;   Hudgins  v.  The  Davis  v.  People,  1  Parker  C.  C.  447. 

State,  26  Ga.  860 ;  Jones  t;.  The  State,  Where  a  prisoner  charged  with  larceny 

80  Missis.  668 ;  The  State  t*.  Merrick,  has  given  two  different  accounts  of  the 

19  Maine,  898 ;  The  State  v,  Bennet,  way  in  which  he  became  possessed  of 

8  Brev.  614 ;  Pennsylvania  v,  Myers,  the  stolen  property,  it  is  not  incumbent 

Addison,  820 ;  Jones  v.  People,  12  III.  on  the  prosecutor  to  call  as  w^itnesses 

269 ;  The  State  v,  Gr^y,  87  Misso.  463,  persons  who,  in  one  of  the  statements 

465.    In  a  North  Carolina  case,  Gaston,  he  says,  could  prove  his  innocence,  with 

J.  admirably  observed  :  "  From  .neces-  a  view   of  disproving  the  statement, 

sity,  the  kw  must  admit,  in  criminal  as  Still  it  may  be  prudent  in  the  prosecu- 
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§  747.  PoBsesBion  in  Other  Cases  than  Zrfu-oeny  —  Borg^axy  — 

Robbery  —  Murder. — It  may  be  well  to  observe  here,  though 
the  matter  is  not  strictly  in  place  in  this  connection,  that,  since 
this  evidence  is  received  mainly  to  identify  the  perpetrator  of 
a  crime  which  is  otherwise  proved  to  have  been  committed  by 
some  one,^  the  authorities  do  not  confine  it  to  cases  of  simple 
larceny.  Thus,  it  just  as  well  identifies  the  perpetrator  of  a 
burglary,  which  has  been  proved,  as  of  a  proved  larceny  ;2  and 
it  is  the  same  of  a  larceny  from  the  dwelling-house,^  and  of  a 
shop-breaking.^  Even  in  a  case  of  murder  it  was  laid  down, 
that,  where  tlie  felonious  taking  of  the  life  has  been  accom- 
panied by  robbery,  possession  of  the  fruits  of  the  crime  is  of 
great  weight  in  establishing  the  murder.  Said  Porter,  J. :  "  If 
criminal  offences  are  to  be  punished,  circumstances  like  these 
must  be  laid  hold  of  to  prove  them."  ^ 

tor  to  have  these  persons  in  attendance  12    Ohio  State,    146,    166 ;   Knicker- 

at  the  trial,  though  he  does  not  call  them,  bocker  v.  People,  48  N.  Y.  177. 

to  avoid  the  effect  of  the  observation  bj        '  In  Reg.  v.  Stapleton,  2  Orawf.  & 

the  prisoner  or  his  counsel  that  these  Dix  C.  C.  87,  "  Doherty,  C.  J.  told  the 

persons  could  prove  the  prisoner's  inno-  jury,  that  the  possession  of  the  stolen 

c^nce,  but  he  has  not  the  means  of  property  by  the  prisoner,  unaccounted 

'      .  ^^         procuring  their  attendance.     Reg.  v.  for,  and  recently  after  the  same  had 

'    *    : « '^  — >  Dibley,  2  Car.  &  K.  818     Alderson,  B.  been  taken  from  the  house  of  the  prose- 

"^^  fit .  tt^>  i  'w»  once  stated  the  matter  as  follows :  "  In  cutor,  was  evidence  in  support  of  the 

cases  of  this  nature  you  should  take  it  whole  indictment ;  and  was  evidence  as 

as  a  general  principle,  that,  where  a  well  of  the  menace  and  putting  in  fear, 

man  in  whose  possession  stolen  property  as  of  the  taking  of  the  stolen  property." 

is  found  gives  a  reasonable  account  of  The  principle  upon  which  cases  of  this 

how  he  came  by  it,  as  by  telling  the  sort  proceed  seems  not  to  have  been  in 

name  of  the  person  from  whom  he  re-  the  mind  of  the  learned  judge  in  Davis 

ceived  it,  and  who  is  known  to  be  a  real  v.  People,   1  Parker  C.  C.  447,  451, 

person,  it  is  incumbent  on  the  proseca-  where  it  was  observed :  "  It  is  certainly 

tor  to  show  that  that  account  is  false ;  extending  the  rule  of  presumption  to  a 

but,  if  the  account  given  by  the  prisoner  great  length,  to  make  the  clearest  case 

be  unreasonable  or  improbable  on  the  of  possession,  even  where  the  accused 

face  of  it,  the  onus  of  proving  its  truth  gives  a  false  account,  or  refuses  to  give 

lies  on  him.    Suppose,  for  instance,  a  any  account  whatever,  of  the  manner  in 

person  were  to  charge  me  with  steal-  which  he  came  by  the  stolen  property, 

ing  this  watch,  and  I  were  to  say  I  evidence  not  only  of  the  larceny,  but  of 

bought  it  from  a  particular  tradesman,  the  burglary  also.    The  two  crimes  are 

whom  I  name;    that  is   prtttia  facie  not  necessarily  connected.   The  larceny 

a  reasonable  account,  and  I  ought  not  may  be  committed  by  one,  and  the  burg- 

to  be  convicted  of  felony  unless  it  is  lary  by  another." 
shown   that    that   account  is  a  false        ^  Commonwealth  v.  Millard,  1  Mass. 

one."    Reg.  v.  Crowhurst,  1  Car.  &  K.  6. 
870.  ^  Williams    v.     Commonwealth,    5 

i  Ante,  §  739.  Ca8ey>  102, 106. 

3  Ante,  §  744 ;  Breese  v.  The  State, 
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§748.   PriBoner'B   "Wealth — Poverty.  —  111   one  case,   it   was 

sought  to  raise  a  presumption  in  the  defendant's  favor,  by 
introducing  evidence,  that,  at  the  time  of  the  larceny  charged, 
she  was  reputed  to  be  a  person  of  property.  But  this  evidence 
was  held  to  be  inadmissible.^  Yet,  on  the  other  hand,  there 
are  circumstances  in  which  evidence  that  the  defendant  was 
destitute  of  money  is  admissible  against  him.^  This  class  of 
questions  does  not  seem  to  admit  of  being  reduced  to  rule.  In 
matter  of  justice,  the  same  sort  of  evidence  which  would  prop- 
erly bear  against  a  defendant,  should,  the  facts  being  reversed, 
be  admissible  in  his  favor ;  as,  if  it  may  be  shown  against  him 
that  he  is  poor,  he  ought  to  be  permitted  to  show  that  he  is 
rich.  But  probably  neither  the  one  nor  the  other  is  properly 
to  be  received,  except  when  the  foundation  is  laid  in  the  facts 
of  the  particular  case,  and  then  either  may  be. 

§  749.  One  stealing  his  own  Gk>odB.  —  If  the  goods  Stolen  were 
the  general  property  of  the  defendant,  who  took  them  from  the 
possession  of  one  to  whose  care  they  had  been  committe  d  by 
an  officer  seizing  them  on  an  execution  against  the  defendant,^ 
it  must  be  shown  that  the  latter  knew  of  the  execution  and 
seizure ;  otherwise  the  required  intent  does  not  appear.^  The 
presumption,  in  the  absence  of  such  knowledge,  would  be,  that 
he  took  the  goods  supposing  he  had  the  right  so  to  do. 

§  750.  Not  prove  Other  Laroenies. —  The  presumption  of  guilt, 
in  cases  of  larceny,  cannot  be  raised  by  showing  that  the 
defendant  is  guilty  of  other  distinct  larcenies.^  Yet,  on  prin- 
ciples discussed  in  our  first  volume,^  a  case  may  be  so  situated 
that  evidence  of  another  larceny  will  be  directly  pertinent  to 
the  issue,  when,  therefore,  it  should  not  be  withheld.  Thus, 
where  the  identity  of  the  prisoner  becomes  a  question,  evidence 
is  admissible  that  other  property  was  stolen  at  the  same  time, 
and  was  in  his  possession  with  the  property  charged  in  the 
indictment  to  have  been  stolen  by  him.^  But  the  presumptions 
which  most  frequently  arise  in  these  cases  of  larceny  are  the 

1  Commonwealth  V.  StebbinBi  8  Gray,  ^  Walker  v.  Commonwealth,  1  Leigh, 

492, 496.  674 ;  The  State  t;.  Daubert,  42  MImo. 

3  Commonwealth  v.  Montgomery,  11  242 ;  Vol.  I.  §  1064. 

Met.  684.  «  Vol.  I.  §  1064-1067. 

'  Crim.  Law,  II.  §  802.  7  Yarborougb  v.  The  State,  41  AU. 

*  The  State  v,  Dewitt,  82  Miaao.  671.  406. 
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same  which  are  treated  of  in  books  upon  evidence  generallj, 
and  the  subject  need  not  be  further  pursued  here. 

§  751.  A  Few  Other  Queatians :  — 

Proof  of  Value.  —  Since  it  is  necessary  to  allege  the  value  of 
the  things  stolen,^  it  is  necessary  also  that  the  value  should  be 
proved.^  Yet  the  proof  need  not,  in  the  first  instance,  be  very 
strict.  Thus,  on  an  indictment  for  the  larceny  of  bank-notes, 
the  testimony  of  a  single  witness  that  he  received  the  notes  in 
a  neighboring  State  for  value,  and  that  they  were  bills  of  banks 
there,  is  sufQcient  to  justify  the  jury  in  a  verdict  which  finds 
them  to  have  been  of  value  in  the  State  where  the  larceny  took 
place.^  It  is  not  necessary,  therefore,  that  the  evidence  of 
genuineness  and  value  should  be  such  as  would  sustain  a  suit 

1  Ante,  §  718  et  seq.  case,  Stone,  J.  said :  "  It  is  true,  that, 
3  On  an  indictment  for  the  larceny  of  to  justify  a  conriction,  it  was  necessary 
bank-notes,  where  three  witnesses,  who  to  prove  that  the  banks  had  a  legal  ex- 
professed  to  be  persons  of  skill,  testified  istenoe,  and  that  these  notes  were  issued 
to  the  ralue  and  genuineness  of  a  bank-  by  them.  Their  value  depended  on 
note,  and  it  was  proved  that  the  pris-  this.  Tet  the  production  of  the  act  of 
oner  passed  it  for  goods,  and  received  incorporation,  and  proof  of  the  hand- 
change,  this  was  held  to  be  ample  proof  writing  of  the  officers,  was  not  the  only 
of  the  value  and  genuineness  of  the  mode  by  which  these  facts  could  be 
note,  and  prima  facie  evidence  of  the  established."  Therefore,  on  a  trial  for 
existence  of  the  bank  which  purported  the  larceny  of  foreign  bank-bills,  these 
to  have  issued  it.  Crawford  v.  The  fiicts,  it  was  held,  may  be  established 
State,  2  Ind.  132.  The  Bank  of  Ten-  without  producing  the  act  of  incorpora- 
nessee  being  a  State  institution,  the  tion,  or  proving  the  handwriting  of  the 
courts  will  recognize  the  fiict  of  its  bank  officers,  by  the  testimony  of  the 
existence,  and  that  its  notes  constitute  person  from  whom  the  bills  were  stolen 
a  circulating  medium,  and  are  of  value,  showing  them  to  have  been  received  and 
The  want  of  evidence  of  such  value  as  passed  in  the  course  of  trade  at  their 
is  laid  in  an  indictment,  is,  therefore,  nominal  value ;  and  by  the  testimony 
no  ground  for  reversal  of  judgment  of  others  that  such  bills  circulate  as 
Shaw  17.  The  State,  3  Sneed,  86.  If  the  money  in  the  community ;  and,  this 
court  refhses  to  charge  the  jury,  in  a  proof  being  made,  the  genuineness  and 
trial  for  larceny  of  bank-notes,  that  they  value  of  the  bills  should  be  submitted 
must  be  satisfied  the  notes  were  genu-  to  the  decision  of  the  jury.  Corbett  v, 
ine,  this  is  ground  for  a  new  trial.  Low  The  State,  81  Ala.  829,  840.  Again,  if 
V.  People,  2  Parker  C.  C.  87.  On  an  it  is  proved  that  the  prisoner  stole  the 
indictment  for  stealing  notes  belonging  note,  and  passed  it  away  as  genuine,  he 
to  a  corporation  mentioned,  the  court  is  will  be  precluded  from  calling  upon  the 
bound  to  presume,  after  verdict,  that  the  government  for  further  proof  of  its  be* 
corporate  existence  of  the  company  was  ing  of  value.  Cummings  v.  Common- 
proved  to  the  jury,  or  admitted  by  the  wealth,  2  Va.  Cas.  128 ;  Pomeroy  v, 
prisoner.  Lithgow  t;.  Commonwealth,  Commonwealth,  2  Va.  Cas.  842. 
2  Va.  Cas.  297.  Some  proof  must  be  '  Commonw«ilth  v.  Stebbins,  8  Gray, 
given  of  the  genuineness  of  the  bank-  492.  And  see  Johnson  v.  People,  4 
note  stolen.  The  State  v.  Dobson,  8  Denio,  864. 
Barring.  Del.  568.     In  an  Alabama 
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to  recover  the  money  due  on  them.^  And  the  jury  may  resort 
to  their  general  knowledge  of  the  value  of  the  article,  though 
not  to  any  special  knowledge  which  a  particular  juror  may 
have.^  Also,  any  evidence  from  which  the  jury  can  infer  value, 
though  it  is  not  direct,  is  sufficient.^  It  has  been  even  laid 
down,  that  a  jury  may  find  a  defendant  guilty  of  petit  larceny 
without  proof  of  the  value  of  the  article  stolen,  if  it  is  of  any 
intrinsic  worth.^  The  precise  value  is,  on  principles  already 
disclosed,^  often  immaterial ;  in  which  case,  if  the  punishment 
is  the  same  when  it  is  small  as  when  it  is  large,  the  jury  may 
convict  on  evidence  satisfying  them  that  the  articles  stolen  are 
of  some  value.  And  an  indictment  for  stealing  a  wallet  and 
bank-bills  from  the  person  may  be  sustained,  where  the  articles 
are  inspected  by  the  jury,  without  the  introduction  of  any 
testimony  as  to  value,  if  by  statute  the  offence  and  its  pun- 
ishment do  not  depend  on  value.^  But  if,  for  example,  the 
punishment  is  greater  when  the  value  is  over  twenty-five 
dollars  than  when  it  is  under,  the  evidence  must  indicate,  and 
the  jury  find,  whether  the  value  is  above  or  below  this  sum.^ 
Some  further  points  will  appear,  in  connection  with  our  discus- 
sion of  the  verdict,  under  the  next  sub-title. 

§  752.  Proof  of  Ownership.  —  In  like  manner,  the  owners 
ship,  which  must  be  alleged,^  must  also  be  proved.^  But  the 
proof  may  be  of  a  general  sort.^^  Where  the  alleged  owner 
thinks  he  has  lost  the  property,  but  wiU  not  swear  he  has,  or 
swear  that  he  had  not  sold  it,  the  ownership  is  not,  by  this 
evidence,  sufficiently  proved.^^  The  ownership  need  not  neces- 
sarily be  proved  by  the  testimony  of  the  alleged  owner ;  but 
that  of  other  witnesses  is  also  competent.^  Still,  on  a  question 
of  this  kind,  there  are  cases  which  hold  in  a  sort  of  general 

'  The  State  v.  Smart,  4  Rich.  866.  was  driren  a  long  distance.    Common- 

*  Rex  V.  Rosser,  7  Car.  &  P.  648.  wealth  v,  McKenney,  9  Gray,  114. 

*  Houston  V.  The  State,  18  Ark.  66.         ?  VTilliams  v.  People,  24  N.  T.  405. 

*  The    Stete    v.  Slack,    1   BaUej,       «  Ante,  §  718  et  seq. 

880.  *  The  State  v.  Furlong,  19  Maine, 

*  Ante,  §  716,  717 ;  post,  §  767.  226 ;    Jones   v.     Commonwealth,    17 

*  Commonwealth  v.  Burke,  12  Allen,    Ghrat.  668. 

182.    On  an  indictment  for  the  larceny  ^^  Barnes  v.  People,  18  HL  52. 

of  a  hone,  the  jury  may  find  him  of  "  The  State  v.  Furlong,  supra. 

some  value,  on  evidence  that  he  was  a  '^  Lowrance  v.  The  State,  4  Terg. 

dark  sorrel  horse,  weighing  about  nine  145.    And  see  Free  v.  The  State,  18 

hundred  pounds,  had  a  long  tall,  and  Ind  824. 
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way,  that,  for  instance,  the  owner  of  the  property  must  be 
produced  to  show  the  taking  to  have  been  without  his  consent, 
and  that  the  evidence  of  a  third  person  will  not  suffice.^  But 
no  rule  of  law  like  this  is  well  founded  in  principle,  —  a  matter 
which  has  been  already  considered.^  Where  the  alleged  owner 
is  a  corporation,  no  proof  that  there  is  such  a  corporation  need 
be  given,  except  its  de  facto  existence.^ 

§  753.  Stolen  Thing  in  Court  —  Written  iDfltmment  —  As  to 
Notioe  to  produce.  —  Where,  in  these  cases,  the  thing  stolen  is 
in  the  possession  of  the  officers,  and  is  in  court,  it  may  be 
exhibited  to  the  jury,  and  the  witness  may  have  it  before  him, 
and  in  his  hands,  when  he  gives  in  his  testimony.^  But  there 
is  no  legal  necessity  for  it  to  be  in  court.  And  even  if  it  is  a 
written  instrument,  evidence  of  its  contents  may  be  introduced 
without  accounting  for  its  non-production,  or  giving  notice  to 
the  defendant  to  produce  it.^ 

§  754.  General  Observation. — The  practitioner  should  con- 
sider well  the  nature  of  the  offence,  as  it  is  explained  in  the 
work,  on  the  Criminal  Law;  then,  with  the  help  which  he  will 
get  from  these  volumes  and  from  works  on  the  general  law  of 
evidence,  he  will  easily  surmount  all  seeming  obstacles  in  tliis 
division  of  the  present  subject. 

^  The  State  v.  Morey,  2  Wis.  494.  necessary  to  give  the  defendant  notioe 

*  Ante,  §  481.  to  produce  the  instniment    This  rea- 

'  Smith  V.  The  State,  28  Ind.  821.  soning  applies  with  equal  force  tb  an 

^  The  State  v.  Lull,  87  Maine,  246.  indictment  for  stealing  an  instrument ; 

^  Commonwealth    v,    Messinger,    1  it  supposes  it  to  be  in  the  hands  of  the 

Binn.  278 ;  Moore  v.  Commonwealth,  defendant,  and  he  is  apprised,  bj  the 

2  Leigh,  701 ;  McGinnis  v.  The  State,  indictment,  to  produce  it,  if  necessary, 

24  Lid.  500 ;  Beg.  v.  Brennan,  8  Crawf.  to  falsify  the  proof  against  him."    In 

&   Dix   C.   C.   109,    110 ;    People    v.  an  English  case,  on  an  indictment  for 

Holbrook,  18  Johns.  90.    Li  the  case  the  larceny  of  a  bill  of  exchange  ob- 

last  cited  the  court  said :  "  It  has  been  tained  from  the  prosecutor  under  a  pre- 

repeatedly  decided  in  the  Courts  of  tence  of  discounting  it,  parol  evidence 

Common  Pleas  and  King's  Bench  in  of  the  bill  was  held  to  have  been  rightly 

England,  that,  in  an  action  of  trover  for  given  after  proof  of  a  subpoena  dwxM 

•  bonds  and  notes,  no  notice  to  produce  ttnam  to  the  person  in  whose  possession 

the  thing  sought  to  be  recovered  was  it  was  shown  to  be  shortly  previous  to 

necessary.  Lord  Ellenborough,  in  How  the  trial,  but  who  did  not  attend.    Bex 

V.  Hall,  14  East,  274,  put  the  decision  on  v,  Aickles,  1  Leach,  4th  ed.  294,  2  East 

this  strong  and  irrefragable   ground,  P.  C.  675.    The  reader  will  observe, 

that,  where  the  form  of  action  gives  that  this  decision  is  silent  as  to  the 

the  defendant  notice  to  be  prepared  to  question  how  it  would  have  been  if 

produce  the  instrument,  if  necessary,  to  there  had  not  been  even  a  subpoena 

fidsify  the  plaintiff's  evidence,  it  is  not  duoe»  Ucum, 
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ni.  Points  of  Practice. 

§  755.  Restitution  of  the  Stolen  Goods :  — 

Old  Law  —  Appeal  —  It  will  be  practically  the  most  conven- 
ient course  to  consider  this  question  first  under  the  present 
sub-title,  though  it  is  not  first  in  the  natural  order  of  things. 
By  the  ancient  common  law  of  England,  the  only  method  by 
which  one  could  obtain  any  judicial  order  or  writ,  to  compel 
the  thief  to  restore  to  him  the  goods  which  he  had  stolen,  was 
under  the  long  since  obsolete  proceeding  by  ap|)eal.^  How  it 
was  to  be  done  under  this  proceeding  it  is  not  important  here 
to  inquire. 

§  756.  Stat  21  Hen.  8. — In  this  condition  of  things,  Stat.  21 
Hen.  8,  c.  11,  was  passed.  It  provided,  ^'  that,  if  any  felon  or 
felons  hereafter  do  rob  or  take  away  any  money,  goods,  or  chat- 
tels from  any  of  the  king's  subjects,  from  their  person  or  other- 
wise, within  this  realm  ;  and  thereof  the  said  felon  or  felons  be 
indicted,  and  after  arraigned  of  the  said  felony  and  found  guilty 
thereof,  or  otherwise  attainted,  by  reason  of  evidence  given 
by  the  party  so  robbed,  or  owner  of  the  said  money,  goods,  or 
chattels,  or  by  any  other  by  their  procurement ;  that  then  the 
party  so  robbed,  or  owner,  shall  be  restored  to  his  said  money, 
goods,  and  chattels ;  and  that  as  well  the  justices  of  jail  deliv- 
ery as  other  justices  afore  whom  any  such  felon  or  felons  shall 
be  found  guilty  or  otherwise  attainted  by  reason  of  evidence 
given  by  the  party  so  robbed,  or  owner,  or  by  any  other  by  their 
procurement,  have  power  by  this  present  act  to  award  from 
time  to  time  writs  of  restitution  for  the  said  money,  goods,  and 
chattels,  in  like  manner  as  though  any  such  felon  or  felons 
were  attainted  at  the  suit  of  the  party  in  appeal." 

§  757.  This  Statute  in  United  States  —  Our  own  Iiee;islatio&. — 

The  date  of  this  statute  is  1529,  sufficiently  early  to  render  it 
common  law  with  us.  Chancellor  Kilty  considers  it  to  have 
been  of  force  in  Maryland  until  it  was  superseded  by  a  local  ^ 
enactment;^  and,  though  it  is  not  found  in  the  list  made  by 
the  Pennsylvania  judges,^  its  omission  is  probably  owing  to 
accident  or  some  local  cause.     Still,  in  most,  or  probably  all, 

1  2  Hftwk.  P.  C.  c.  28,  §  49,  55.    And       z  Kilty  Rep.  State.  160. 
lee  the  reporter's  note  to  Grimson  v.       '  Beport  of  Statutes,  8  Binn.  599. 
WoodfnU,  2  Car.  &  P.  41,  48. 
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of  the  States,  legislation  by  the  States,  following  substantially 
English  legislative  precedents,  regulates  the  matter. 

§  758.  Conatniction  of  these  Statutes  —  Things  for  which  Thief 
exchanged  the  Stolen  Goods., —  ^'  How,"  asked  Lord  Mansfield, 
^'  are  we  to  construe  the  restitution  which  should  be  made  ? 
Narrowly,  for  the  very  thing  stolen  ?  No,"  he  replied ;  "  liber- 
ally." Therefore  it  was  held,  that,  by  force  of  this  statute,  one 
might  maintain  an  action  of  trover  for  the  recovery  of  property 
into  which  a  stolen  bank-bill  had  been  converted  by  the  thief.^ 
And  the  same  doctrine  applies  where  restitution  is  ordered  by 
the  court,  on  conviction  of  the  indicted  felon :  any  thing  into 
which  the  felon  has  converted  the  stolen  property  may  be 
restored  to  the  prosecutor,  instead  of  the  articles  themselves, 
if  such  is  his  request.^ 

« 

1  Golightly  V.  Reynolds,  Loflft,  88;  his  possession.  He  might,  therefore. 
Lance  v.  Cowan^  1  Dana,  196.  And  by  an  order  for  restitation  in  such  case, 
see  Scattergood  v.  Sylvester,  16  Q.  B.  be  deprived  of  property  without  any 
606;  Horwood  v.  Smith,  2  T.  B.  760;  opportunity  to  try  the  question  of  tide. 
Grimson  v.  WoodfuII,  2  Car.  &  P.  41.  Such  a  construction  of  the  statute  would 

2  Vol.  I.  §  212;  Lance  v.  Cowan,  be  manifestly  unreasonable  and  unjust." 
supra ;  Rex  v.  Powell,  7  Car.  &  P.  640.  Commonwealth  v,  Boudrie,  4  Gray,  418. 
And  see  Rex  v.  Rooney,  7  Car.  &  P.  It  occurs  to  me  to  observe,  that  this  de- 
616.  In  Massachusetts,  however,  this  dsion  was  in  1866,  and  the  Eng^h 
rule  is  departed  from,  and  it  is  held  that  statute  wliich  became  a  part  of  our 
only  the  identical  property  can  be  re-  common  law  was  enacted  in  1629,  which 
stored.  The  decision  is  based  upon  the  was  three  hundred  and  twenty-six  years 
statute  of  the  State ;  but,  as  concerns  before.  During  these  three  hundred 
this  point,  it  is  in  substance  a  mere  re-  and  twenty-six  years,  everywhere,  the 
enactment  of  the  English  statute.  The  liberal  interpretation  stated  in  the  text 
court  makes  no  mention  of  the  English  had  been  given  the  enactment ;  there- 
acyudications ;  but,  Bigelow,  J.  ob-  fore  only  a  reason  of  the  strongest  kind 
serves :  "  Such  is  the  import  of  the  should  be  received  to  change  the  inter- 
language  of  the  statute,  which  it  is  only  pretation.  Now,  on  an  indictment,  the 
tliat,  'upon  conviction  of  the  offender,  question  of  the  identity  of  any  particu- 
the  stolen  property  shaU  be  restored  to  lar  property,  with  the  property  alleged 
the  owner.'  And  there  is  very  good  to  have  been  stolen  is  never  directly  in 
reason  for  this,  restriction.  If  there  is  issue ;  it  is  the  same,  also,  of  the  title 
no  doubt  or  dispute  as  to  the  identity  of  to  the  property.  And  the  restitution 
the  property  alleged  to  be  stolen,  the  ordered  concludes  nothing  as  to  title 
conviction  of  the  defendant  necessarily  or  identity ;  but  it  merely  fixes  the  cus- 
determines  the  title  of  the  property  to  tody  of  an  article  which  is  before  the 
be  in  the  prosecutor,  and  not  in  the  court ;  and  thus,  in  a  clear  case,  pre- 
defendant.  But  if  the  property  has  vents  future  litigation.  And  it  occurs 
been  changed  or  converted  into  money,  to  me,  though  I  do  not  remember  to 
the  defendant  may  be  well  convicted  of  have  ever  seen  the  point  mentioned, 
the  larceny  without  any  determination  tliat,  if  the  prisoner,  or  some  third  per- 
of  the  question  as  to  his  right  to  the  son,  should  insist  that  the  article  was 
property  or  money  actually  found  in  his,  yet  the  court  should  think  differ- 
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§  759.  To  what  Larcenies  Statute  eztende.  —  It  is  seen  that 
the  range  of  this  statute  extends  beyond  mere  simple  larcenies ; 
but  it  does  not  include  such  fraudulent  takings  as  are  mere 
indictable  misdemeanors.^ 

§  760.  Bffeot  of  Neglect  to  prosecute  —  Thief  breaking  Prison, 
Aa — Moreover,  Chitty  observes  i^  "  It  seems,  that,  if  the  prose- 
cutor has  been  guilty  of  any  gross  neglect  of  his  duty  to  the 
public  in  bringing  the  offender  to  justice,  he  will  not  be  entitled 
to  the  benefit  of  this  statute ;  for  it  was  only  by  prompt  and 
vigorous  exertion  that  he  could  obtain  his  goods  on  an  appeal."^ 
The  reader  will  notice,  that  the  statute  has  the  words  '^  in  like 
manner  as  though  any  such  felon  or  felons  were  attainted  at 
the  suit  of  the  party  in  appeal."  ^  Chitty  adds :  ^^  It  is  not, 
however,  necessary  that  he  should  take  the  robber  on  fresh 
suit,  but  it  will  be  sufficient  if  he  used  his  endeavor ;  and,  if 
the  caption  be  afterwards  made  by  the  sheriff  or  other  officer, 
and  he  immediately  institute  proceedings,  he  will  be  entitled 
to  the  remedy.^  So  if,  after  the  prosecution  is  commenced  and 
before  trial,  the  offender  dies  or  breaks  prison ;  or,  if  he  stands 
mute,  challenges  more  than  the  number  he  is  allowed,  without 
assigning  a  reason,  or  is  admitted  to  the  benefit  of  clergy ;  the 
right  of  the  party  injured  will  not  be  subverted.® 

§  761.  Taken  from  Servant^  &c.  —  "Nor  is  it  only  when  he 

entlj,  but  deem  the  question  one  of  so  others  into  which  he  had  conyerted 
much  doubt  as  to  render  its  litigation  them  by  exchange,  but  might  not  be 
not  improper,  the  prosecutor  might  well  clear  which  of  the  assumed  facts  was 
be  required  to  give  bond  to  the  prisoner  true.    In  reason,  then,  he  should  order 
or  the  third  person  before  receiving  the  restitution;  especially  when  it  is 
possession  of  the  article.    In  this  view  considered  that  such  has  been  the  course 
of  the  law,  therefore,  there  does  not  of  the  courts,  approved  by  solemn  de- 
appear  to  be  any  diflference  in  principle  cision,  ever  since  1529. 
between  the   things  originally  stolen  ^  Rex  v,  De  Veaux,  2  Leach,  4th  ed. 
and  those  into  which  he  may  have  con-  685,  2  East  P.  C.  789,  889 ;   Parker  v, 
rerted  them.    Suppose  the  case  is  one  Patrick,  6  T.  R.  175.    See  Robinson  v. 
of  the  larceny  of  bank-bills,  and  bank-  Dauchy,  8  Barb.  20. 
bills  are  found  on  the  prisoner  when  >  1  Chit  Crim.  Law,  818. 
arrested,  and  are  kept  by  the  officer  and  <  1  Hale  P.  C.  540;   2  Hawk.  P.  C. 
brought  into  court :  in  this  case  the  c.  28,  §  56. 
issue  which  the  jury  decide  is,  whether  .*  Ante,  §  756. 
the  prisoner  stole  the  bank-bills  set  out  >  1  Hale  P.  C.  540;  Com.  Dig.  Jus- 
in  the  indictment,  not  whether  he  stole  tices,  A ;   Bum  Just.  Restitution   of 
those  which  are  in  court.     And  the  Stolen  Goods. 

judge,  when  asked  to  restore  the  money  *1  Hale   P.  C.    540;   Bum   Just, 

after  conviction,  might  be  satisfied  that  Restitution  of  Stolen  Goods, 
these  were  either  the  bills  stolen,  or 
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himself  is  personally  robbed,  that  he  has  a  right  to  demand 
restitution.  If  the  property  has  been  taken  from  a  servant, 
and  the  latter,  by  the  procurement  of  his  master,  gives  evidence 
on  which  the  offender  is  convicted,  the  owner  will  regain  his 
property.^  So,  if  the  robbery  was  committed  on  an  individual 
who  is  since  deceased,  and  the  criminal  is  brought  to  justice  by 
the  exertions  of  the  personal  representative,  he  will  receive  it, 
as  the  party  himself  would  if  living ;  because  this  statute  is  to 
receive  a  beneficial  construction."  ^ 

§  762.  The  Procedure  —  Taking  Gk>od8  where  found.  —  As  to 

the  procedure,  this  author  adds :  *  "  The  justices  of  jail  deliv- 
ery are,  by  the  Statute  21  Hen.  8,  c.  11,  directed  to  award  a 
writ  of  restitution  to  the  owner,  as  soon  as  the  felon  is  con- 
victed. But,  it  is  said,  that  no  such  writ  has,  for  upwards  of 
two  hundred  years,  been  issued ;-  but  the  constant  practice  is 
for  the  judges  or  justices,  without  any  precept,  to  order  the 
goods  brought  into  court  to  be  restored  to  the  parties  indict- 
ing.* And,  after  the  conviction  of  the  offender,  the  proprietor 
may  take  his  goods  wherever  he  can  find  them,  so  that  it  be 
effected  without  any  breach  of  the  peace ;  because  he  satisfied 
public  justice,  and  is  entitled  to  a  writ  of  restitution  whenever 
he  thinks  fit  to  demand  it."  ^ 

§  763.  Procedure,  continaed. — In  Virginia,  under  a  condition 
of  the  statute  law  which  does  not  appear  in  the  report,  it  was 
held,  that,  on  a  conviction  for  the  larceny  of  money,  the  court 
ought  not  to  enter  judgment  against  the  prisoner  for  the 
amount,  or  award  an  execution  in  favor  of  the  person  from 
whom  it  was  stolen.^  In  a  New  Hampshire  case,  the  court 
observed  of  the  statute  of  the  State :  ^^  The  17th  section  pro- 
vides, that,  if  any  person  shall  be  convicted  of  stealing,  &c., 
excepting  in  cases  where  the  treble  value  of  the  property  is 
awarded,  the  owner  of  such  property,  upon  such  conviction, 
shall  have  judgment  and  execution,  in  common  form,  against 

1  1  Hale  P.  C.  542;    Staunf.  167;  »  1  Hale  P.  C.  546;  4  Bl.  Com.  868; 

Com.   Dig.  JasticeSy  A;   Bum  Just.  Williams  Just.  Felony,  VIII.  Consult, 

Restitution  of  Stolen  Goods.  as  to  the  American  law,  Crim.  Law, 

>  8  Inst  242 ;  1  Hale  P.  C.  542;  Bum  I.  §  558-568. 

Just.  Restitution  of  Stolen  Goods.  ^  Commonwealth  v,  Henley,  1  Va. 

»  1  Chit.  Crim.  Law,  820.  Cas.  145. 

*  Lofft,  88 ;  4  Bl.  Com.  868 ;  Wil- 
liams Just.  Felony,  VIII. 
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such  conTict  for  the  value  thereof,  deducting  the  value  of  such 
part  as  may  be  returned."  ^  There  is  in  our  States  more  or 
'less  legislation  of  this  general  sort,  but  it  has  not  given  occa- 
sion for  any  expositions  of  doctrines  which  require  discussion 
here. 

§  764.   The  Verdict :  — 

Bfibot  of  General  Verdlot — Value.  —  Growing,  perhaps,  in 
part,  out  of  legislation  such  as  is  mentioned  in  the  last  section, 
there  is,  in  some  States,  pertaining  to  the  verdict  convicting 
defendants  of  larceny,  a  doctrine  of  a  very  exceptional  nature. 
In  all  ordinary  criminal  cases,  if  the  jury  bring  in  a  simple 
verdict  of  "  guilty,"  in  the  manner  already  described,^  this  is 
a  conviction  of  every  thing  which  is  well  charged  in  the  indict- 
ment. Thus,  applying  the  doctrine  to  larceny,  a  general  verdict 
of  guilty  finds  that  the  defendant  stole  every  article  which  the 
indictment  specifies.^  It  finds,  also,  that  the  several  articles 
are  of  the  value  which  the  indictment  mentions.^  But,  con- 
trary to  this  general  and  better  doctrine,  the  courts  of  some  of 
our  States,  either  from  some  local  reason  peculiar  in  those 
States,  or  from  some  misapprehension  of  the  true  effect  of  a 
general  verdict  of  guilty,  have  held  it  to  be  necessary  for  the 
jury  to  find,  in  special  words,  what  is  the  value  of  the  property 
stolen.  Of  course,  this  doctrine  applies  only  in  cases  where  the 
sentence  depends  upon  the  value.^ 

§  765.  Reason  and  Scope  of  the  Doctrine.  —  The  reason  for 
this  exceptional  doctrine  was  stated  in  the  Illinois  court  as 
follows :  "  The  value  of  the  articles  charged  to  have  been  stolen 

1  Locke  V.  The  State,  82  N.  H.  106.  State,  294 ;   The  State  v.  White,  26 

And  see  Gilbert  v,  Steadman,  1  Root,  Wis.   869.     Perhaps   some   of  these 

408 ;  Commonwealth  v  Smith,  1  Mass.  cases  may  not  be  Tery  direct  to  the 

246;  Jones  v.  The  State,  18  Ala.  168.  point  in  the  text;  though,  collectively, 

»  Vol.  I.  §  1001.  they  are  sufficiently  so.     But,  what  is 

*  The  State  v,  Somerville,  21  Ifaine,  more,  it  is  within  the  cognisance  of 

29.  every  one  who  is  accustomed  to  read 

^  Wilbom  V.  The  State,  8  Sm.  &  M.  criminal  law  cases,  that  such  is  the  cur- 

846 ;  The  State  v.  Smart,  4  Rich.  866 ;  rent  practice  in  the  courts  generally. 

Commonwealth  v.   Stebbins,  8  Gray,  &  Locke  v.  The  State,  82  N.  H.  106; 

492;  Poindexter  v,  Conmion wealth,  6  Highland  v.  People,  1  Scam.  892;   Ray 

Rand,  667 ;  Rex  v.  Comer,  2  East  P.  v.  The  State,  1  Greene,  Iowa,  816 ;  The 

C.  616 ;  Rex  v,  Hungerford,  2  East  P.  State  v,  Redman,  17  Iowa,  829 ;  Shines 

C.  618;  The  State  v.  Hood,  61  Maine,  v.  The  State,  42  Missis.  881.    And  see 

868;  Howell  v.  The  State,  1  Oregon,  Gilbert  v.  Steodman,  1  Root,  408. 
241 ;  ScboonoTer  v.  The  State,  17  Ohio 

426 


^"2767  BPEaFic  ISSUES  and  offences.  [book  XI. 

may  not  have  the  value  alleged,  and  the  proof  may  not  have 
shown  that  all  were  stolen ;  and,  as  some  were  of  small  and 
others  of  greater  value,  the  jury  might  have  been  satisfied  of* 
the  guilt  of  the  prisoner,  on  the  proof  of  any  one  having  been* 
stolen.  The  guilt  might  have  been  confined  to  one  of  less 
value  than  five  dollars;  and,  if  so,  the  sentence  could  not 
stand."  ^  Now,  if  we  apply  this  reasoning  to  any  other  part 
of  the  indictment,  the  result  will  be  the  same.  The  jury  may 
have  acted  on  insufiicient  evidence  relating  to  this  charge,  or  to 
that,  or  to  that ;  but,  if  the  verdict  is,  therefore,  to  be  deemed 
wrong  as  to  these  several  particulars,  then  there  can  be  no 
general  verdict,  but  all  must  be  special.  In  short,  the  refine- 
ment thus  introduced  into  the  law  is  not  to  be  commended. 

§  766.  Continued.  —  On  the  other  hand,  in  Alabama,  where 
a  statute  expressly  requires  the  jury  to  find  the  value  specially, 
the  courts  hold,  that,  if  the  jury  omit  to  comply  with  the  statu- 
tory direction,  the  irregularity  is  not  one  of  which  the  prisoner 
can  complain.  ^^  It  has  no  effect,"  said  Chilton,  J.  '^  upon  his 
guilt  or  innocence,  but  is  only  important  as  it  relates  to  the 
restitution  of  the  property  stolen.  That  he  is  not  required  to 
restore  the  property,  or  that  the  jury  have  not,  by  their  verdict, 
furnished  the  party  aggrieved  by  reason  of  the  larceny  with 
the  means  of  obtaining  judgment  under  our  statute  for  the 
value  of  the  pistol  against  the  prisoner,  is  certainly  no  injury 
to  him ;  and,  not  having  been  injured,  he  cannot  complain."  ^ 

§  767.  drcnimttaiicefl  making  Value  more  or  less  Important — 

We  have  already  seen,  in  general,  that  the  value,  as  charged 
in  the  indictment,  will  b6  more  or  less  material  according  to 
>f hat  it  is,  and  what  is  the  condition  of  the  law.^  For  example, 
if  the  offence  is  grand  larceny  when  the  property  stolen  exceeds 
five  dollars  in  value,  and  petit  larceny  when  its  value  is  five 
dollars  or  less,  and  there  is  no  difference  in  the  punishment  of 
grand  larcenies  based  on  value,  it  is  only  necessary  for  tlie 
proof  to  cover  property  and  value  exceeding  five  dollars,  in  a 
case  for  grand  larceny,  and  the  jury  may  well  enough  find  a 


1  Highland  v.  People,  1  Scam.  892,  *  Jones  v.  The  State,  18  Ala.  163, 

894,  opinion  bj  Smith,  J.    See,  further,  157 ;  Case  v.  The  State,  26  Ala.  17. 

as  to  the  Terdict  in  this  State,  Hildreth  >  Ante,  §  751. 
V.  People,  82  111.  86. 
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general  verdict  of  guilty  though  the  value  alleged  is  greater 
than  is  proved.^  Perhaps  it  would  be  better  for  the  jury  to  cut 
*  down  the  value  in  their  verdict,  since  this  might  have  a  prac- 
tical effect  upon  the  sentence  when  pronounced  by  the  court, 
but  the  strict  law  is  plainly  enough  as  thus  stated.  In  a  Maine 
case,  —  where  the  question  was  not  precisely  one  of  value,  but 
it  involved  the  same  principle,  —  the  court  held,  that,  in  an 
indictment  for  the  larceny  of  several  articles,  if  the  judge 
instructs  the  jury  to  find  a  general  verdict  of  guilty  upon  proof 
as  to  one  only  of  the  articles,  this  is  erroneous,  and  the  verdict 
will  be  set  aside  and  a  new  trial  granted,  although  the  punish- 
ment is  the  same  when  the  larceny  is  of  a  part  as  when  it  is  of 
the  whole.  But  it  was  observed  that  the  distinction  would  be 
important  on  an  order  for  the  restitution  of  the  stolen  property ; 
also,  it  was  important  for  some  other  reasons.^ 

§  768.  Continued.  —  There  are  other  cases  which  sustain  the 
general  view  last  stated ;  resting,  perhaps,  upon  particular 
provisions  of  the  statute  law ;  ^  but  they  show,  that,  at  least, 
practically  it  is  not  well  to  permit  verdicts  to  be  returned  and 
entered,  where  the  result  will  be  to  make  a  much  heavier 
weight  of  guilt  appear  to  rest  on  the  defendant  than  was  actu- 
ally proved  to  the  satisfaction  of  the  jury.  And,  in  all  cases, 
in  order  to  sustain  a  verdict  of  guilty,  there  must  be  proof  of 
the  larceny  of  at  least  some  one  of  the  specific  articles  men- 
tioned in  the  indictment^ 

1  McCorklev.  TheState,  14Ind.89;  tioiiB   of  coin.    The    direction  to  the 

ante,  §  706,  751.    And  see  The  State  v,  jury,  giyen  in  order  to  raise  the  ques- 

Bunten,  2  Nott  &  McC.  441.  tion,  was,  in  substance,  that,  even  if 

^  The  State  v.  Somenrille,  21  Maine,  they  would  hare  been  unable  to  sajr 

20.  whether  the  prisoner  had  stolen  any 

'  The  State  v,  Windliam,  CheTes,  one  coin  of  the  enumerated  species,  if 

75;  The  Stete  v.  Bunten,  2  Nott  &  that  dass  of  coin  had  been  the  only 

McC.  441 ;  The  State  v.  Eersh,  1  Strob.  coin  alleged  to  have  been  stolen ;  still, 

852 ;  The  State  v.  Herring,  1  Brer.  159.  if  they  were  quite  satisfied  that  he  had 

^  Reg.  V.  Bond,  1  Den.  C.  C.  517,  stolen  some  one  or  other  of  the  coins 

4  Cox  C.  C.  281,  8  Car.  &  K.  887.    In  mentioned  in  the  count,  they  should 

this  case  the  opinion  of  the  migority  of  find  him  guilty.    We  think  this  direc- 

the  judges  was  deliyered  by  Alderson,  tion  was  wrong.    The  count,  including 

B.  According  to  the  report  in  Denison,  all  the  species  of  coin,  must  be  treated 

he  said :  "  The  indictment  charged  the  exactly  as  if  it  was  a  set  of  counts, 

prisoner  with  stealing  seTenty  soTor-  each  diarging  one  species  alone.    And, 

eigns,  one  hundred   and   forty  half-  if  so,  we  think  it  clear  that  the  juiy 

sovereigns,  and  so  on,  enumerating  (it  could  not  find  a  man  guilty  unless  they 

may  be  conceded)  all  possible  descrip-  could  say  afiArmatiyety  that  he  waa 
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§  769.  Purther  of  the  Verdict  —  (Pointih  in  the  Note) .  —  Such 
are  the  leading  principles  relating  to  the  verdict  in  cases  of  lar- 
ceny.   A  general  discussion  of  the  verdict,  and  its  rendition, 

appears  in  the  first  volume.^  There  are  a  few  points  which  it 

may  be  well  to  preserve  here  in  a  note.^    The  reader  should 

guilty  of  stealing  some  definite  thing,  all  that  is  necessary  to  warrant  a  con- 
described  in  one  of  the  counts.  And  yiction.  If  this  be  not  so,  it  would 
the  same  rule  must,  we  think,  apply  if  seem  that  the  criminal  law  of  this 
they  are  all  included  in  one  count.  Sup-  country  furnishes  a  person,  who  is 
pose  a  conviction  under  this  charge,  clearly  proved  to  have  committed  a 
and  a  subsequent  indictment  for  steal-  felony,  with  the  certain  means  of  es- 
ing  sovereigns.  How  is  the  prisoner  to  cape ;  and  that,  too,  by  the  machinery 
plead  and  prove  that  he  has  been  of  that  very  criminal  procedure  which 
convicted  of  that  ofi^nce  ?  All  the  was  originally  constructed  solely  as  a 
proof  he  could  then  give,  if  this  verdict  means  to  an  end,  namely,  the  effectual 
stand,  would  be  either  that  he  has  been  attainment  of  justice.  If  this  verdict 
convicted  of  stealing  sovereigns,  or  cannot  be  sustained,  the  indictment 
half  sovereigns,  or  crowns,  or  some  must  be  in  some  wi^  defective ;  and 
other  species  of  coin.  We  think  this  yet,  as  it  probably  could  not  be  framed 
cannot  be  just  to  a  prisoner.  On  the  otherwise,  it  follows  that  in  a  case  of 
other  hand,  if  he  has  been  convicted  of  this  kind  no  good  Indictment  could  be 
the  definite  crime  of  stealing  sovereigns,  framed,  which  seems  an  absurdity,  and 
and  acquitted  of  the  rest  of  the  charge,  therefore  not  in  conformity  with  the 
he  has  his  future  defence,  either  on  the  rules  of  the  criminal  law  of  England." 
plea  of  autrefois  convict  or  autrefois  ac-  p.  627,  528. 
guit,  as  to  the  whole  charge  in  this  in-  ^  Vol.  I.  §  1001  et  seq. 
dictment  But  on  this  charge,  and  the  '  Upon  an  indictment  for  stealing 
verdict  founded  thereon,  it  is  impossi-  bank-bills  and  a  gold  coin,  the  jury  le- 
ble  to  say  whether  he  is  convicted  or  turned  this  verdict :  "  Guilty,  but  not 
acquitted  of  any  particular  portion  of  of  taking  the  gold  piece."  And  it  was 
this  count  or  not.  He  is  certainly  not  held,  that  the  court  might,  against  the 
convicted  of  the  whole."  p.  626,  526.  objection  of  the  defendant,  record  this 
Earle,  J.  dissenting,  said :  ''  The  in-  as  a  verdict  of  not  guilty  as  to  so  much 
dictment  was  good  upon  its  face,  and  of  the  indictment  as  related  to  the  steal- 
the  prisoner  was  found  guilty  of  the  ing  of  the  gold  coin,  and  guilty  as  to 
crime  there  charged  against  him.  That  the  residue ;  although  the  jury,  pursu- 
crime  was  the  stealing  of  certain  pieces  ant  to  an  agreement  of  the  parties,  had 
of  the  current  coin  of  the  realm,  and  separated  after  finding  their  verdict, 
the  indictment  proceeded  to  specify  the  Commonwealth  v.  Stebbins,  8  Gray, 
various  sorts  of  coin ;  the  verdict  was,  492.  Wliere,  on  an  indictment  in  wliich 
that  he  did  steal  several  pieces  of  the  counts  for  horse-stealing  and  grand 
current  coin  of  the  realm,  mentioned  larceny  of  other  property  are  joined, 
in  the  indictment;  but,  that  the  jury  thejury  find  a  general  verdict  of  guilty, 
were  unable  to  say  positively  what  assessing  the  value  of  the  property  in 
precise  coins  were  taken.  But  of  the  gross,  but  not  passing  upon  the  amount 
felonious  taking  they  were  quite  cer-  charged  in  each  count,  and  the  court 
tain,  and  that  the  felonious  taking  was  enter  judgment  on  this  finding,  the 
a  taking  of  some  of  the  current  coins  judgment  will  be  reversed  as  erroneous, 
of  the  realm,  set  out  in  the  indictment  Warren  v.  The  State,  1  Greene,  Iowa, 
It  therefore  seems  to  me,  that  all  the  106.  It  is  always  competent  for  the 
essential  ingredients  of  the  crime  are  jury,  even  against  evidence,  if  they 
found  by  the  jury  as  fiicts,  and  that  is  will,  to  render  their  verdict  for  petit 
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observe,  that  the  various  points  considered  in  the  foregoing  sec- 
tions and  in  this  note  have  their  special  relations,  more  or  less 
intimate,  to  the  particular  statute  law  of  the  State ;  therefore, 
to  appreciate  them,  he  should  be  particularly  careful  to  appre- 
hend well  the  principles  out  of  which  they  proceed. 

§770.   Other  Points : — 

The  County  —  Search-warrants,  &o.  —  The  discussions  in  the 
first  volume  will  render  unnecessary  any  extended  statement 
as  to  various  other  points  which  might  properly  enough  receive 
consideration  here.  There,^  and  in  another  place  in  this  chap- 
ter,^ we  saw  the  doctrine  as  to  the  county  in  which  the  prose- 
cution is  to  be  carried  on.^  We  saw,  also,  something  of  the 
doctrine  as  to  search-warrants ;  ^  together  with  such  other  inci- 
dents, connected  with  the  procedure,  as  have  a  relation  to  other 
offences  as  well  as  this. 

IV.  Attempts. 

§  771.  ElBewhere  disonsaed.  —  In  a  previous  chapter,^  the  dis- 
cussion of  the  procedure  connected  with  criminal  attempts, 
though  in  its  aim  it  was  general  as  embracing  attempts  to  com- 
mit all  the  crimes,  and  not  specific  as  to  any  one,  led  us  in  fact 
into  a  pretty  full  examination  of  the  various  attempts  to  com- 
mit larceny.  There  is  no  necessity,  therefore,  that  the  subject 
should  be  further  examined  here. 

instead  of  grand  larceny.  The  State  v.  among  other  things,  with  taking  certain 
Bennet,  2  Tread.  698,  8  Brey.  515.  promissory  notes  for  the  payment  of 
And  see  The  State  v.  Wood,  1  Mill,  29 ;  money,  commonly  called  bank-notes, 
The  State  v.  Murphy,  8  Blackf.  498;  the  jury  returned  a  verdict  as  follows : 
Stroup  V,  Commonwealth,  1  Rob.  Va.  "  We,  the  jury,  find  the  defendant 
754 ;  Doty  v.  The  State,  6  Blackf.  529 ;  guilty  of  larceny  in  taking  the  money 
The  State  v.  Spurgin,  i  McCord,  252.  in  the  indictment  mentioned,  and  fix 
The  following  form  of  the  yerdict  has  the  amount  and  yalue  of  the  same  at 
been  adjudged  sufficient :  "  We,  the  $127.80  "  ;  it  was  held,  that  the  verdict 
jury,  find  the  prisoner,  Rich'd  Poindex-  was  sufficiently  formal.  The  State  v. 
ter,  guilty  of  petty  larceny."  Poindex-  Bond,  8  Iowa,  540. 
ter  17.  Commonwealth,  6  Hand,  667.  l  Vol.  I.  §  46  et  seq.,  59,  60. 
But  if  two  persons  are  indicted  together  ^  Ante,  §  727. 
for  stealing  the  same  goods,  one  cannot  '  And  see  Rex  v.  Simmonds,  1  Moo- 
be  convicted  of  petit,  and  the  other  of  dy,  408 ;  People  v.  Honeyman,  8  Denio, 
grand  larceny,  where  the  jury  find  each  121.  As  to  larceny  in  one  State  or 
to  have  stolen  all  the  goods,  because  country  and  the  goods  carried  by  the 
such  a  finding  would  be  repugnant,  thief  into  another,  see  Crim.  Law,  I. 
The  Stat«  v.  Davis,  8  McCord,  187.  §  105-110 ;  ante,  §  727 ;  Vol.  I.  §  59,  60. 
Where,  under  an  indictment  for  larceny  ^  Vol.  I.  §  206,  209,  218. 
in  which  the  defendant  was  charged,  ^  Ante,  §  71  et  seq.,  74, 84, 85, 87-92. 
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CHAPTER  XXXVI. 

LARCENY,    COMPOUND.^ 

§  772.  General  Rule  as  to  the  Form  of  Indictment.  —  The  stat- 
utes are  very  numerous,  creating  compound  larcenies ;  that  is, 
larcenies  aggravated  by  particular  circumstances  mentioned  in 
the  statutes.  There  is  no  special  difficulty  with  respect  to  the 
indictment  upon  such  statutes;  the  leading  doctrine  being, 
that  the  matter  of  aggravation  must  appear  in  the  allegation, 
which,  stripped  of  the  aggravating  matter,  embraces  still  a 
competent  charge  of  larceny  at  the  common  law. 

§  773.  Compound  Larceny  entirely  statutory — Form  of  Indict- 
ment—  Such  is  plainly  the  general  doctrine  from  which  it  is 
not  well  for  the  pleader  to  depart.  But  in  an  Irish  case,  where 
the  indictment  was  drawn  upon  a  statute  for  robbing  a  mail- 
bag  of  letters,  it  was  held  to  be  good,  as  against  the  objection 
of  the  defendant,  though  it  did  not  contain  a  charge  of  asporta- 
tion as  in  the  common-law  forms.  ^^  The  judges  were  all  of 
opinion,"  says  the  report,  ^'  that  the  statute  constituted  a  new 
species  of  offence,  and  did  not  refer  certain  acts  to  a  known 
species  of  crime ;  and  that  it  was  sufficient  to  use  the  words  of 
the  statute."  ^  The  principle  of  this  case  will  doubtless  apply 
to  some  of  our  American  enactments. 

§  774.  lUuBtration  —  General  View. — Tliis  chapter  might  well 
enough  close  here ;  the  author  relying  upon  the  discretion  of 
his  readers  to  apply,  to  the  cases  as  they  arise,  the  principles 
just  stated,  with  those  more  particularly  developed  in  other 
connections  in  various  parts  of  this  volume.  But  it  will  be  of 
practical  help  to  select  a  few  illustrative  forms  from  the  work 
of  Mr.  Archbold,  and  accompany  them  with  a  few  explanations. 

§  776.  Larceny  by  a  Clerk  or  Servant:  — 

Statute,  and  Form  of  Indictment  —  Stat.  7  &  8  Geo.  4,  C.  29, 

^  For  the  law  relating  to  this  title,  2d  ed.  pi.  482  et  seq. ;  Train  &  Heard 

see  Crim.  Law,  II.  §  881  et  seq.    For  Preccd.  341  et  seq. 

forms  of  the  indictment,  see  8  Chit.  ^  Rex  v.  Rossi ter,  Jebb,  50,  61. 
Crim.  Law,  984  et  seq. ;  Whart.  Preced. 
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§  46, 18  as  follows :  If  any  clerk  or  servant  shall  steal  any  chat- 
tel, money,  or  valuable  security,  belonging  to  or  in  the  posses- 
sion or  power  of  his  master,  every  such  offender,  being  con- 
victed thereof,  shall,"  &c.  And  the  following  is  Archbold's 
form  of  the  indictment :  — 

"  That  J.  S.,  late  of,  &c.,  on,  &c,,  at  the  parish  aforesaid,  in  the  county  afore- 
said, was  clerk  ['clerk  or  savant*]  to  J.  N.,  and  that  the  said  J.  S.,  afterwards, 
and  whilst  he  was  such  clerk  to  the  said  J.  N.,  as  aforesaid,  on  the  day  and  year 
aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
ten  pieces  of  the  current  gold  coin  of  the  realm,  called  sovereigns,  of  the  yalue  of 
ten  pounds ;  ten  yards  of  linen  cloth,  of  the  value  of  ten  shillings ;  and  one  hill 
of  exchange,  for  the  payment  of  ten  pounds,  and  of  the  value  of  ten  pounds  ['  any 
chatid,  monqf,  or  valuable  sectin7y'],  of  and  belonging  to  the  said  J.  N.,  his  mas- 
ter, then  and  there  being  found  [oTf  in  the  possession  and  power  {'possession  or 
power')  of  the  said  J.  N.,  his  master,  then  and  there  being],  then  and  there  felo- 
niously did  steal,  take,  and  carry  away ;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lady  the  queen,  her  crown, 
and  dignity."  i 

§  776.  Evidenoe,  &a — The  practitioner  should  attend  to 
the  nature  of  the  particular  offence,  as  shown  in  the  work  on 
the  Criminal  Law.  For  example,  Archbold,  speaking  of  what 
he  terms  the  ^^ evidence"  to  support  the  above  indictment, 
states  what  in  the  work  on  the  Criminal  Law  is  regarded  as 
the  law,  thus :  ^^  Prove  that  the  defendant,  at  the  time  he  com- 
mitted the  offence,  was  ^  clerk  or  servant'  to  J.  N.,  as  alleged 
in  the  indictment  The  driver  of  a  glass  coach  hired  for  the 
day  is  not  the  servant  of  the  hirer,  so  as  to  come  within  the 
statute.^  Then  prove  the  larceny.  Where,  upon  an  indictment 
for  larceny,  it  appeared  that  the  defendant,  being  sent  by  his 
master  to  get  change  for  a  5/.  note,  got  silver  for  it  and  ab- 
sconded, it  was  holden  that  it  was  not  larceny ;  because  the 
silver  had  never  been  in  the  possession  of  the  master,  except 
by  the  hands  of  the  defendant.'  But  if  the  property  be  in  the 
possession  of  the  master,  even  by  the  hands  of  another  clerk  or 
servant,  it  is  larceny.^  It  is  not  required  by  the  statute  that 
the  goods,  &c.,  stolen  should  be  the  property  of  the  master ;  the 

1  Archb.  Crim.  PI.  &  £v.  10th  Lond.  499 ;  Crim.  Law,  I.  f  288 ;  n.  f  88&- 
ed.  194.  842. 

2  Rex  V.  Haydon,  7  Car.  &  P.  446.  »  Rex  v,  Sullens,  1  Moody,  129. 
See  Quarman  v.  Burnett,  6  M.  &  W.  ^  Rex  v.  Murray,  1  Moody,  276. 
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words  of  the  statute  are  ^  belonging  to  or  in  the  possession  or 

power  of  the  master.' "  ^ 

§  777.  Stealing  from  a  Church  or.  Chapel:  — 

Statute,  and  Form  of  Indictment  —  By  Stat.  7  &  8  Greo.  4, 

c.  29,  §  10 :  ^^  If  any  person  shall  break  and  enter  any  church 
or  chapel,  and  steal  therein  any  chattel ;  or,  having  stolen  any 
chattel  in  any  church  or  chapel,  shall  break  out  of  the  same ; 
every  such  offender,  being  convicted  thereof,  shall  suffer  death 
as  a  felon."  And  the  form  of  indictment  on  the  first  clause  of 
this  statute,  as  given  by  Archbold,  is  the  following :  — 

"  That  J.  S.,  late  of,  &c.,  on,  &c.,  at  the  parish  aforesaid,  in  the  county  afore- 
said, the  church  of  the  said  parish  [off  a  certain  chapel]  [*  any  church  or  chapel '], 
there  situate,  feloniously  did  break  and  enter,  and  then  and  there,  in  the  said 
church,  one  silver  cup  [*  any  chattel  *]  of  the  value  of  six  pounds,  of  the  chattels 
of  the  parishioners  of  the  said  parish,  in  the  said  church  then  and  there  being 
found,  then  and  there  feloniously  and  sacrilegiously  did  steal,  take,  and  cany 
away;  against  the  form,"  &c.^ 

§  778.  Further  Views:  — 

Larceny  from  DwelUng-hotiBe  —  Name  of  the  Owner — Variance, 
&o.  —  From  the  last  form,  and  from  the  discussions  under  the 
title  Burglary  and  other  Breakings,  the  reader  will  see  how  tlie 
indictment  should  be  drawn  for  larceny  in  connection  with 
the  various  statutory  house  and  shop  breakings.  In  an  indict- 
ment for  stealing  from  a  dwelling-house,  it  is  necessary  to  state 
the  name  of  the  owner  of  the  house.  And  where  the  name 
was  alleged  to  be  Sarah  Lunns,  and  in  the  proofs  it  was  shown 
to  be  Sarah  London,  the  variance  was  held  to  be  fatal.  Of 
course,  in  such  a  case,  there  could  be  a  conviction  for  the 
simple  larceny.^ 

§  779.  PoUow  statute  —  "Btdiding." — Likewise  it  is  but  com- 
mon learning  that  the  indictment  must  pursue  the  terms  of  the 
statute.  Thus,  where,  in  Massachusetts,  the  statute  of  1851, 
c.  156,  §  4,  made  punishable  ^'  every  person  who  shall  conmiit 
the  offence  of  larceny  by  stealing  in  any  building^^  and  an  in- 
dictment charged  a  larceny  to  have  been  committed  by  the 
defendant  "  in  the  refreshment  saloon  of  Lewis  B.  Edwards," 

1  Archb.  Crim.  PL  &  Et.  10th  Lond.  '  Rex  v.  Woodward,  1  Leach,  4th  ed. 
ed.  194.  258,  note;  Rez  v.  White,  1  Leach,  4th 

2  Archb.  Crim.  PI.  &  £y.  10th  Lond.  ed.  262. 
ed.  286. 
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not  averring  that  this  refreshment  saloon  was  a  ^^  building,"  the 
allegation  was  held  to  be  insufficient.  The  sentence,  therefore, 
after  a  conviction,  was  ordered  to  be  for  a  sjmple  larceny.^ 

§  780.  Conoluding  ObservationB. — If  the  author  should  at- 
tempt to  furnish  forms  and  minute  directions  for  the  procedure 
upon  every  possible  statute  coming  within  the  present  title, 
this  chapter  would  be  swelled  beyond  due  proportions.  But 
those  who  have  studied  the  entire  matter  of  these  volumes  will 
find  no  difficulty  in  adapting  what  he  has  thus  acquired  to  meet 
all  the  ordinary  demands  of  this  entire  subject. 


LEWDNESS.    See  tit.  Bawdt-Housb  ;  Exposubb  of  Person,  &c. 
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781,  782.  Introduction. 
788-798.  The  Indictment. 
799-804.  The  Evidence. 
805, 806.  Points  of  Practice. 
807-811.  Where  the  Words  were  oral. 

§  781.    Criminal  compared   with   CiviL  — .Tlie    procedure,   in 

cases  of  criminal  prosecutions  for  libel,  has  a  close  analogy  to 
the  procedure  upon  the  civil  suit.  The  latter  illustrates  the 
former.  But,  as  our  discussion  must  be  confined  almost  ex- 
clusively to  those  things  which  pertain  to  the  criminal  law  in 
distinction  from  the  civil  department,  we  shall  necessarily  fail 
to  see,  in  these  pages,  all  the  light  which  would  be  derivable 
from  a  careful  contemplation  of  the  civil  suit. 

§782.  How  the  Chapter  divided. — What  will  be  attempted 
here  will  be  divided  as  follows :  I.  The  Indictment ;  II.  The 

1  Commonwealth  v.  Mahar,  8  Gray,    forms  of  the  indictment,  see  8  Chit. 
469.  Crim.  Law,  877 ;  Whart.  Freced.  2d  ed. 

3  For  the  law  relating  to  this  title,    pi.  939  et  8eq. ;  Train  &  Heard  Pieced, 
see  Crim.  Law,  IL  §  897  et  seq.    For    866  et  seq. 

VOL.  zi.  28  488 
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Evidence ;  III.  Points  of  Practice  ;  IV.  The  Procedure  where 
the  Words  were  oral, 

*  I.  The  Indictment. 

§  783.  Form  of  Indictment  —  Libel  on  Private  Person.  —  The 
indictment  for  libel  necessarily  varies  a  good  deal  in  its  struc- 
ture, to  correspond  to  the  varying  facts  and  circumstances  of 
cases.  Archbold  furnishes  the  following  form,  more  particu- 
larly adapted  to  a  case  in  which  the  libel  is  on  a  private  person, 
to  whom  it  was  sent  by  the  defendant  in  a  letter :  — 

"  That  J.  S.,  late  of  the  parish  of  B,  in  the  county  of  M,  schoolmaster,  con- 
triving, and  unlawfully,  wickedly,  and  maliciously  intending  to  injure,  vilify, 
and  prejudice  one  J.  N.,  and  to  deprive  him  of  his  good  name,  fame,  credit,  and 
reputation,  and  to  bring  him  into  great  contempt,  scandal,  infamy,  and  disgrace, 
on,  &c.,  with  force  and  arms,^  at  the  parish  aforesaid,  in  the  county  aforesaid, 
imlawfully,  wickedly,  and  maliciously  did  write  and  publish,  and  cause  and 
procure  to  be  written  and  published,  a  false,  scandalous,  malicious,  and  defama- 
tory libel,  in  the  form  of  a  letter  directed  to  the  said  J.  N.  [or,  if  the  publication 
were  in  any  other  manner,  omit  the  words,  Mn  the  form,'&c.],  containing  divers 
false,  scandalous,  malicious,  and  defamatory  matters  and  things  of  and  concern- 
ing the  said  J.  N.,  and  of  and  concerning  [&c.,  here  insert  such  of  the  subjects 
of  the  libel  as  it  may  be  necessary  to  refer  to  by  the  innuendoes,  in  setting  out 
the  libel],  according  to  the  tenor  and  effect^  following,  that  is  to  say  [here  set 
out  the  libel,  together  with  such  innuendoes  as  may  be  necessary  to  render  it 
Intelligible] ;  he  the  said  J.  S.  then  and  there  well  knowing  the  said  defamatory 
libel  to  be  false ;  to  the  great  damage,  scandal,  and  disgrace  of  the  said  J.  N.,  to 
the  evil  example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of 
our  lady  the  queen,  her  crown,  and  dignity."  ' 

§  784.  Allegations  introduced  to  explain  the  Libel :  — 
Subject  of  Discourse.  —  It  is  but  common  sense,  that,  when 
we  would  show  the  force  of  words  used  by  a  person,  we  should 
first  direct  attention  to  the  subject  of  the  discourse.  Writers 
do  this,  speakers  do  it,  everybody  does  who  would  show  the 
point  of  what  another  says.  Thus,  for  illustration,  a  judicial 
tribunal,  when  referred  to  a  previous  decision  as  an  authority 
respecting  the  law,  looks  at  the  record,  the  facts  of  the  case, 
and  the  subject-matter,  before  it  undertakes  to  weigh  the  words 

^  These   words,   "  with    force    and  does  no  harm  in  this  place.    I  should 

arms,"  are  quite    needless.     Rex   v.  prefer  the  shorter  expression,  "  of  the 

Burks,  7  T.  R.  4.    And  see  Vol.  I.  tenor  following."  And  see  Vol.  I.  §  559, 

§  602.  560. 

2  The  word  "effect"  is  not  an  apt  »  Archb.  Crim.  PI.  &  Ey.  10th  Lond. 

technical  word,   though  doubtless  it  ed.  612. 618. 
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used  by  the  judge  in  pronouncing  the  opinion,  and  it  limits  the 
effect  and  scope  of  the  words  by  what  thus  appears.^  This  is 
the  exact  rule  which  prevails  in  the  law  of  the  indictment  for 
Ubel. 

§  785.  "  Of  and  conceming  "  —  "What  more.  —  It  is  always 
necessary,  therefore,  that  the  indictment  should  charge  the 
words  to  have  been  spoken  "  of  and  conceming "  the  person 
alleged  to  have  been  defamed.^  But  even  this  alone  is  not 
generally  sufficient.  Thus,  it  has  been  laid  down,  that,  where 
it  does  not  appear  on  the  face  of  the  paper  who  its  author  was, 
or  who  it  was  about  whom  the  paper  was  written  or  what  was 
its  purpose,  all  these  things  should  be  averred  in  the  indict- 
ment.^ 

§  786.  zunstratioiiB.  —  The  rule  and  the  reason  thus  appear, 
and  the  rest  must  be  left  to  the  good  sense  of  practitioners 
and  judges.  Still  it  may  be  convenient  to  see  a  few  points 
adjudged  or  laid  down  heretofore.  Thus,  upon  an  information 
against  the  defendant,  for  that  he,  &c.,  wickedly,  maliciously, 
and  seditiously  did  write  and  publish,  &c.,  a  certain  false,  scan- 
dalous, and  seditious  libel  ^'  of  and  concerning  His  Majesty's 
government  and  the  employment  of  his  troops,  according  to 
the  tenor  and  effect  following"  (setting  forth  the  libel  ver- 
batim) ;  the  words  ^^  of  and  concerning"  were  held  sufficiently 
to  introduce  the  subsequent  matter,  while  the  whole  suffi- 
ciently averred  that  the  libel  was  written  ^^  of  and  concerning 
the  king's  government,  and  the  employment  of  his  troops."  ^ 
Where  an  indictment  for  the  libel  of  A  omitted  to  aver 
that  the  defendant  published  it  '^  of  and  concerning "  A, 
the  omission  was  held  not  to  be  supplied  by  the  allegation, 
^^  that  the  defendant  intended  to  vilify  A,  he  having  been 
mayor  of,  £c.,  and  to  cause  it  to  be  believed  that  as  such 
mayor  he  had  practised  corruption,  and  been  guilty  of  abuse 
in  respect  to  granting  a  license   to  one  B,  to  retail   beer," 

1  1  Bishop  Mar.  &  IMy.  |  68.    The  The    State    v.    Henderson,   1    Rich, 

cases  are  numerons  in  support  of  this  179. 

doctrine,  bat  this  is  not  the  place  to  *  The    Stato  v.  Henderson,  supra, 

collate  them.  And  see  The  State  v.  Atkins,  42  Vt 

s  The  Stote  v.  Brownlow,  7  Humph.  262. 

68;  Bex  v.  Marsden,  4  M.  &  S.  164;  «  Rex  v.  Home,  Cowp.  672,  4  Bro. 

P.  C.  868. 
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Ac,  and  concluding  "  to  the  injury  and  disgrace  of  A,"  &c. ; 
although  the  innuendoes  pointed  the  different  parts  of  the  libel 
to  A  and  to  B,  and  to  the  granting  of  the  license.^ 

§787.  Continued  —  LibeUouB    QnaHly  appear. —  But    all    the 

particular  cases  are  mere  illustrations  of  the  governing  prin- 
ciple ;  and  the  principle  is,  not  that  every  thing  connected  in 
fact  with  the  libel  should  be  averred  in  the  indictment,  but 
that  such  matter  only  must  be  as  is  necessary  to  make  the 
libellous  quality  appear.  In  one  case,  the  learned  judge  said : 
^'  It  is  next  objected,  that  the  indictment  is  not  sufficiently 
specific  in  charging  the  facts  in  the  letter,  which  constitute  the 
libel,  so  that  the  defendant  might  know  the  particular  facts  in 
his  publication  which  were  alleged  to  be  libellous,  the  truth  of 
which,  under  the  act  of  1805,  he  might  be  prepared  to  prove. 
To  this  objection  it  may  be  answered,  that  the  indictment 
recites  the  libellous  publication,  and  consequently  the  charge 
in  the  indictment  is  as  specific  as  are  the  statements  in  the 
libellous  publication."  ^  These  observations,  the  reader  per- 
ceives, must  have  been  made,  as  they  were,^  with  special 
reference  to  what  appeared  in  the  particular  case  then  in  con- 
templation ;  and  they  cannot  be  taken  for  a  universal  guide. 

§  788.  Continued  —  (Points,  in  the  Note).  —  And  if  the 
author  should  undertake  to  generalize  here  in  the  text,  his 
words  would  furnish  no  practical  help  to  inquirers,  who  would 
still  be  obliged  to  bring  each  individual  case  to  the  test  of  the 
general  rule  which  has  already  been  stated.  Still  the  digest 
in  the  note  ^  will  furnish  help  to  those  who  wish  to  look  up  the 

1  Hex  V.  Marsden,  4  M.  &  S.  164.  troops  of  our  said  lord  the  king,  and 

2  Melton  V.  The  State,  8  Humph.  .  meaning  thereby  that  diyere  liege  sub- 
8S9,  894,  opinion  by  Green,  J.  jeets  of  our  lord  the  king  had  been  in- 

>  Ante,  §  784.  humanly  cut  down  and  killed  by  the 
^  Where  an  information  for  a  libel  said  troops  of  our  said  lord  the  king ;  it 
alleged,  that  the  defendant,  intending  was  held,  on  arrest  of  judgment,  that 
to  insinuate  and  cause  it  to  be  believed  this  was  sufSlciently  certain,  without 
that  divers  liege  subjects  of  the  king  defining  what  particular  troops  were 
had  been  inhumanly  cut  down,  maimed,  meant.  So,  where  an  information  al- 
and killed  by  certain  troops  of  our  lord  leges  that  a  libel  was  published  of  and 
the  king,  unlawfully  and  maliciously  concerning  the  government,  and  the 
published  a  libel  of  and  concerning  the  libel  does  not  in  expresk  terms  charge 
government  of  this  realm,  and  of  and  the  acts  to  have  been  done  by  the 
concerning  the  said  troops ;  and  the  only  government  or  its  order,  the  whole  of 
innuendo  in  the  libel  was  applied  to  the  the  libel  must  be  looked  at,  in  order 
word  "  dragoons,"  meaning  the  said  that  the  court  may  interpret  it  in  the 
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cases ;  but  let  them  be  cautioned  that,  before  they  take  a  point 
as  their  practical  guide,  they  should  examine  the  report  itself. 

§  789.  The  Tenor  of  the  lAbel :  — 

General  Doctrine  —  ProfeM  to  set  out  Tenor  —  Set  it  out  in  Faot. 

— ^A  libel  belongs  to  that  class  of  instruments  ^  which  must  be 
set  out  in  the  indictment,  not  according  to  their  effect,  or  pur- 
port, but  according  to  their  tenor .^  This  rule  embraces'  two 
parts ;  first,  that  the  indictment  must  use  either  the  word  tenor 
or  some  other  word  or  phrase  of  equivalent  meaning,  signifying 
the  intention  to  set  out  the  words  of  the  libel  in  distinction 
from  the  mere  substance  of  the  words ;  secondly,  that  so  in 
fact  the  libel  must  be  recited,  in  such  exact  words  as  have  been 
already  ^  described  in  these  volumes.^  Thus,  for  example,  an 
indictment  charging  that  the  defendant  ^^  did  write  a  certain 
false,  malicious,  and  defamatory  libel  of  and  concerning  the 

way  in  which  ordinary  persons  would  in  the  indictment,  pointing  the  meaning 

miderstand  it,  and  judge  from  the  whole  to  the  persons  thus  named.    But  there 

tenor  of  it  whether  it  is  written  of  and  should  be  a  full  and  explicit  averment, 

concerning  the  government;  therefore  that  the  defendant,  under  and  by  the 

such  an  information  was  held  good  after  use  of  'the  covert  terms,  wrote  of  and 

veisdict,  although  the  record  did  not  concerning  the  persons,  &c.    The  State 

contain  any  avennent  of  extrinsic  facts,  v.  Henderson,  1  Rich.  179. « In  general 

in  order  to  show  that  the  libel  was  terms,  the  indictment  must  set  forth 

written  of  and  concerning  the  govern-  matter  libellous  on  its  fiice,  of  which 

ment.    Rex  v.  Burdett,  4  B.  &  Aid.  314.  the  court  is  to  judge ;  or  matter  not 

The  residence  and  addition  of  the  per-  libellous  on  its  face,  and  allege  that  it 

son  libelled  need  not  be  set  out  in  the  was  intended  by  the  prisoner  to  be  so, 

indictment.     The  State  v.  Barnes,  82  in  which  case  the  question  of  intent  is 

Maine,  6d0.    Neither  need  his  profes-  for  the  jury.    The  State  &.  White,  6  Ire. 

sion  or  occupation.    Commonwealth  v.  418.     An  indictment  for  sending,  by 

Vamey,  10  Cusb.  402.    Plainly,  how-  mail,  a  sealed  letter  containing  libellous 

ever,  if  he  is  an  official  person,  and  the  matter,  must  aver  that  it  was  done  with 

libel  is  of  him  in  respect  of  his  office,  the  intent  to  provoke  a  breach  of  the 

this  official  position  must  be  stated  in  peace.    Hodges  v.  The  State,  5  Humph . 

the  allegation.    Rex  v.  Hatfield,  4  Car.  112.    But  the  reader  should  take  care 

&  P.  244.    Where  the  libellous  nature  not  to  give  too  wide  a  scope  to  tills 

of  a  paper  does  not  appear  upon  its  point. 

fiu»,  but  it  proceeds  from  some  latent  ^  Ante,  §  408-406,  and  the  places 

meaning,  this  latent  meaning  must  be  there  referred  to. 

made  to  appear  by  averment.    Thus,  if  ^  Rex  v.  Beare,  1  Ld.  Raym.  414 ; 

the  persons  alleged  to  have  been  libelled  Commonwealth  v.  Sweney,  10  S.  &  R. 

are  alluded  to  in  ambiguous  and  covert  178 ;  The  State  v,  Brownlow,  7  Humph, 

terms,  it  is  not  sufficient  to  aver  gener-  68. 

ally  that  the  paper  was  composed  and  '  Vol.  I.  §  662 ;  ante,  §  406. 

published  "of  and  concerning"  these  ^  The  State  v.  Goodman,  6  Rich.  887; 

persons,  naming  them,  with  innuendoes  Commonwealth  t^.  Wright,  1  Cush.  46 ; 

accompanying  the  covert  terms  wher-  Commonwealth   v.  Tarbox,    1    Cush. 

ever  they  occur  in  tlie  paper  as  set  out  66. 
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said  E.  K.,  which  said  false,  malicious,  and  defamatory  libel  is 
of  the  following  purport  and  effect,  that  is  to  say; ''  and  then 
setting  out,  within  inverted  commas,  what  by  the  evidence  was 
shown  to  be  an  exact  copy  of  the  libel ;  was  held  not  to  be 
suflScient,  on  a  verdict  of  guilty  being  found  by  the  jury,  to 
support  a  judgment  against  the  defendant.^ 

§  790.    Ezonse  for  omittixig   Tenor  —  Obscena — If  the  libel 

is  too  obscene  to  be  decently  spread  upon  the  record,  then  the 
indictment  may  allege  this  fact  by  way  of  excuse,  and  give  only 
its  substance ;  but,  like  any  other  libel,  an  obscene  one  must 
be  set  out  according  to  its  tenor,  unless  its  too  indecent  char- 
acter is  thus  expressly  alleged,  by  way  of  excuse.^ 
§  791.  How  much :  — 

IdbeUouB  Farts  of  PubUcation  only  — How.  —  The  indictment 

need  not  set  forth  the  whole  of  the  libellous  publication.  It  is 
enough  that  it  contains  the  parts  upon  which  the  prosecutor 
intends  to  rely  .at  the  trial.  And  if  a  part  which  is  not  recited 
qualifies  a  part  which  is,  the  defendant  may  have  this  part  read 
to  the  jury  in  evidence,  by  way  of  defence.^  Yet  if,  in  fact,  the 
whole  of  the  libellous  paper  is  set  out  in  the  indictment,  the 
defendant  cannot  object ;  though  the  allegation  charges  him  to 
have  done,  inter  alia^  so  and  so.^  Moreover,  if  the  date  and 
signature,  at  the  end  of  the  libel,  are  omitted  from  the  copy  in 
the  indictment,  this  creates  no  variance.^ 

§  792.  Continued.  —  Archbold  states  the  doctrine  as  follows  :^ 

1  The  State  v.  Goodman,  supra.  the  instrunient  is  not  giren  in  the  in- 

^  Commonwealth  v.  Tarbox,  1  Cosh,  dictment,  but  a  general  description  of 

66;  The  State  v.  Brown,  27  Yt.  619;  it  is  given,  the  court  cannot  judicially 

Commonwealth  v.  Holmes,  17  Mass.  know  how  obscene  the  tenor  is;   or, 

836.    And  see  The  State  v,  Hanson, *23  what  is  still  more  to  the  puipoee,  know 

Texas,  282 ;  People  v.  Girardin,  1  Mich,  that  the  grand  jury  deemed  it  to  be  too 

90.    The  last  cited  case  seems  to  &yor  obscene  to  be  pla^  upon  the  record, 

the  idea  that  it  is  not  necessary  to  men-  The  huct  of  the  too  great  obsoenitj 

tion  the  obscenity  by  way  of  excuse,  couldappearonly  from  the  recital;  and 

Such  a  doctrine,  if  it  is  really  held  by  the  fact  that  the  grand  juiy  deemed  it 

the  court,  as  perhaps  this  case  does  not  too  obscene  could  be  known  only  by 

sufficiently  establish  that  it  is,  is  con-  their  saying  so. 

trary,  not  only  to  the  other  decisions,  '  Rex  v.  Bear,  2  Salk.  417. 

but  to  a  principle  of  good  sense  which  *  "Rex  v.  Johnson,  2  Show.  488. 

radiates  through  the  whole  system  of  ^  Commonwealth  v.  Hamon,  2  Gray, 

criminal  pleading.      It  is,  that,  when  289. 

the  pleader  departs  from  a  general  rule,  ^  Archb.  Grim.  PI.  &  £t.  lOth  Loud. 

the  reason  for  the  departure  must  ap-  ed.  525. 
pear  upon  the  record.    If  the  tenor  of 
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^^  Such  part  of  the  publication  as  is  libellous,  or  as  the  prose- 
cutor chooses  to  set  out,  must  be  set  out  correctly.^  If  parts 
of  the  publication  be  selected,  they  must  be  set  forth  thus: 

*  in  a  certain  part  of  which  said there  were  and  are 

contained  certain  false,  wicked,  malicious,  scandalous,  sedi- 
tious, and  libellous  matters,  of  and  concerning,'  &c., '  according 
to  the  tenor  and  effect  following,  that  is  to  saj: '  'And  in  a 
certain  other  part,'  &c.  &c.^  If  the  libel  be  in  a  foreign  lan- 
guage, it  must  be  set  out  in  such  language,  tferbatimj  together 
with  a  correct  translation."  • 

§  793.    The  Innuendoes :  — 

General  Doctrine  —  Meaning  of  Innuendo : —  Ita  Office  —  lUua- 
tration.  —  If  a  man  is  explaining  to  another  something  which 
a  third  person  has  written,  he  not  only  states,  in  the  outset, 
such  facts  as  will  make  the  point  of  the  writing  appear,  in  the 
way  already  mentioned ;  ^  but,  while  reading  it,  he  intersperses 
also,  with  the  words,  here  and  there  a  remark  of  his  own,  link- 
ing the  word  read  to  the  statement  of  fact  which  he  had  before 
given.  Upon  this  plan,  likewise,  the  indictment  for  libel  is 
drawn  throughout.  The  remark  linking  the  word  to  the  pre- 
vious statement  is  called  an  innuendo.  Its  office  is  limited 
strictly  to  the  explanation  thus  indicated ;  for  it  cannot  add  to 
or  change  or  explain  the  previous  statements ;  which  must  be 
sufficient  as  to  the  facts  attendant  on  the  libellous  publication, 
without  drawing  any  thing  from  the  innuendo^  It  is  not, 
therefore,  a  matter  upon  which  evidence  can  be  introduced  to 
sustain  it  at  the  trial.^  Suppose,  for  example,  a  word  may 
have  two  meanings;  then,  if  the  introductory  facts  averred 
have  laid  the  foundation  for  the  meaning  claimed  by  the  prose- 
cutor, the  innuendo  may  point  out  this  meaning.''^ 

§  794.  When  the  Innuendo  to  be  employed  —  Ita  Office,  con- 
tinued —  Surpluaage  —  Wrong   Meaning,  fta  —  (Pointa,   in    tlie 

1  Wright  V.  ClementB,  8  B.  &  Aid.  4  Co.  17;  Anonymous,  11  Mod.  220; 
608;  Tabart  v.  Tipper,  1  Camp.  860;  Rex  v.  Kosewell,  8  Mod.  68;  Harrison 
Cartwright  v.  Wright,  1  D.  &  R.  280.  v.  Thomborough,  10  Mod.  196 ;  Gosling 

2  See  1  Camp.  850.  v.  Morgan,  8  Casey,  273. 

s  Zenobio  v.  Axtell,  6  T.  R.  162.    See  *  The  State  v.  Henderson,  1  Rich. 

Vol.  I.  §  664,  665.  179 ;  Van  Vechten  v,  Hopkins,  6  Johns. 

♦  Ante,  §  784.  211,  224. 

A  Rex  V.  Alderton,  Say.  280 ;  Thomas  7  Gosling  v.  Mdk-gan,  8  Casey,  278. 
V.  Azwbrth,  Hob.  2 ;  James  v.  Rutlech, 
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Note).  —  "  Where,"  says  an  American  annotator,^  "  the  words 
are  in  themselves  plain,  and  their  application  not  doubtful,  no 
inniiendo  is  necessary.^  And  if  an  innuendo  state  new  matter 
which  is  superfluous,  and  not  necessary  to  support  the  action 
[the  rule  is  the  same,  also,  on  an  indictment] ,  it  may  be  i-ejected 
as  surplusage.^  So,  if  the  new  matter  be  repugnant  and  insen- 
sible." *  But  in  cases  where  the  innuendo  is  really  necessary 
to  point  the  meaning,  if  on  the  trial  the  meaning  does  not 
appear  to  be  such  as  is  thus  indicated,  the  reader  will  see,  that, 
of  necessity,  it  is  insufficient,  and  the  indictment  is  not  sus- 
tained.^ 

^  Judge  Williams,  in  his  ed.  of  Hob.  innuendo,  say, '  meaning  my  bam  full 

top  page  9.  of  corn ' ;  Barham's  Case,  4  Co.  20  a ; 

2  Rex  V.  Horne,  Cowp.  672 ;   Wool-  because  this  is  not  an  explanation  de- 

noth  V.  Meadows,  6  East,  468,  469.  rived  from  any  thing  which  preceded  it 

>  Koberts  v.  Cambden,  9  East,  93 ;  on  the  record,  but  from  the  statement 
Wilner  v.  Hold,  Cro.  Car.  489 ;  Thomas  of  an  extrinsic  fact  which  had  not  pre- 
V.  Croswelli  7  Johns.  264,  272;  The  riously  been  stated.  But  if,  in  the  in- 
State  V.  Farley,  4  McCord,  817.  troductory  part  of  the  declaration,  it 

4  Smith  V.  Cooker,  Cro.  Car.  512.  had  been  averred  that  the  defendant 

^  And  see  Heard  on  Slander,  §  226.  had  a  bam  full  of  com,  and  that,  in  a 

Upon   this  whole  matter  of  the  coUo-  discourse  about  that  barn,  he  had  spo- 

quium  and  the  innuendo,  it  may  be  well  ken  the  above  words  of  the  plaintiff, 

to  refer  to  the  collection  of  points  made  an  innuendo  of  its  being  the  bam  full  of 

by  Mr.  Archbold.    He  says  :  "  Besides  com  would  have  been  good  ;  for,  by 

setting  out  the  libellous  passages  of  the  coupling  the  innuendo  with  the  introdac- 

publication,  the  indictment  must  also  tory  averment,  it  would  have  made  it 

contain  such  averments  and  innuendoes  complete.   So,  in  an  action  for  the  words 

as  may  be  necessary  to  render  it  intel-  '  He  is  a  thief,'  you  cannot  explain  the 

ligible,  and  its  application  to  the  queen  defendant's  meaning  in  the  use  of  the 

or  her  government,  &c.,  evident.  When  word  *  he,'  by  an  innuendo  '  meaning 

the  statement  of  an  extrinsic  fact  is  the  said  plaintiff,'  or  the  like,  unless 

necessary  in  order  to  render  the  libel  something  appear  previously  upon  the 

Intelligible,  or  to  show  its  libellous  qual-  record  to  ground  that  explanation ;  but, 

ity,  such  extrinsic  fact  must  be  averred  if  you  had  previously  charged  the  words 

in  the  introductory  part  of  the  indict-  to  have  been  spoken  of  and  concerning 

ment ;  but,  where  it  is  necessary  merely  the   plaintiff,   then  such   an    innuendo 

to  explain  a  word  by  reference  to  some-  would  be  correct ;   for,  when  it  is  al- 

thing  which  has  preceded  it,  this  is  leged  that  the  defendant  said  of  the 

done  by  an  innuendo.    And  an  innuendo  plaintiff  '  He  is  a  thief,'  this  is  an  evi- 

can  explain  only  in  cases  where  some-  dent  ground  for  the  explanation  given 

thing  already  appears  upon  the  record  by  the  innuendo,  that  the  plaintiff  was 

to  ground  the  explanation ;  it  cannot,  referred  to  by  Uie  word  '  he.'    See  1 

of  itoelf,  change,  add  to,  or  enlarge  the  Rol.  Ab.  88,  pi.  7, 86,  pi.  7 ;  2  Rol.  Rep. 

sense  of  expressions  beyond  their  usual  244;  Cro.  Jac.  126,  89;  1  Sid.  52;  2 

acceptation  and  meaning.     See  2  Salk.  Stra.  984 ;  1  Saund.  242,  n.  8 ;  Goldstein 

518 ;  Cowp.  684.    Thus,  for  instance,  v.  Foss,  9  D.  &  R.  197,  6  B.  &  C.  154; 

in  an  action  on  the  case  against  a  man  Clement  v.  Fisher,  1  Man.  &  Ry.  281, 

for  saying  of  another  *he  has  burnt  my  7  B.  &  C.  459;  Alexander  v.  Angle,  1 

bam,'  the  plaintiff  cannot,  by  way  of  C  &  J.  148 ;  Tomlinson  v.  Brittlebank, 
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§  795.   Where  the  Libel  is  by  Signs ^  instead  of  Words:  — 
Form  of  indiotanent.  —  The  following  is  Archbold's  form  of 
the  indictment  for  hanging  a  man  in  effigy :  — 

"That  J.  S.,  late  of,  &c,  contriving  and  unlawfully,  wickedly,  and  mali- 
douslj  intending  to  injure,  vilify,  and  prejudice  one  J.  N.,  and  to  deprive  him  of 
his  good  name,  fame,  credit,  and  reputation,  and  to  bring  him  into  great  contempt, 
icandal,  infamy,  and  disgrace,  on,  &c.,  with  force  and  arms,  at,  &c.,  in  the  county 
aforesaid,  unlawfully,  wickedly,  and  maliciously  did  make,  and  cause  and  pro- 
cure to  be  made,  a  certain  gibbet  and  gallows,  and  also  a  certain  e£Bgy  or  figure 
intended  to  represent  the  said  J.  N. ;  and  then  and  there  unlawfully,  wickedly, 
and  maliciously  did  erect,  set  up,  and  fix,  and  cause  and  procure  to  be  erected, 
set  up,  and  fixed,  the  said  gibbet  and  gallows,  in  a  certain  yard  and  place  near 

unto  a  certain  common  highway,  there  situate,  called ,  and  near  to  a  certain 

ferry  called  The  Horse  Ferry,  where  the  said  J.  N.  was  used  and  accustomed  to 
ply  in  the  way  of  his  trade  and  business  of  a  waterman ;  and  then  and  there 
unlawfully,  wickedly,  and  maliciously  did  hang  up  and  suspend,  and  cause  and 
procure  to  be  hung  up  and  suspended,  the  said  effigy  and  fig^ure,  to  and  upon  the 
said  gibbet  and  gallows,  with  the  name  of  thft  said  J.  N.  inscribed  on  a  piece  of 
wood  and  affixed  to  the  said  effigy  and  figure,  together  with  divers  scandalous 

4  B.  &  Ad.  680,  1   Nev.  &  M.  455 ;  But  in  the  introductory  part  of  the  in- 

Sweetapple  v.  Jesse,  5  B.  &  Ad.  27,  2  formation  the  libel  was  charged  to  have 

Nev.  &M. 86;  Curtis o.  Curtis,  lOBing.  been  written  'of  and  concerning-  the 

477,  4  Moore  &  S.  887 ;    Slowman  v.  Pretender,  and  of  and  concerning  his 

Dutton,  10  Bing.  402,  4  Moore  &  S.  right  to  the  crown  of  Great  Britain ' ; 

174 ;  Day  v.  Robinson,  1  A.  &  £.  554,  and  it  was  holden  that  the  innuendoes  in 

4  Nev.  &  M.  884.    In  Rex  v.  Tutchin,  the  body  of  the  libel,  explaining  the 

5  Harg.  St.  Tr.  582, 590,  one  part  of  the  words  'Chevalier,' &c.,  to  mean  the 
libel  was  thus :  '  The  mismanagements  Pretender,  and  his  hereditary  right  to 
of  the  navy  have  been  a  greater  tax  upon  the  crown  of  Great  Britain,  when  con- 
the  merchants  than  the  duties  raised  by  nected  with  the  averment  in  the  intro- 
Parliament ' ;  in  order  to  explain  what  ductory  part,  of  its  being  written  '  of 
was  meant  by  the  navy,  the  introduc-  and  concerning  the  Pretender  and  his 
tory  part  of  the  ijiformation  charged  right  to  the  crown  of  Great  Britain,' 
the  libel  to  have  been  written  '  of  and  were  a  sufficient  explanation  to  make 
concerning  the  royal  navy  of  this  good  the  charge.  But  where  the  words 
kingdom,  and  the  government  of  the  or  libel  are  in  the  second  person,  and 
said  navy ' ;  and  when,  in  stating  the  the  sUnder  is  spoken  or  the  libel  is  di- 
libel,  it  came  to  the  word  'navy,'  it  rected  to  the  party  slandered  or  libelled, 
explained  it  by  an  innuendo,  thus  :  and  it  is  so  alleged  in  the  indictment,  — 
'  meaning  the  royal  navy  of  this  king-  as,  where  a  declaration  charges  that  the 
dom ' ;  which,  being  coupled  with  the  defendant,  in  a  discourse  with  the  plain- 
averment  in  the  introductory  part  of  it,  tifi;  said  to  him, '  You  are  a  thief/  —  it 
made  the  sense  and  the  charge  com-  is  unnecessary  to  aver  that  they  were 
plete.  In  Rex  v.  Matthews,  9  Harg.  St.  spoken  or  written  of  and  concerning 
Tr.  682,  tlie  words  of  the  libel  were  the  plaintifif;  nor  is  there  any  need  of 
these  :  '  From  the  solemnity  of  the  an  innuendo,  for  it  is  plain  enough  with- 
Chevalier's  birth,  and  if  hereditary  out  it  that  '  you '  means  the  plaintiff, 
right  be  any  recommendation,  he  has  Skutt  v.  Hawkins,  2  Rol.  Rep.  248, 
that  to  plead  in  his  favor';  it  was  there  244;  and  see  1  Rol.  Ab.  85,  pi  8." 
objected  —What  Chevalier  ?  who  is  he  1  Archb.  Crim.  Pi.  &  Ev.  lOth  Lond.  ed. 
what  recommendation  1  and  to  what  ?  525,  526. 
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inscriptions  and  devices  affixed  upon  and  about  the  samei  reflecting  on  the  char- 
acter of  the  said  J.  N. ;  and  did  then  and  there  keep  and  continue,  and  cause  and 
procure  to  be  kept  and  continued,  the  said  gibbet  and  gallows,  so  erected  and  set 
up  as  aforesaid,  with  the  said  effigy  and  flg^ure  hung  up  and  suspended  to  and 
from  the  same,  as  aforesaid,  together  with  the  several  inscriptions  and  derices 
aforesaid,  so  affixed  as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space  of 
four  days  then  next  following,  and  during  all  that  time  unlawflillj,  wickedlj,  and 
maliciously  did  then  and  there  publish  and  expose  the  said  gibbet  and  gallows, 
with  the  said  efflgj  and  figure  thereon,  to  the  sight  and  view  of  direra  good  and 
worthy  subjects  of  our  said  lady  the  queen,  passing  and  repassing  in  and  along 
the  highway  aforesaid ;  to  the  great  scandal,  infamy,  and  disgrace  of  the  said 
J.  N.,  to  the  evil  example  of  all  others  in  the  like  case  oflfending,  and  against  the 
peace  of  our  lady  the  queen,  her  crown,  and  digni^."  ^ 

§  796.  Further  of  the  Form  —  Proof — Varianca — In  North 
Carolina  an  indictment  alleged,  that  the  defendant,  contriying, 
intending,  <&c.,  set  up  in  public  a  board,  on  which  was  a  paint- 
ing or  picture  of  a  human  Jiead,  with  a  nail  driyen  through  the 
ear,  and  a  pair  of  shears  hung  on  the  nail ;  and  the  proof  was, 
that  a  human  head,  showing  a  side  face  with  an  ear,  a  nail 
driven  through  the  ear,  and  a  pair  of  shears  hung  on  the  nail, 
was  inscribed  or  cut  in  the  board  by  me^ns  of  some  instrument, 
but  was  not  painted.  And  it  was  held,  that  there  was  a  fatal 
variance  between  the  allegation  and  the  proof,  and  that  the 
defendant  must  be  acquitted.^ 

§  797.  Libels  relating  to  Public  Affairs  :  — 

Form  of  Indictment  —  Ziibel  on  Judge  and  Jury.  —  The  follow- 
ing is  Archbold's  form  of  an  indictment  for  a  libel  upon  a 
judge  and  jury  in  the  discharge  of  their  duties :  — 

• 

"  That  heretofore,  to  wit,  at  the  sittings  at  Nisi  Prius,  holden  after  Trinity 
Term,  to  Wit,  on  the  twentieth  day  of  June,  in,  &c.,  at,  &c.,  before  the  Right 
Honorable  Sir  Frederick  Pollock,  chief  baron  of  our  said  lady  the  queen, 
of  her  Court  of  Exchequer  at  Westminster  aforesaid,  a  certain  issue  duly 
joined  in  the  said  court  between  one  A.  B.  and  one  C.  D.,  in  a  certain  action 
on  promises,  in  which  the  said  A.  B.  was  plaintiff,  and  the  said  C.  D.  defend- 
ant, came  oato  be  tried  in  due  form  of  law,  and  was  then  and  there  tried  by 
a  certain  jury  of  the  country  in  tliat  behalf  duly  sworn,  and  taken  between  the 
parties  aforesaid.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  J.  8.,  late  of  the  parish  of  B,  in  the  county  of  M,  printer, 
being  a  wicked  and  ill-disposed  person,  wickedly  and  maliciously  contriving  and 
intending  to  bring  the  administration  of  justice  in  this  kingdom  into  contempt, 
and  to  scandalize  and  vilify  the  said  Sir  Frederick  Pollock,  and  the  jurors  by 
whom  the  said  issue  was  so  tried  as  aforesaid,  and  to  cause  it  to  be  believed 

1  Archb.  Crim.  PI.  &  Ev.  10th  Loud.  «  The  State  p.  Powers,  12  Ire.  6. 

ed.  618. 
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that  [here  state  the  effect  of  the  libel] ;  on  the  twentj-fint  daj  of  June,  in  the 
year  last  aforesaid,  with  force  and  arms,  i^t  the  parish  aforesaid,  in  the  county 
aforesaid,  wickedly  and  maliciously  did  write  and  publish,  and  cause  and  procure 
to  be  written  and  published,  a  certain  false,  wicked,  malicious,  and  scandalous 
libel,  of  and  concerning  the  administration  of  justice  in  this  kingdom,  and  of 
and  concerning  the  trial  of  the  said  issue,  and  of  and  concerning  the  said  Sir 
Frederick  Pollock,  and  the  jurors  by  whom  the  said  issue  was  so  tried  as  afore- 
said, according  to  the  tenor  and  effect  following,  that  is  to  say  [here  set  out  the 
libel,  together  with  such  innuendoes  as  may  be  requisite] ;  to  the  great  scandal 
and  reproach  of  the  administration  of  justice  in  this  kingdom,  in  contempt  of 
our  lady  the  queen  and  her  laws,  to  the  CTil  example  of  all  others  in  like 
case  offending,  and  against  the  peace  of  our  lady  the  queen,  her  crown,  and 
dignity."  i 

§  798.  FormB  Various.  —  The  reader  should  constantly  bear 
in  mind,  that  with  such  exceptions  as  relate  to  some  parts 
which  we  have  already  considered,  these  forms  of  the  indict- 
ment may  be  made  as  yarious  as  are  the  facts  of  the  cases 
themselves. 

n.  The  Evidence. 
§  799.    Introductory  Avenuenta  to  be  proved  —  Innuendoes, 

not  —  Surplusage.  —  We  have  already  seen,^  that  an  innuendo 
is  not,  in  its  nature,  an  allegation  of  such  fact  as  is  to  be 
maintained  by  proof.  It  is  otherwise,  however,  of  those  intro- 
ductory averments  to  which  the  libel  is,  by  the  inntiendoeSj 
linked ;  they  must  be  proved,  when  they  cannot  be  rejected  as 
unnecessary  and  consequently  as  being  mere  surplusage,  as 
much  as  the  publication  of  the  libel  itself.^ 

§  800.  PubUoation  to  be  proved  •—  How  —  SeUlng  Newspaper. 
—  The  publication,  which  must  be  proved,  is  provable  in  a 
variety  of  ways,  according  to  circumstances ;  there  being, 
upon  this  point,  no  general  rule.^  If  one  sells  a  newspaper, 
containing  the  libel,  he,  of  course,  publishes  it.'^  And  there 
is,  on  this  subject,  a  further  doctrine  which  was  stated  in  the 
work  on  the  Criminal  Law.^ 

1  Archb.  Crim.  Fl.  &  £y.  10th  Lond.  v,  Donnison,  4  B.  ft  Ad.  698 ;  Mayne  v. 

ed.  688.  Fletcher,  4  Man.  ft  R.  811 ;  Rex  v. 

3  Ante,  §  798.  Hart,  10  East,  94 ;  Rex  v.  Amphllt,  6 

s  The  State  v.  Ferrin,  2  Brev.  474 ;  D.  ft  R.  125,  4  B.  ft  C.  85. 

Reg.  V.  Gregory,  8  Q.  B.  508 ;  Rex  v.  &  Respublica  v.  Davis,  8  Yeatet,  128 ; 

Grant,  8  Ner.  ft  M.  106,  5  B.  ft  Ad.  Rex  v.  Ahnon,  5  Bur.  2686. 

1061,  «  Crim.  Law,  I.  §  408^105 ;  H.  §  912, 

*  See  Rex  v.  Topham,  4  T.  R.  126 ;  918. 
Reg.  V.  LoTett,  9  Car.  ft  F.  462;  Rex 
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§  801.    The    MaUce  —  Other  Evil  Ihtent.  —  The  e\^il   intent, 

called  malice,  with  which  the  publication  was  made,  is,  as  a 
general  rule,  sufficiently  inferred  by  the  law  from  the  mere 
fact  of  the  publication.^  Perhaps  it  may  be  necessary,  under 
some  circumstances,  to  prove  a  special  intent  laid,  by  the 
introduction  of  testimony  tending  to  show  this  in  particular. 
There  is  a  case  in  which  Bayley,  J.  ruled,  that,  if  a  libel  is 
alleged  in  an  indictment  to  have  been  published  with  intent  to 
defame  certain  magistrates,  and  also  to  bring  the  administra- 
tion of  justice  into  contempt,  it  is  sufficient  to  prove  a  publi- 
cation with  either  of  those  intentions.^  In  general  terms,  it 
is  quite  plainly  unnecessary  to  prove  more  than  the  law  re- 
quires to  constitute  the  offence,  unless  the  useless  matter  is  so 
set  out  in  the  indictment  as  to  be  inseparable  from  the  rest. 

§  802.  Immaterial  Avermenta  made  Biaterial  —  Day  of  PnbU- 

oation  —  "  Date."  —  To  illustrate  the  last  distinction,  it  is 
immaterial,  in  point  of  law,  on  what  day  a  particular  publica- 
tion was  made ;  therefore,  if  the  indictment  simply  alleges  it 
to  have  been  made  on  a  day  named,  the  proof  may  show  the 
day  of  publication  to  have  been  any  other  one  within  the  Statute 
of  Limitations.^  But,  suppose  the  pleader  needlessly  alleges 
that  the  libel  was  contained  in  a  newspaper  of  a  particular 
date ;  in  this  case,  the  form  of  the  allegation  is  satisfied  only 
by  a  newspaper  of  the  date  mentioned.^ 

§  803.  Day  of  Publioation,  oontinned  —  Witness  not  to  crimi- 
nate Self  —  Where  many  persons  are  connected  with  the  libel- 
lous publication,  a  witness  not  unfrequently  declines  to  answer 
a  question,  on  the  ground  that  his  answer  will  tend  to  crimi- 
nate himself.  In  a  case  before  Lord  Tenterden,  G.  J.  it  was 
ruled  that  the  witness  must  answer  the  question  whether  or 
not  he  knew  who  wrote  the  libel.  But  when  he  had  answered, 
saying  he  did  know,  it  was  held  that  he  could  not  be  required 
to  proceed  further  and  name  the  person  ;  "  because,"  said  his 
lordship,  "  it  may  be  himself."  ^ 

§  804.  Truth  of  Libel^in  Defence.  —  The  question  of  proving 

1  Dexter  v.  Spear,  4  Mason,   115 ;        >  Vol.  I.  §  886  et  seq. 
Barthelemy  v.  People,   2   Hill,  N.  Y.        ^  Commonwealth    v.    Vamey,     10 

248 ;  post,  §  806.  Cush.  402. 

s  Bex  u.  Eyanfl,  8  Stark.  85.  »  Bex  v.  Slaney,  5  Cor.  &  P.  218. 
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the  truth  of  the  libel  in  defence,^  with  some  others  ^  pertaining 
more  or  less  to  the  evidence,  was  considered  in  the  work  on 
the  Criminal  Law. 

III.  Points  of  Practice. 

§  805.  County.  —  The  county  in  which  the  offence  is  to  be 
charged,  appears  in  the  discussions  of  the  first  volume.^ 

§  806.  Verdict  —  (Pointa  relating  to  the  Verdict,  in  the  Note). 
—  Though,  in  matter  of  evidence,  malice  is  sufficiently  implied 
from  the  act  of  publication  ;  ^  jet,  if  there  is  rendered  a  special 
verdict,  it  should  pass  upon  the  question  of  malice.^  Such 
appears  to  be  the  true  law ;  or,  at  least,  the  modern  American 
law.  In  an  English  case,  there  was  a  verdict  rendered  in  these 
words  :  "  Guilty  of  the  printing  and  publishing  cmZy."  This 
verdict  was  held  to  constitute  an  imperfect  finding,  and  a  ventre 
de  novo  was  awarded,  by  reason  of  the  effect  of  the  word  "  only." 
Yet,  if  this  word  had  been  omitted,  the  court  deemed  that  the 
verdict  would  have  been  sufficient ;  because,  as  the  law  was 
then  held  in  England,  it  was  not  considered  to  be  within  the 
province  of  the  jury  to  pass  upon  the  question  of  malice.^ 

1  Crim.  Law,  II.  §  909-911.  *  Vol.  L    §  58,  67,  64;    Common- 

s  Arcbbold  says:  "If  the  libel  re-  wealth  v,  Blanding,  8  Pick.  804;  Rex 

fleet  on  the  character  of  a  public  officer  v.  Burdett,  8  B.  &  Aid.  717,  4  B.  &  Aid. 

or  professional  man,  as  such,  it  is  not  in  96 ;   Rex  v,  Johnson,   7   East,   65,  8 

general  necessaiy  to  prore  his  appoint-  Smith,  94 ;   Rex  v,  Watson,  1  Camp, 

ment  to  the  office,  or  admission  to  the  215 ;  Rex  v.  Williams,  2  Camp.  506. 

profession,  because  tliat  is  almost  in  all  ^  Ante,  §  801. 

cases  either  directly  or  impliedly  ad-  ^  McAdams  v.  Reney,  4  Hay  w.  252 ; 

mitted  by  the  bill  itself;  see  4  T.  R.  The  State  v.  Allen,  1  McCord,  525; 

866 ;  1 K.  R.  196, 208 ;  Jones  v,  Sterens,  Webber  v.  The  State,  10  Misso.  4.  And 

11  Price,  285;  Pearce  v.  Whale,  5  B.  &  see  Shaiff  v.  Commonwealth,  2  Binn. 

C.  88 ;  and,  if  it  be  not,  proof  that  he  614. 

was  in  the  habit  of  acting  as  such  «  Rex  v.  Woodfall,  5  Bur.  2661.    In 

officer  or  professional  man  would  in  this  case  Lord  Mansfield,  in  deliyering 

that  case  be  sufficient    But  if  the  effect  the  opinion  of  the  court,  obseryed :  "  If 

of  the  libel  be  to  charge  the  prosecutor  they  [the  jury]  meant  [by  *only ']  to 

with  baring  acted  as  such  officer  or  pro-  say, 'they  did  not  find  it  a  libel,'  or 

fessional  man  without  a  legal  appoint-  '  did  not  find  the  epithets,'  or  '  did  not 

ment,  as,  for  instance,  if  a  man  libel  a  find  any  express  malicious  intent,'  it 

physician  by  calling  him  a  quack,  it  would  not  affect  the  verdict;  because 

seems  necessary  to  prove  the  appoint-  none  of  these  things  were  to  be  proved 

ment   or   admission.      See    Smith   v,  or  found  either  way.    If  by  *  only '  they 

Taylor,  1  N.  R.  196 ;   8  Bing.  482 ;  11  meant  to  say,  *  tliat  they  did  not  find 

Moore,  808;  4  M.  &  S.  548;  1  A.  &  E.  the  meaning  put  upon  the  paper  by 

695."     Archb.  Crim.  PI.  &  Ev,  10th  the  information,'    they    should    have 

Lond.  ed.  615,  616.  acquitted  him."  p.  2669.    The  law  of 
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§  807  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XI. 

IV.  The  Procedure  where  the  Words  were  oral, 

§  807.  Form  of  Indiotment  —  Slanderous  Words  to  Magis- 
trate. —  The  following  is  Archbold's  form  of  the  indictment 
for  slanderous  words  spoken  to  a  magistrate :  — 

"  That  heretofore,  to  wit,  on  the  third  day  of  AoguBt,  in  the  ninth  year  of 
the  reign  of  our  sovereign  lady  Victoria,  at  the  parish  of  B,  in  the  county  of 
M,  one  J.  S.  was  brought  before  J.  N.,  esquire,  then  and  yet  being  one  of  the 
justices  of  our  said  lady  the  queen,  assigned  to  keep  the  peace  of  our  said  lady 
the  queen,  in  and  for  the  county  aforesaid,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdeeds  committed  in  the  said  county, 
and  the  said  J.  S.  was  then  and  there  charged  before  the  said  J.  N.,  upon  the 
oath  of  one  A.  C,  that  he  the  'said  J.  S.  had  then  lately  before  feloniously 
taken,  stolen,  and  carried  away  divers  goods  and  chattels  of  the  said  A.  G. 

libel  is  not  now  precisely  what  it  for-  therefore,  in  any  proper  view  of  the 

merly  was  in  several  respects.  The  modi-  law,  for  the  jury.    But  the  jury  should 

flcations  have  been  produced  partly  by  decide  this  question,  like  all  others, 

judicial  decisions  and  partly  by  statutes,  under  instructions  from  the  court.    We 

The   true  view  of  several   questions  come  next  to  the  question  who  shall  de- 

which  have  been  discussed  heretofore  cide  whether  or  not  the  publication  is  a 

in  the  cases  appears  to  be  as  follows :  libel.    Now,  if  this  question  is  presented 

Out  of  the  fact  of  a  publication  there  to  the  court  on  a  motion  to  quash,  or 

arisen  such  a  presumption  of  malice  as  on  a  motion  in  arrest  of  judgment,  the 

relieves  the  prosecutor  from  the  neces-  judges  will  decide  it  for  the  purposes  of 

sity  of  producing  any  express  evidence  the  motion.     In  coming  to  their  de- 

on  the  point    In  a  certain  sense,  this  cision,  they  look  at  the  matter  simply 

presumption  is  conclusive ;    in   other  as  it  lies  unexplamed,  or  explained  to 

words,  the  defendant  cannot  be  heard  the  detriment  of  the  defendant,  upon 

to  say,  that,  though  he  meant  to  pub-  the  record.    At  the  trial,  the  defendant 

lish  the  libel,  and  though  the  libel  is  makes  orally  his  explanations,  and  pro- 

not  justifiable  on  any  grounds  known  duces  his  evidence.     A  question  now 

to  the  law,  yet  he  meant  well  by  it.  presents  itself,  unlike  the  one  which 

Having  intentionally  violated  the  law,  the  court  passes  upon  on  the  motion  to 

he  must  abide  the  consequences.    Yet,  quash  or  to  arrest  the  judgment.    This 

against  the  prima  facie  case  made  out  question  lies,  not  merely  in  record,  but 

by  the  presumption,  he  can  show,  that  in  living  facts  which  are  presented  to 

the  publication  was  made  under  such  the  jury  in  addition  to  the  record,  and 

circumstances  as  rendered  it  lawful,  in  explanation  of  the  record.    These 

or  was  made  during  a  paroxysm  of  facts,  I  said,  are  presented  to  the  jury, 

temporary  insanity,  or  was  made  when  The  jury,  therefore,  should  pass  upon 

he  was  of  years  too  immature  to  admit  them.   But  they  should  pass  upon  them 

of  responsibility  for  crime,  or  was  made  under  instructions  from  the  court,  as  in 

under  compulsion  from  superior  force ;  all  other  cases.    And,  under  these  in- 

in  which  cases,  and  some  others,  not  structions,  they  are  to  find,  whether  or 

omitting  the  modem  one  of  itft  being  not  the  waiting  set  out  in  the  record 

made  from  good  motives  and  for  justi-  was  (first)  published,  as  a  (secondly) 

fiable  ends,  while  also  its  statements  malicious  (thirdly)  libel,  by  (fourthly) 

were  true,  there  is  no  malice ;  and,  be-  the  defendant.    The  whole  question  is 

cause  of  the  want  of  malice,  as  well  as  to  be  decided  by  the  jury  after  listening 

for  the  other  reasons,  there  should  be  an  to  the  instructions  of  the  court, 
acquittal.    The  question  of  malice  is, 
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CHAP.  XXXTII.]  LIBEL  AND  SLANDER.  §  808 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  father  present,  that  the 
said  J.  S.f  being  a  scandalous  and  ill-disposed  person,  and  wickedly  and  mali- 
ciouslj  intending  and  contriving  to  scandalize  and  vllifj  the  said  J.  N.  as  such 
justice  as  aforesaid,  and  to  bring  the  administration  of  justice  in  this  kingdom 
into  contempt,  afterwards,  and  whilst  the  said  J.  N.,  as  such  justice  'as  aforesaid, 
was  examining  and  taking  the  depositions  of  divers  witnesses  against  him  the 
said  J.  S.  in  that  behalf,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  wickedly  and  maliciously,  in  the  presence 
and  hearing  of  divers  good  and  liege  subjects  of  our  lady  the  queen,  did  pub- 
lish, utter,  pronounce,  declare,  and  say,  with  a  loud  Toice  to  the  said  J.  N.,  and 
whilst  he  the  said  J.  N.  was  so  acting  as  such  justice  as  aforesaid, '  You  are  a 
scoundrel  and  a  liar ;  you  would  hang  your  own  father  if  you  could  make  a 
groat  by  his  execution' ;  to  the  great  scandal  and  reproach  of  the  administration 
of  justice  in  this  kingdom,  to  the  great  scandal  and  damage  of  the  said  J.  N.,  in 
contempt  of  our  lady  the  queen  and  her  laws,  to  the  evil  example  of  all  others 
in  the  like  case  offending,  and  against  the  peace  of  our  lady  the  queen,  her 
crown,  and  dignity."  ^ 

§  808.  Oral  Blasphemy  —  Public  Obscene  Words  —  Allegation 

and  Proo£  —  In  another  connection,^  we  saw  the  form  of  an 
indictment  for  oral  blasphemy.  In  Burrow's  Reports  there  is 
a  form  for  singing  libellous  songs  in  the  streets.^  It  was 
held  in  Tennessee,  that,  on  the  trial  of  an  indictment  for 
uttering  obscene  language  in  public,  the  prosecutor  is  not 
required  to  prove  the  words  with  exact  precision  as  laid  ;  or, 
it  would  seem,  even  in  substance  ;  the  gist  of  the  offence  con- 
sisting in  the  outrage  upon  the  public.  Neither,  it  would 
appear,  did  the  court  deem  it  necessary  to  allege  the  words 
with  exactness.^     Probably,  however,  in  most  cases   of  the 

1  Archh.  Grim.  PL  &  Ey.  10th  Loud.  «  Bell  v.  The  State,  supra.    In  this 

ed.  588, 689.    For  the  law  applicable  to  case,  McKinney,  J.  observed :    "  It  is 

such  a  case,  this  author  refers  to  Rex  argued,  that,  the  words  charged  to  have 

V,  Pocock,  2  Stra.  1157 ;  Rex  t;.  Wellje,  been  uttered  being  the  gist  of  the  of- 

2  Camp.  142 ;  Reg.  v.  Langley,  2  Salk.  fence,  they  must  be  set  forth  with  the 

697 ;  Reg.  v.  Wrightson,  2  Salk.  698.  same  particularity  as  in  an  indictment 

It  may  be  added,  that  these  words,  as  for  libel,  or  for  contemptuous  words 

set  out  by  Archbold,  are  not  simply  in-  spoken  to  a  magistrate  in  the  execution 

dictable  on  the  ground  of  slander,  but  of  his  office,  or  for  seditious  words ; 

they  are    more   particularly  so   as  a  and  that  at  least  the  substance  of  the 

contempt  committed  against  a  judicial  words,  as  set  forth  in  the  indictment, 

officer  in  the  discharge  of  his  duties,  must  be  prored.    Hence  it  is  insisted. 

See  Grim.  Law,  II.  §  250-258.  that  a  charge  importing  that  certain 

3  Ante,  §  128.  acts  had  been  done  by  the  defendant, 

>  Rex  V.  Benfield,  2  Bur.  980.    For  as  stated  by  him,  will  not  be  supported 

the  form  of  an  indictment  for  uttering  by  proof  that  he  said  he  would  hare 

obscene  language,  see  Bell  v.  The  State,  done  the  acts  if  opportunity  had  been 

1  Swan,  Tenn.  42.    And  see  Barker  v,  offered.    The  present  case,  it  may  be 

Commonwealth,  7  Harris,  Fa.  412.  remarked,  is  distinguishable  from  either 
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kind  which  are  being  considered  under  the  present  sub-title, 
the  practitioner  should  follow,  in  substance,  the  rules  which 
are  laid  down  in  the  books  for  the  declaration  and  proofs  in 
the  civil  action  for  slander  at  the  common  law. 

§  809.  AUegation   and    Proof;    continned  —  Vaxianoe.  —  Thus, 

for  example,  where  the  indictment  charged  the  defendant  with 
saying  to  a  justice  of  the  p^ace,  in  the  execution  of  his  oflSce, 
that  "  he  was  a  broken-down  justice,"  evidence  of  the  words, 
"  you  are  a  broken-down  justice,"  was  held  not  to  sustafn  the 
allegation.^  But  a  perusal  of  the  note  to  the  last  section  will 
suggest  to  the  reader,  that  there  may  be  distinctions,  as  re- 
spects both  the  allegations  and  the  proofs,  growing  out  of  the 
particular  nature  and  character  of  the  offence. 

§  810.  "  Nuisance  "  —  Tenor  or  Substance.  —  As  to  the  indict- 
ment, according  to  a  Pennsylvania  case,  if  a  count  charges  a 
per^n  with  "  openly  and  publicly  speaking  with  a  loud  voice 
in  the  hearing  of  the  citizens,  <&c.,  wicked,  scandalous,  and 
infamous  words,  representing  men  and  women  in  obscene  and 
indecent  attitudes,  with  the  intention  to  debase,  debauch,  and 
corrupt  the  morals  of  the  youth  and  others,"  without  averring 
that  the  offence  was  a  common  nuisance,  it  is  good.  Such 
offence  is  a  misdemeanor  at  the  common  law  ;  and  the  precise 
words  and  attitudes  need  not  be  described.^ 

§  811.  Joinder  of  Defendants. —  It  has  been  laid  down  in 
Tennessee,  that  "  two  may  be   severally,    but   not  jointly, 

of  the  cases  cited.    The  gist  of  the  of-  language  in  reference  to  certain  acts, 

fence  here  is  not  a  specific  libel  upon  a  can  it,  in  reason,  be  of  any  consequence, 

priyate  individual,  nor  is  it  a  specific  whether  such  language  imported  that 

contempt  to  a  public  functionary,  nei-  he  had  done,  or  would  do,  the  specific 

ther  is  it  for  a  seditious  or  treasonable  act  acts  ?    In  either  case,  the  ofience,  so  far 

towards  the  government ;  in  all  of  which  as  public  decency  is  concerned,  is  identi- 

cases,  the  principle  relied  upon  unques-  cally  the  same.    To  hold  that  the  words 

tionably  applies.    The  gist  of  the  of-  must  be  laid  exactly  as  spoken^  or  that 

fence  is  the  gross  violation  of  good  they  must  be  proved  as  laid,  would,  pei^ 

morals,  and  public  decency ;  for  which,  haps,  in  most  cases,  insure  impunity  to 

according  to  the  argument,  there  is  no  the  ofiTender ;  because  almost  every  one, 

precedent  to  be  found ;  and,  if  required  not  abandoned  to  all  sense  of  decency, 

for  the  first  time  to  make  one,  as  we  would  instinctively  turn  away  his  ear 

hesitate  not  to  do,  we  must  be  guided  from  hearing  such  revolting  indeceu- 

by  principles  sensible  and  practicable  in  cy."  p.  47,  48.    And  see  post,  §  810. 

themselves.     If  the  criminality  of  the  ^  Rex  v.  Berry,  4  T.  R.  217. 

defendant's  conduct  depends  alone  upon  ^  Barker  v.  Commonwealth,  7  Hanis, 

the  flagrant  outrage  to  public  decency,  Pa.  412.    See  ante,  §  808  and  note, 
by  the  utterance  of  shamelessly  obscene 

448 


CHAP.  XXXVIIL]  lord's  DAT.  §  812 

guilty  of  uttering  the  same  abusive  words.  If  both  spoke 
the  words  at  the  same  or  different  times,  still  the  offence  of 
each  would  be  distinct,  and  they  could  not  be  joined  in  the 
same  count."  Therefore  if  they  are  joined,  the  indictment 
will,  on  demurrer,  be  quashed.^  In  our  first  volume,^  the 
general  doctrine  relating  to  this  sort  of  joinder  was  considered ; 
and,  with  the  views  there  stated,  this  Tennessee  doctrine  does 
not  appear  to  be  in  accord.  If  the  lips  of  one  spoke  the  words, 
and  the  other  was  present  doing  what  the  law  terms  aiding 
and  abetting,  there  appears  to  be  no  good  reason  wliy  tlie  two 
should  not  be  indicted  jointly ;  for  the  act  of  the  one  was,  in 
law,  the  act  also  of  the  other.  And  where,  in  England,  the 
offence  consisted  in  singing  libellous  songs  in  the  public  streets, 
two  persons  were  held  to  be  rightly  proceeded  against  on  a  joint 
information  for  the  act.^ 


CHAPTER    XXXVIII. 
lord's  day.* 

§  812.  Violattons  multiplied  to  Nuisanoe — Form  of  Indictment 
at  Conmion  iiaw. —  It  is  not  quite  clear,  as  a  question  of  law,  to 
what  extent  violations  of  the  Sabbath  are  indictable  under  the 
common  law,  as  unaffected  by  statutes,  English  or  American.^ 
Chitty  furnishes  us  with  the  following  form  of  the  indictment 
for  the  common-law  offence,  where  the  acts  of  violation  have 
been  multiplied  till  they  are  supposed  to  have  become  a  com- 
mon nuisance:  — 

"  That  C.  D.,  late  of,  &c.,  butcher,  on,  &c.,  and  continually  afterwards  until  the 
day  of  the  taking  of  this  inquisition,  at,  &c.,  was  and  yet  is  a  common  sabbath- 
breaker  and  profaner  of  the  Lord's  day,  commonly  called  Sunday ;  and  that  tlie 

^  The  State  v.  Roulstone,  8  Sneed,  see  Ciim.  Law,  II.  §  988  et  seq.    For 

107.  forms  of  the  indictment,  see  2  Chit 

5  Vol.  I.  §  467-470.    And  see  ante,  Crim.  Law,  20;  8  lb.  672;  WharL  Pre- 

1 69,  60.  ced.  2d  ed.  pi.  766  et  seq. 

*  Rex  V.  Benfleld,  2  Bur.  980,  984.  »  Crim.  Law,  I.  §  946.    And  see  ib. 

*  For  the  law  relating  to  this  title,  II.  tit.  Lord's  Day. 
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said  C.  D.,  on  the  said,  &c.,  being  the  Lord's  day,  and  on  divers  other  days  and 
times  being  the  Lord's  days  during  the  time  aforesaid,  at,  &c.,  in  a  certain  place 
there  called  Claremarket,  did  keep  a  common  public  and  open  shop,  and  in  the 
same  shop  did  then  [on  the  said  first  mentioned  day,  being  the  Lord's  day],^  and 
on  the  said  divers  other  days  and  times  being  the  Lord's  days,  there  openly  and 
publicly  sell,  and  expose  to  sale,  flesh  meat,  to  divers  persons  to  the  jurors  afore- 
said as  yet  unknown ;  to  the  evil  example  of  all  others,  to  the  common  nuisance 
of  all  the  liege  subjects  of  our  said  lord  the  king,  and  ag^ainst  the  peace  of  our 
saad  lord  the  king,  his  crown,  and  dignity."  ' 

§  813.  statute  —  Form  of  indictment  for  keeping  Open.  Shop. 

—  For  the  want  of  a  form  of  indictment,  which  to  the  writer 
seems  quite  satisfactory,  drawn  upon  a  statute ;  or,  at  least,  in 
order  to  present  a  form  in  some  degree  varying  from  those 
which  are  now  before  him ;  the  following  is  suggested.  It  is 
drawn  on  a  Massachusetts  statute  which  provides,  that,  "  who- 
ever keeps  open  his  shop,  warehouse,  or  workhouse,  or  does 
any  manner  of  labor,  business,  or  work,  except  works  of  neces- 
sity and  charity,  or,  &c.,  on  the  Lord's  day,  shall  be  punished 
by  a  fine  not  exceeding  ten  dollars  for  every  ofiFence."  A  sub- 
sequent section  provides,  that  '^  the  Lord's  day  shall  include 
the  time  from  midnight  to  midnight."  ^ 

"  That  A,  late  of,  &c.,  on  the  twenty-fourth  day  of  June,  in  the  year  of  oar 
Lord  one  thousand  eight  hundred  and  sixty-six,  at  Boston,  in  the  county  of 

^  I  should  recommend,  at  least  by  That  A,  late  of,  &c.,  being  a  common 
way  of  caution,  the  insertion  of  these  aabbath-breaker  and  profanerof  Uie  Lord*. 
J  ,..  ..  rtu'^4.  day,  on,  &c.,  and  on  divers  other  d83*»  re- 
words, which  are  not  m  Chitty.  ,;pectively,  being  the  Lord's  day,  and  be- 

2  1.2  Chit.   Crim.  Law,   20.     The  tween  that  day  and  the  taking  of  this  inqni- 

following    is    extracted    from    a   note  sition,  during  the  time  of  divine  service  on 

which  this  author  appends  :  "  See  the  f2f\li^^?J^!:^i:f.^,V'*f^^^^^  ^^^1'^'  *! 

J     ^  .     /-I        X    i-1    »•  .      J    enn.  ^he  hour  of  12  on  each  of  those  davs,  «t 

precedent  m  Cro.  C.  C.  7th  ed.  629,  the  parish  aforesaid,  in  the  county  aforesaid, 

omitted  in  the  8th.    As  to  the  ofience,  in  the  dwelling-house  of  him  the  said  A. 

according  to  2  Stra.  702,  2  Sess.  Car.  L^^^'®  situate,  being  a  common  Uppling- 

ooA   1  T„„«*   iQA  u  ;-  ««*  ««  ^iP^^^^  house,  did  openly  sell  and  utter,  and  caused 

224,  1  Taunt.  134,  it  is  not  an  offence  ^^  ^^^'^^^  ^^  itured,  ale  and  beer,  and 

at  common  law  to  sell  goods  on  a  Sun-  other  liquors,  to  divers  idle  and  ill-disposed 

day,  but  publicly  keeping  an  open  shop  persons,  whose  names  to  the  jurors  afore- 

seems  to  be  indictable.   See  4  Bl.  Com.  "^^^  ^'^J  **  yet  unknown ;  and  that  the  said 

«o    1    T«     i.   -D    /-I    c      Ti.   •        .  J  .     -  A,  on  the  said,  &c.,  and  on  divers  other 

68;  1   Jiiast  r.  C.  5.    It  is  said  m  1  days  daring  the  time  of  divine  service  on 

Hawk.  P.  C.  c.  6,  §  6,  that  the  selling  each  respective  day,  at,  &c.,  in  bis  said 

meat  on  Sunday  is  no  offence  at  the  d  welling-house,  did  unlawfully  and«rilfully 

common  law ;  yet,  th.,  if  the  oftnder  Sr.rLd"l,S?S?.'S»ftnfHl,;ji„1; 

keep  open  shop,  the  usual  method  is  to  to  the  common  nuisance  of  His  Majesty's 

indict  at  the  sessions  for  the  nuisance."  lie^e  subjects  [an  allegation  which,  Chitty 

2.  The  foUowing   olber   form,  fur-  intimates,  is  not  necessair],  to  the  evil 

nished  by  Chitty  (8  Chit.  Crim.  Law,  ^^^^^^^^^^P^i^.'^^^S^^ 
672),  is  drawn  also  upon  the  common 

law,  for  selling  ale  and  beer  on  a  Sun-       >  Maaa.    Gen.    Stats,   c.   84,   §  1, 

day:—  12. 
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Suffolk,  he  the  said  A  heing  then  and  there  a  shop-keeper  and  having  a  shop 
there  situate,  and  the  said  day  being  then  and  there  the  Lord's  day,  did,  on  said 
Lord's  day,  between  the  hours  of  midnight  and  midnight,  to  wit,  at  the  hour  of 
ten  o'clock  in  the  morning  of  said  day,  and  during  all  the  other  hours  of  said 
day,  keep  o\>ei\  his  said  shop,  there  exposing  for  sale  and  selling  goods,  wares, 
and  merchandise  in  his  said  shop,  the  same  then  and  there  not  being  a  work  of 
necessity  and  not  being  a  work  of  charity ;  against  the  peace  of  slid  Common- 
wealth,  and  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided."  ^ 

§  814.  Obsenratioiu  on  Foregoing  Form  —  Surplusage.  —  No 
pleader,  who  draws  an  indictment,  undertakes  to  say  thereby, 
that  every  allegation  put  into  it  is  absolutely  necessary.  Con- 
siderations of  convenience,  of  practical  utility,  of  forestalling 
objections,  and  various  others,  enter  into  every  such  pleading ; 
and,  from  the  foregoing  form,  there  might  probably  be  some 
things  omitted  and  leave  it  sufficient.  Probably,  for  instance, 
the  words  ^'  between  the  hours  of  midnight  and  midnight," 
following  the  terms  of  a  subsequent  section  of  the  statute,  are 
wholly  unimportant ;  but  they  suggest  what  may  be  essential 
in  some  other  States  and  in  another  condition  of  the  statute 
law. 

§  815.  AUegation  of  Time  —  DupUdty  —  Indictanent  on  dtat* 

atee.  —  We  saw,  in  the  first  volume,^  how  the  allegation  of  time, 
in  these  cases,  should  be.  A  statute  in  South  Carolina  provides, 
that  "  it  shall  not  be  lawful  for  any  owner  or  occupier  of  any 
grocery  store  or  retail  shop,  within  the  limits  of  Charleston 
Neck,  &c.,  to  keep  open  the  said  stores,  shops,  or  places,  or  to 
trade,  traffic,  or  barter  therein,  with  negroes  or  persons  of  color, 
at  any  time  on  the  Sabbath  day,"  &c.  And  on  this  statute  an 
indictment  charging,  in  a  single  count,  that  the  defendant, 
being  the  owner  and  occupier  of  such  shop,  ^^  did  keep  open 
the  same  on  the  Sabbath  day,  and  did  trade,  traffic,  and  barter 
therein,  with  negroes  and  persons  of  color,"  was  held  not  to 
be  double,  as  including  two  distinct  offences ;  but  the  allega- 
tion was  to  be  regarded  as  making  two  specifications  of  one 

^  In    Commonwealth   v.   Lynch,   8    labor,  business,  or  work  therein,  namely, 

Gray,  884,  a  case  in  which  the  convic-    »«"j°P  ffjjo^lf  ^'  merehnndise  therein  on 

^     ""       '.     j^,      .J... 4.  said  Lord's  day,  as  aforesaid,  the  same  not 

tion  was  euatamed,  the  mdictment  wa«    j^ng  ^0^^,  of  necessity  or  charity,  against 

as  follows :  —  the  peace  of  the  said  Commonwealto,  and 

Thatthedefend«it,at,&c.,on.&c.,being  ^J^^^J^^'^'^  insnchcase  made 

the  LoHl's  dav,  "  did  keep  open  his  shop,  "^^  provittea. 
there  situate,  for  a  long  time,  to  wit,  for  the 
spice  of  one  boor,  for  the  purpose  of  doing        *  Vol.  L  {  899. 
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offence.^  But  this  is  only  an  illustration  of  a  general  principle 
which  has  already  been  sufficiently  discussed  in  these  volumes. 

§  816.  Negativing  Exception.  —  So,  again,  the  matter  embraced 
in  the  same  section  of  the  statute  by  way  of  exception  must  be 
negatived  in  the  indictment ;  ^  but  this  doctrine,  with  its  limits, 
has  been  already  sufficiently  discussed.^ 

§  817.  General  View  —  (Points,  in  the  Note).  —  Perhaps  a 
few  points,  digested  in  a  note,^  will  assist  the  practitioner. 
But  the  general  doctrines  relating  to  criminal  pleading,  as 
unfolded  in  the  first  volume,  will  stand  in  the  stead  of  any 
further  specific  directions  in  the  text. 

§  818.  Evidence  —  Intent  —  "Necesaity  and  Chaxitj'*  —  Pre- 
amnptionB. — In  matter  of  evidence,  the  criminal  intent  is  suffi- 
ciently established  by  the  presumption  which  arises  from  the 
proven  fact  of  the  defendant's  having  committed  the  criminal 
act.^  In  a  Massachusetts  case  the  court  instructed  the  jury, 
^^  that  it  was  for  them  to  decide  upon  the  whole  evidence 
whether  the  acts  were  acts  of  necessity  and  charity,"  and  this 
was  held  to  be  right.^  It  seems  to  have  been  deemed,  in  Ar- 
kansas, that,  if  the  defendant  is  shown  to  have  kept  open  his 
shop  on  Sunday,  the  burden  is  then  on  him  to  make  its  neces- 
sity or  charity  appear.^  In  most  cases,  however,  indeed  almost 
of  necessity  in  all,  the  nature  of  what  was  done  is  manifest  in 

1  The  state  v.  Mejer,  1  Speers,  805;  t;.  Wolf,  8  S.  &  R.  48.   In  a  prosecution, 

The  State  v.  Helgen,  1  Speers,  810.  bj  conviction  before  a  magistrate  un- 

a  The  State  v.  Barker,  18  Vt.  195 ;  der  the  Pennsylvania  act  of  April  22, 
Brittin  V.  The  State,  6  Eng.  299;  The  1794,  for  performing  worldly  employ- 
State  v.  Sutton,  24  Misso.  877;  The  ment  on  Sunday,  the  kind  of  work  done 
Slate  V.  Gumey,  87  Maine,  149;  The  should  be  set  forth  in  the  record  of  con- 
State  V.  Shiflett,  20  Misso.  415 ;  The  viction.  Johnston  v.  Commonwealth, 
State  V.  Stone,  15  Misso.  518.  10  Harris,  Fa.  102.    The  act  of  1704 

*  Vol.  I.  §  631-642.  having  provided  a  penalty  for  the  per- 

4  In  an  indictment  for  keeping  open  formance  of  worldly  employment  on 

a  grocery  on  Sunday,  it  is  not  neces-  Sunday,  and  pointed  out  the  mode  of 

sary  to  allege  that  the  defendant  was  enforcing  it,  no  indictment  will  lie  for 

the  owner ;  but,  if  the  allegation  is  the  offence.    This  is  prohibited  By  the 

made,  it  must  be  proved.    Shover  v.  act  of  1806.    Commonwealth  v.  Nay- 

The  State,  5  Eng.  259.     Under  the  lor,  10  Casey,  86. 

Pennsylvania  act  of  April  22,  1794,  a  ^  Shover  v.  The  State,  6  Eng.  259. 

conviction  for  doing  business  on  the  ^  Commonwealth    v,    Harrison,    11 

'  Sabbath  is  good,  though  it  does  not  Gray,  808. 

state  the  time  when,  or  place  where,  ^  Shover  v.  The  State,  supra, 
the  work  was  done.    Conmionwealth 
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the  proofs  adduced  against  the  defendant,  and  tlien  there  will 
be  no  occasion  to  call  in  the  aid  of  presumptions,  .whose  office 
it  is  to  lead  the  way  in  the  absence  of  testimony. 


CHAPTER  XXXIX. 

MALFEASANCE  AND  NON-FEASANCE  IN  OFFICE.^ 

§  819.  introdactory  View.  —  The  subject  of  this  chapter, 
should  it  be  treated  of  fully,  would  conduct  us  over  a  good  deal 
of  ground ;  for,  besides  the  common-law  forms  of  the  offence, 
there  are  many  and  various  statutes  defining  or  creating  of- 
fences of  this  general  nature.  It  will  bjd  sufficient  for  us,  how- 
ever, to  look  at  a  few  things  involving  something  like  general 
principles,  and  then  at  some  detached  points  adjudged  under 
statutes,  and  pass  on.  In  practice,  most  of  the  indictments 
of  this  sort  will  be  upon  statutes ;  and  the  discussions  of  this 
chapter  will  furnish  adequate  help  in  respect  of  them. 

§  820.*  Refusal  to  accept  Office  —  Form  of  the  Indictment. — 
Let  us  begin  by  looking  at  a  precedent  for  an  offence  which 
goes  back,  a  little  way,  of  the  particular  offences  covered  by  the 
title  of  this  chapter.  It  is  an  indictment,  at  the  common  law, 
for  a  crime  which  an  inhabitant  of  our  country  was  never 
known  to  commit, —  the  refusal  to  accept  an  office.^  Archbold 
gives  us  three  forms  of  the  indictment,  —  one  for  "  refusing 
to  serve  the  office  of  chief  constable,"  another  "  for  refusing  to 
serve  the  office  of  petty  constable,"  and  the  third  "  for  refusing 
to  serve  the  office  of  overseer  of  the  poor."  He  furnishes  no 
form  for  refusing  to  serve  the  office  of  member  of  parliament; 
so,  in  tliis  place,  let  us  look  at  the  second  one  of  his  forms, 
which  is  as  follows :  — 

"  That  J.  S.,  late  of  the  pariah  of  B,  in  the  county  of  M,  shoemaker,  on  the 

—  day  of ,  in  the  ninth  year  of  the  reign  of  our  sovereign  lady  Victoria, 

and  long  before,  was  and  still  is  an  able-bodied  man,  resident  within  the  parish 

1  For  the  law  relating  to  this  tide,  >  Crim.  Law,  I.  §  548,  912. 

•ee  Crim.  Law,  U.  §  960  et  seq. 
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^foresaid,  between  the  ages  of  twenty-five  years  and  fifly-fiye  yean,  in  the  county 
aforesaid,  and  duly  qualified  to  execute  the  office  of  constable  for  the  said  par- 
ish ;  and  that  the  said  J.  8.,  on  the  day  and  year  aforesaid,  at  the  parish  afore- 
said, in  the  county  aforesaid,  at  a  special  petty  Session  of  the  Peace  of  the 
justices  of  the  peace  of  the  said  county,  duly  holden  for  the  appointment  of  con- 
stables for  the  said  parish,  was  lawfully  and  in  due  manner  and  form  chosen, 
nominated,  and  appointed  by  the  said  justices  to  be  one  of  the  constables  of  and 
for  the  said  parish,  for  one  year  from  thence  next  following,  to  do  and  execute 
all  and  singular  those  things  which  belong  to  the  office  of  constable ;  and  that 
the  said  J.  S.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  had  due  notice  thereof,  and  then  and  there 
was  summoned  and  required  to  appear  before  the  said  justices  on  the  fifth  day  of 
August  in  the  year  aforesaid,  then  and  thete  to  take  his  oath  for  the  due  execu- 
tion of  the  said  office  of  constable  for  the  said  parish,  according  to  the  duty  of 
that  office,  and  to  take  upon  himself  the  said  office.  Nevertheless,  the  said  J.  S., 
not  regarding  his  duty  in  that  behalf,  but  contriving  and  intending  the  due  exe- 
cution of  justice  to  hinder  and  prevent,  afterwards,  to  wit,  on  the  day  and  year 
[last]  1  aforesaid)  at  the.  parish  aforesaid,  in  tlie  county  aforesaid,  unlawfully, 
wilfully,  obstinately,  and  contemptuously  did  refuse,  and  from  thence  continu- 
ally until  the  day  of  the  taking  this  inquisition,  unlawfully,  wilfully,  obstinately, 
and  contemptuously  hath  refused,  and  still  doth  reftise,  to  take  his  said  oath  for 
the  due  execution  of  the  said  office  of  constable,  or  in  any  wise  to  take  upon 
himself  and  execute  the  said  office ;  contrary  to  his  duty  in  that  behalf,  in  mani- 
fest contempt  and  delay  of  justice,  and  against  the  peace  of  our  lady  the  queen, 

her  crown,  and  dignity."  ' 

• 

§  821.  ObaervaUonB  on  this  Form  —  Appointanent  to  the  Offloe. 
— The  reader  perceives  that  the  foregoing  indictment  sets  forth, 
among  other  things,  an  appointment,  in  due  form  of  law,  to  the 
office,  for  the  refusal  to  accept  which  the  criminal  proceeding 
is  instituted.  And  it  is  plain,  in  legal  reason,  that  such  ap- 
pointment must  be  set  out,  and  so  set  out  as  to  appear  on  the 
face  of  the  allegation  to  be  legal  and  valid ;  because  it  is  the 
very  foundation  upon  which  the  crime  itself  rests. 

§  822.  Having  accepted  Office,  Refusal  to  do  a  Partionlar 
Duty  —  Appointment,  Ac,  —  Yet,  suppose  the  indictment  is,  not 
for  refusing  to  accept  the  office,  but  for  refusing  to  do  a  partic- 
ular official  duty,  or  for  doing  an  official  wrong,  after  acceptance 
made;  in  such  a  case,  it  is  perceived,  also,  the  crime  rests 
immediately  on  another  foundation ;  namely,  on  the  already- 
assumed  official  character  of  the  defendant.  In  reason,  there- 
fore, where  the  indictment  is  for  an  offence  of  this  sort,  it  need 

1  I  hare  added  this  word  "  last  "to        >  Archh.  Crim.  PI.  &  Ey.  10th  LodiL 
the  form  furnished  by  Archbold ;  for    ed.  669,  670. 
otherwise  it  seems  open  to  an  objection 
stated  Vol.  I.  §  414. 
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only  aver,  that,  at  the  time  when  the  alleged  criminal  act  was 
done,  the  defendant  was,  for  instance,  a  constable  of  such  a 
town. 

§  823.  Continaed  —  Duly  elected,  Sto. — It  is  probable  that  the 
doctrine  last  stated  will  generally  or  universally  prevail  in  our 
country ;  if,  indeed,  it  is  not,  as  perhaps  it  is,  already  the  es* 
tablished  doctrine.^  According  to  a  Pennsylvania  case,  in  an 
indictment  against  a  public  officer  for  a  misfeasance,  it  is  suf- 
ficient to  allege  that  he  was  duly  elected  to  the  office  by  the 
qualified  electors  of,  &c.,  and  took  upon  himself  that  trust' 
But,  while  this  form  of  the  allegation  may  be  sufficient,  the 
other  may  be  sufficient  also ;  and  it  is  not  easy  to  see,  that,  in 
this  form,  there  is  any  element  of  strength  which  is  not  pos- 
sessed by  the  other. 

§  824.  Proof  of  Official  Character.  —  The  question  of  the  evi- 
dence necessary  to  sustain  this  allegation  is  quite  distinct  from 
the  question  of  the  form  of  the  allegation  itself.  As  to  the  evi- 
dence, it  was  once  held  by  Pratt,  G.  J.  in  a  Nisi  Prius  case 
reported  by  Strange,  that,  on  the  trial  of  an  indictment  against 
an»  overseer  of  the  poor  for  a  refusal  to  do  his  duty,  the  prose- 
cutor, to  establish  the  official  character,  must  '^  show  an  ap- 
pointment of  the  overseers  under  the  hands  and  seals  of  two 
justices,  as  the  statute  requires.  And  he  rejected  parol  evi- 
dence, because  he  said  it  must  be  produced,  that  he  might 
judge  whether  it  was  a  sufficient  appointment."  *  Now,  if  a 
mere  officer  de  facto  is  indictable  for  such  an  oflence,^  plainly 
this  ruling  of  Pratt,  G.  J.  is  not  sustainable  in  principle ;  since, 
though  the  appointment  was  not  sufficient,  and  so  the  defend- 
ant was  not  an  officer  de  j\ire^  he  might  still  be  guilty  of  the 
crime.  But,  more  than  this,  according  to  the  doctrine  which 
prevails  everywhere  at  the  present  day,  "  proof  that  an  indi- 
vidual has  acted  notoriously  as  a  public  officer,  is  prima  facie 
evidence  of  his  official  character,  without  producing  his  com- 
mission or  appointment."  ^  This  rule  appears  to  be  nearly  or 
quite  universal ;  *^  and,"  adds  Professor  Greenleaf,  ^'  it  is  not 

1  The  State  v.  Hanh,  6  Blackf.  846 ;  >  Rex  v,  Arnold,  1  Stra.  101. 

The  Sute  v.  Odell,  8  Blackf.  896.  <  Crim.  Law,  I.  §  917. 

3  Edge  V.  Commonwealth,  7  Barr,  *  1  Greenl.  £t.  §  88. 
275. 
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material  how  the  question  arises,  whether  in  a  civil  or  criminal 
case,  nor  whether  the  officer  is  or  is  not  a  party  to  the  rec- 
ord." ^  Still,  if  evidence  of  acting  in  the  office  is  not  intro- 
duced, but  the  appointment  itself  is  relied  upon,  the  case  in 
Strange  seems  well  to  maintain,  that,  where  it  is  by  writing, 
whether  under  seal  or  not,  the  writing  should  be  produced,  and 
parol  testimony  will  not  stand  in  its  stead. 

§  825.  Neglect  to  convey  Offender  to  Prison  —  Form  of  Indict- 
ment— Archbold  furnishes  the  following  form  of  an  indictment 
against  a  constable  for  not  conveying  an  offender  to  prison  :  — 

"  That,  on  the  third  day  of  August,  in  the  ninth  year,  &c,  at  the  parifih  ofB, 
in  the  county  of  M.,  J.  S.,  then  being  one  of  the  constables  of  the  said  parish, 
brought  one  J.  N.  before  A.  C,  esquire,  then  and  yet  being  one  of  the  justicea 
of  our  said  lady  the  queen,  assigned  to  keep  the  peace  for  our  said  lady  the 
queen  in  and  for  the  county  aforesaid,  and  also  to  hear  and  determine  divers 
felonies,  trespasses,  and  other  misdeeds  committed  in  the  said  county ;  and  the 
said  J.  N.  then  and  there  was  charged  before  the  said  A.  0.  by  one  Catherine 
Hope,  spinster,  upon  the  oath  of  the  said  Catherine,  that  he  the  said  J.  N.  had 
then  lately  before  violently,  and  against  her  will,  feloniously  ravislied  and  car- 
nally  known  her  tlie  said  Catherine ;  and  the  said  J.  N.  was  then  and  there 
examined  before  the  said  A.  C,  the  justice  aforesaid,  t<)uching  the  said  offence 
so  to  him  charged  as  aforesaid ;  upon  which  the  said  A.  C,  the  justice  aforesaid, 
did  then  and  there  make  a  certain  warrant  under  his  hand  and  seal,  in  due  form 
of  law,  bearing  date  the  said  third  day  of  August,  in  the  year  aforesaid,  directed 
to  the  keeper  of  Newgate  or  his  deputy,  commanding  him  the  said  keeper  or  his 
deputy,  that  he  should  receive  into  his  custody  the  said  J.  N.,  brought  before 
him  and  charged  upon  the  oath  of  the  said  Catherine  Hope  with  the  premises 
above  specified ;  and  the  said  justice,  by  the  said  warrant,  did  command  the  said 
keeper  of  Newgate,  or  his  deputy,  to  safely  keep  him  the  said  J.  N.  there  until 
he  by  due  course  of  law  should  be  discharged ;  which  said  warrant  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, was  delivered  to  the  said  J.  S.,  then  being  one  of  the  constables  of  the  said 
parish  as  aforesaid,  and  then  and  there  having  the  said  J.  N.  in  his  custody  for 
the  cause  aforesaid ;  and  the  said  J.  S.  was  then  and  there  commanded  by  the 
said  A.  C,  the  justice  aforesaid,  to  convey  the  said  J.  N.,  without  delay,  to  the 
said  jail  of  Newgate,  and  to  deliver  him  the  said  J.  N.  to  the  keeper  of  the  said 
jail,  or  his  deputy,  together  with  the  warrant  aforesaid.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  the  said  J.  S.,  late  of  the 
parish  aforesaid,  in  the  county  aforesaid,  baker,  so  being  one  of  the  constables 
of  the  said  parish  as  aforesaid,  and  being  so  commanded  by  the  said  A.  C.  the 
said  justice,  as  aforesaid,  then  and  there  unlawfully  and  contemptuously  did 

1  1  Greenl.  £v.  §  92;  a  p.  The  State  State  v.  Tool,  4  Ohio  State,  658 ;  The 

V.  Stroope,  20  Ark.  202.    And  see,  on  State  v.  Jacobs,  17  Ohio,  143 ;  Billy  v. 

this  subject,  Brush  v.  Cook,  Brayt.  89;  The  State,  2  Nott  &  McC.  866 ;  Jeter 

Gilmore  v.  Holt,  4  Pick.  258 ;  United  v.  The  State,   1  McCord,   288 ;    The 

States  V.  Sears,  1  Gallis.  215 ;  United  State  v.  Lyles,  1  McCord,  288. 
States  V.  Bachelder,  2  Gallis.  16 ;  The 
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neglect  and  refuse  to  conTey  the  said  J.  N.  to  the  said  jail  of  Newgate,  as  he  the 
said  J.  S.  by  victue  of  his  office  aforesaid,  by  law  should  and  ought  to  have  done ; 
to  the  great  hindrance  of  justice,  to  the  evil  example  of  all  others  in  the  like  case 
oflending,  and  against  the  peace  of  our  lady  the  queen,  her  crown,  and  dignity."  ^ 

§  826,  ObBervaUona  on  the  Form. — The  averments  in  this 
indictment  will  suggest  to  the  reader,  that  the  allegations  must 
be  sufficiently  drawn  out  to  make  the  criminal  quality  of  the 
act  or  the  neglect  appear.^  But,  on  this  particular  part  of 
the  indictment,  any  attempt  to  state  rules  must  fail ;  because 
the  circumstances  of  supposable  crime  of  this  sort  are  numer- 
ous, and  what  would  be  requisite  under  one  set  of  circumstances 
would  not  necessarily  be  so  under  another.  We  must,  there- 
fore, proceed  now  to  look  at  points  adjudged,  rather  than  at 
principles  of  a  wider  range ;  though,  of  course,  the  points  will 
be  found  to  involve  more  or  less  of  principle. 

§  827.  Points  adjudged:  — 

Bupervisora  of  Highvrays  —  Neglect  to  Repair  —  Hovr  Indict- 
ment Bhonld  be.  —  According  to  an  Indiana  case,  an  indictment 
charging  the  supervisor  of  the  highways  with  wilfully  suffering 
a  part  of  the  road  to  be  obstructed  need  not  aver,  that  the 
defendant  had  the  means  to  keep  the  road  in  repair.  The  want 
of  means  is  matter  to  be  shown  in  the  defence.  Moreover,  the 
termini  of  the  road  need  not  be  stated ;  and  the  description  of 
it  was  held  to  be  sufficient  where  the  indictment  charged,  that 
the  defendant  was  supervisor  of  the  highways  in  road  district 
No.  1,  in  the  township,  &c.,  county,  &c. ;  and  that  he  wilfully 
suffered  the  part  of  the  road  running  from  S.,  in  said  county, 
in  the  direction  of  G.,  in  said  county,  situate  in  said  road  dis- 
trict, to  be  obstructed,  &c.^ 

§  828.  Sheriff — False  Return  —  Taken  up  Ztotray. — An  indict- 
ment against  a  sheriff  for  a  false  return  must  show  wherein 
the  return  is  false ;  negativing  it  by  affirmative  averments  of 
facts.*^  So,  in  Indiana,  an  indictment  charging  the  defendant, 
who  has  taken  up  an  estray,  with  non-compliance  with  the 
provisions  of  the  statute  on  the  subject,  must  state  the  partic- 

1  Archb.  Crim.  PI.  &  Ev.  10th  Lond.  127  ;  The  SUte  v.  Buxton,  2  Swan, 

ed.  582.  Tenn.  57. 

3  And  see  People  v.  Coon,  16  Wend.  '  The  State  v.  Harsh,  6  Blackf.  846. 

277  ;  The  State  v.  Bailey,  1  Post.  N.  H.  «  Tibbals    v.    The    State,    5    Wig. 

185 ;  The  State  v.  Leigh,  8  Der.  &  Bat  596. 
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alar  acts  which  he  failed  to  perform.  It  is'  not  sufficient  to 
allege,  in  general  terms,  that  he  ''  has  continued  to  fail,  neg- 
lect, and  refuse  to  comply  with  any  of  the  provisions  of  the 
statute,"  &C.1 

§  829.  Demand  on  Officer.  —  A  statute  in  Tennessee  provides, 
that,  "whenever  the  office  of  any  justice  of  the  peace  shall 
become  vacant,  all  the  dockets,  papers,  books,  and  public  laws 
or  statutes  pertaining  to  his  office  shall,  if  a  successor  be 
chosen  and  qualified  at  the  time,  be  delivered  over  to  him ; 
but,  if  no  successor  be  chosen  and  qualified,  then  to  the  nearest 
justice  in  the  district,  if  any  there  be,  but,  if  there  be  none, 
then  to  the  nearest  in  the  county,  to  be  kept  by  him  until  a 
successor  be  chosen  and  qualified,  and  then  delivered  over  to 
him  on  request."  On  an  indictment  against  one  for  non- 
compliance with  the  provisions  of  this  statute,  where,  as  shown 
on  the  face  of  the  indictment,  a  period  of  time  had  elapsed 
between  the  expiration  of  his  term  of  service  and  the  qualifi- 
cation of  his  successor ;  it  was  held  that  there  should  be  an 
allegation  also  of  a  demand  of  the  books  by  the  successor,  and 
a  non-delivery  upon  the  demand.- 

§  880.  Indictment  to  show  Violation  of  Dnty.  —  In  Indiana, 
an  indictment  against  a  superintendent  of  highways  alleged, 
that,  contrary  to  the  provisions  of  the  statute,  he,  on,  &c.,  at, 
&c.,  having  then  and  there  collected  a  certain  fine  of  one,  £c., 
unlawfully  and  corruptly  failed  to  make  return  thereof,  or  to 
expend  the  same,  or  to  pay  the  same  over  to  the  party  entitled 
to  receive  it.  And  this  was  held  to  be  inadequate,  as  not  set- 
ting out  any  violation  of  duty.^  By  the  Indiana  statutes,  it  is 
optional  with  a  constable  who  has  collected  money  on  an  execu- 
tion, to  pay  it  over  to  the  justice  or  to  the  plaintiff.  Therefore 
an  indictment  for  not  paying  over  must  allege  the  non-payment 
to  either ;  and  it  is  not  sufficient  to  aver,  that  he  did  not  pay 
it  to  the  plaintiff,  and  that  then,  &c.,  he  had  it  in  his  posses- 
sion.* 

§  881.  Non-payment  of  Money  —  Names  of  FenionB  from  vrhoisk 

received. — Where  the  indictment  is  for  not  paying  over  moneys 

1  Dixon  V.  The  State,  4  Blackf.  812.        '  The  State   v.   Shields,  8  Blackf. 
a  The  State  v,  Jones,  10  Humph.    161. 
41.  «  The  State  r.  Longley,  10  Ind.  482. 
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received  on  account  of  fines  for  the  use  of  common  schools,  it 
need  not  state  from  whom  the  moneys  were  received.^ 

§  832.  Failure  to  retom  Bzecution  —  What  aUege. — An  indictr 

ment  against  a  constable,  for  failing  to  return  an  execution, 
must  state  the  substance,  at  least,  of  the  execution ;  ''  in  order 
that  the  court  might  see,  whether  it  was,  on  its  face,  such  an 
execution  as  the  defendant  was  bound  to  execute  and  return."  ^ 

§  833.    Corrupt  Judgment  —  Knowledge  of   Magistrate.  —  An 

indictment  upon  the  Indiana  statute,  against  a  justice  of  the 
peace,  for  the  corrupt  rendering  of  an  unlawful  judgment,  is 
ill  unless  it  alleges  that  he  knew  his  decision  to  be  contrary  to 
law.^ 

§  834.    AUegation  of  the  Intent — Corrupt  Motive — Statute. 

—  While,  according  to  a  Tennessee  case,  it  is  true  that  every 
culpable  neglect  of  duty,  enjoined  on  a  public  officer  either  by 
tiie  common  law  or  by  a  statute,  is  an  indictable  offence,  yet  the 
presentment  for  the  offence  must,  where  the  act  of  the  officer  is 
not  clearly  illegal,  show  with  sufficient  certainty  that  it  proceeded 
from  corrupt  or  culpable  motives.^  In  Maine,  there  was  an 
indictment  drawn  upon  a  statute,  against  the  wardens  of  the 
city  of  Portland,  for  receiving,  at  a  general  election,  the  vote  of 
a  person  whose  name  was  not  borne  on  the  list  of  voters.  The 
statute,  the  terms  of  which  this  indictment  was  framed  to 
satisfy,  was  enacted  in  1821.  But  in  1881  it  was  further  pro- 
vided, *'  that  in  no  case  shall  any  town  or  plantation  officer 
incur  a  penalty,  or  be  made  to  suffer  in  damages,  by  reason  of 
his  official  acta  or  neglects,  unless  the  same  shall  be  unreason- 
able, corrupt,  or  wilfully  oppressive."  It  was  thereupon  held, 
that  this  latter  statute  should  be  construed  in  conjunction  with 
the  former,  and  so  the  indictment  was  insufficient  because  it 
did  not  charge  the  act  of  the  defendants  to  have  been  either 
"  unreasonable,  corrupt,  or  wilfully  oppressive."  * 

§  835.  other  Corrupt  Conduct  of  Justioea  of  Peace  —  Betray  — 

1  Alexander  V.  The  State,  9  Ind.  887;  v.  Odell,  8  Bladcf.  896;  The  Stoteo. 

The  State  v.  McCormack,  2  Ind.  805.  Hunter,  8  Blackf.  212 ;  Stewart  v.  The 

s  The  State  v.  Smith,  6  Blackf.  827.  State,  4  Blackf.   171 ;    The    SUte  o. 

>  The    State  v.  Ross,  4   Ind.  641.  Boyles,  7  BUckf.  90. 
There  are  several  other  Indiana  deci-       <  The    State  v.  Bnxton,   2   Swaa, 

siong  on  points  like  this  ;  as,  Vanhook  Tenn.  67. 
V,  The  State,  5  BUckf.  460 ;  The  SUte       •  The  SUte  v.  Small,  1  Faiif.  109. 
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(Caaes  on  Vaiious  PointSi  cited  in  the  Note).  —  In  Illinois,  an 
indictment  charging  that  the  defendant,  a  justice  of  the  peace, 
took  up  certain  estray  animals,  specifying  the  number  and 
kind,  and  corruptly  caused  the  same  to  be  appraised .  before 
himself  as  such  justice,  is  held  to  be  substantially  good.  The 
words  "  corruptly  caused  "  sufficiently  show  the  evil  intent. 
And  Smith,  J. observed:  "  Whether  the  acts  were  done  igno- 
rantly  or  for  corrupt  purposes  would  necessarily  depend  on  the 
evidence  exhibited  on  the  trial ;  but  that  such  acts  would,  in 
a  case  where  the  justice  was  a  party  interested,  be  illegal,  we 
cannot  doubt ;  and  that  they  would,  if  done  with  a  corrupt 
intent,  be  an  act  of  malfeasance  in  office,  seems  equally  cer- 
tain." 1 

§  836.  The  Evidence  —  Malice  —  Presumption.  — The  questions 

of  evidence,  which  will  arise  upon  these  trials,  will  generally, 
be  solved  by  considering  the  rules  of  evidence  which  pervade 
the  entire  law,  civil  and  criminal,  and  the  particular  points  of 
law  connected  with  the  precise  ofienc^  for  which  the  defendant 
is  on  trial,  as  stated  in  the  allegations  of  the  indictment.  These 
considerations  will  guide  the  practitioner  in  the  absence  of 
direct  authorities.  The  question  of  malice  is  for  the  jury;* 
but,  if  the  wrongful  act  is  shown  to  have  been  intentionally 
done,  the  law  raises  thereon  the  presumption  of  the  necessary 
malice  and  corruption.^ 

1  Wickersham  v.  People,  1   Scam,  wealth  v.  Shortridge,  3  J.  J.  Mar.  638  ; 

128,129.    The  reader,  who  is  in  search  Kane  v.  People,  8  Wend.  203;    The 

of  everj  thing,  may  consult  also  the  State  v.  Hoit,  8  Fost.  N.  H.  855 ;  Beg. 

following  cases :  The  State  v.  Tulej,  v.  Crosslej,  10  A.  &  E.  182,  2  Per.  & 

20  Misso.   422 ;    Jacobs  v.  Common-  D.  819. 

wealth,  2  Leigh,  709;  The   State  v.  >  The  State  v.  Allen,  22  Misso.  818. 

Jopling,  10  Humph.  418;  The  State  v.  >  People  v,  Bogart,  8  Parker  C.  C. 

Northfleld,  13  Vt.  565;  The  State  v.  148. 
Greenwood,    1    Mill,    420;    Common- 
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CHAPTER    XL. 

MALICIOUS     MISCHIEF.^ 

§837.  Nature  of  the  Offence.  —  The  ofifenco  of  malicious 
mischief  consists,  according  to  the  more  common  practical 
understanding  of  it,  in  the  violation  of  some  one  or  other  of 
numerous  statutory  provisions  which  prevail  in  England  and 
in  our  States.  Still,  as  we  saw  in  the  work  on  the  Criminal 
Law,  there  is  a  common-law  offence  of  malicious  mischief; 
yet  its  exact  limits  and  definition  are  in  some  doubt,  the 
reason  being  that  for  ages  there  has  been  but  little  occasion  to 
resort  to  the  common  law  on  this  head,  the  common  law  being 
covered  and  more  by  statutes.  So  it  is  in  most  localities  ;  but 
there  may  be  States  in  which,  under  some  circumstances,  it  is 
desirable  to  institute  a  prosecution  based  on  the  common  law. 

§  888.    Form  of   the  Indictment  at  Common  Lavr.  —  In   the 

absence  of  any  form  of  the  common-law  indictment,  which  can 
be  introduced,  bearing  the  marks  of  venerable  age  and  much 
honored  service  in  this  department  of  legal  practice,  it  is 
deemed  well  to  present  here  a  form  drawn  for  the  occasion,  as 
follows : 

"  That  A,  late  of.  Sac.,  on,  &q.,  at,  &c.,  corruptly,  unlawfully,  mischievously, 
and  maliciously,  and  with  the  malicious  intent  to  ii^jure  one  B,  did  inflict  with 
a  sharp  cutting  instrument  which  he  then  and  there  had  and  held,  upon  a  cer- 
tain cow,  the  property  of  said  B,  divers  wounds  in  and  upon  the  belly  and  teats 
and  neck  of  the  said  cow ;  and  then  and  there  with  a  club  did  furiously  beat 
the  said  cow ;  and  then  and  there,  by  reason  of  the  premises  aforesaid,  the 
said  cow  became  diseased,  and  of  the  said  disease,  and  said  beating,  and  cut- 
tings, and  wounds,  the  said  cow  then  and  there  died ;  to  the  great  damage  of 
the  said  B,  and  against  the  peace  and  dignity  of  the  said  State." 

§  839.  Further  Forma  at  the  Common  Law.  —  It  will  be  well, 

however,  to  introduce  also  two  forms  which  have  been  severally 
approved  in  North  Carolina :  — 

1  For  the  law  relating  to  this  offence,  Heard    Preced.  878  et  seq. ;   Whart. 

see  Crim.  Law,  II.  §  965  et  seq.    For  Preced.  2d  ed.  pi.  470  et  seq. ;  2  Stark 

forms  of  the  indictment,  see  8  Chit.  Crim.  Fl.  2d  ed.  676  et  seq. ;  Tlie  SUte 

Crim.   Law,  1182   et  seq.;  Train  &  v.  WilUams,  21  Ind.  206. 
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1.  "That  A,  late  of,  &c.,  on,  &c.,  with  force  and  anns,  in  said  county, 
unlawfully,  wickedly,  malicioualy,  and  mischievously  did  set  fire  to,  bum,  and 
consume  one  hundred  barrels  of  tar,  of  the  goods  and  chattels  of  one  B, 
then  and  there  being;  to  the  evil  example  of  others  in  like  case  ofiending, 
and  against  the  peace  and  dignity  of  the  State." ' 

2.  "  That  A,  late  of,  &c.,  on,  &c.,  with  force  and  arms,  in  said  county,  one 
steer,  of  the  value  of  five  dollars,  of  the  goods  and  chattels  of  one  B,  then 
and  there  being,  then  and  there  unlawfully,  wantonly,  maliciously,  and  mia- 
chievously  did  kill ;  to  the  great  damage  of  the  said  B,  and  against  the  peace 
and  dignity  of  the  State."  > 

§  840.  Whether  allege  Value  of  the  Property.  —  On  principle, 
DO  reason  appears  for  alleging  the  value  of  the  property  in  an 
indictment  of  this  sort ;  ^  unless,  indeed,  there  should  be  a 
statute  making  the  punishment  depend  in  some  measure  upon 
the  value.  And  such  is  undoubtedly  the  law  of  the  courts.* 
But  if  the  amount  of  punishment  depends  upon  the  value,  it 
must,  in  these  cases  as  in  all  others,  be  alleged.^ 

§841.  How  minutely  deacribe  the  Injury.  —  It  is  difficult  to 
say  with  what  minuteness  the  act  of  injury  must  be  described. 
But,  according  to  an  Indiana  case,  if  the  indictment  is  for 
killing  a  horse,  the  manner  of  the  killing  need  not  be  set  out.^ 
So,  in  another  case,  in  the  same  State,  it  was  held  that  the 
indictment  need  not  specify  the  means  employed  to  efTect  the 
injury.^  Yet  in  this  State  it  was  held  to  be  inadequate  to 
allege,  that  the  defendant  maliciously  injured,  &c.,  the  personal 
goods  and  chattels,  to  wit,  fifty  head  of  cattle,  of,  &c.,  by  then 
and  there  maliciously  and  mischievously  dogging  and  hunting 

1  The  State  v,  Simpson,  2  Hawks,  ously  destroy  or  ixvjure,  or  cause  to  be 

460.  destroyed  or  injured,  any  property  of 

3  The  State  v.  Scott,  2  DeV.  &  Bat  anotlier,  or  any  public  property,  shall 

85.    And  see  post,  §  842  and  note.  be  deeemed  guilty  of  malicious  tres- 

'  Ante,  §  713.  pass,  and,  upon  conviction,  shaU   be 

*  See  the  first  of  the  two  forms,  ante,  fined,''  &c.    And  the  following  indict- 
S  889.    And  see  the  State  v.  Aydelott,  ment  was  held  to  be  good :  — 

7  Blackf.  167;  The  State  v.  BlackweU,  ^^^^     „.  ,     ^  „     .„  , 

8  Ind.  529;  Mane,  ».  The  SUte  20  J.^^^  ^Je^KV'.?  .t*Si„»S 
Texas,  88 ;  Nutt  v.  The  State,  19  Tex-  aforesaid,  one  cow  of  the  value  of  twelve 
as,  840.  (loUars,  of  the  personal  property  of  one  Ja- 

»  The  State  v.  Shadley,  16  Ind.  280.    S?5'T«'f'.of  s*»<^  c°"°^>''  ^*>!",  •'^^.  ^^ 
«  rr  *u        rni.     csl  *      tA  t  :»      did    malicioasly  and    unlawfoUy    injure, 

•  Hay  worth  v.  The  State,  14  Ind.    ^^1^,  .nd  wouhd,  to  the  great  damage  of 

690.  him  the  said  Jacob  Trees,  to  wit,  the  dam- 

7  The  State  o.  Merrill,  8  Blackf.  846.    ^ge  of  six  dollan;  contnuy  to  the  form  of 

The  indictment  in  thi.c«e.  wa.  upon  l^V.'JS'nTr'pe^'SSniXS'^ 
the  foUowmg  statute :  "  Every  person    ^^  gtate  of  Indiana."  • 

who  shall  malidooaly  and   miscfaiey- 
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the  said  cattle.  There  was,  however,  another  objection,  on 
which  the  judgment  more  particularly  turned.^  These  cases 
were  all  upon  statutes ;  but  there  is  probably  no  distinction 
between  the  statutory  indictment  and  the  indictment  at  the 
common  law  upon  this  point.  On  principle,  it  cannot  be 
sufficient  merely  to  allege  that  the  defendant  injured  the 
property ;  for  that  might  imply  almost  any  thing.  Yet,  on  the 
other  hand,  it  may  be  enough  to  say  that  he  killed  a  living 
animal  mentioned  ;  though,  in  drawing  the  first  of  the  forms 
before  given,  it  was  thought  well  to  introduce  a  further  de- 
scription of  the  act  of  killing. 

§  842.  "  MaUoicusiy "  —  "  MiBohievoiiBiy."  —  It  is  perceived 
that  all  three  of  the  before-mentioned  forms  contain  the  words 
"  maliciously "  and  "  mischievously."  In  a  North  Carolina 
case,  where  the  latter  word  was  not  employed,  the  indictment 
was  held  to  be  ill;  though  it  was  deemed,  that,  if  malice 
against  the  owner  of  the  property  had  been  alleged,  this  would 
have  rendered  the  indictment  good,  notwithstanding  the  term 
"  mischievously  "  had  been  omitted.^ 

1  The  State  i^.  Jackson,  7  Ind.  270.  clentlj  charged  without  those  words. 

And  see  The    State  v.   Langford,   8  The  charge  in   Scott's  case  was,  '  un- 

Hawks,  881 ;  The  State  t;.  Aydelott,  7  UiwfuUy,   wickedly,    maliciously,    and 

BUickf.   157 ;    Hotchkish  t7.  Tuttle,  1  mischievously/  &c. ;  in  Simpson's,  *  un- 

Root,  488 ;  The  State  v.  Derossett,  19  lawfully,    wickedly,    maliciously,  and 

Misso.  888*;  Kead  v.  The  State,  1  Ind.  misdiievously.*    In  each  of  those  cases 

611 ;  Shell  v.  The  State,  6  Humph.  288.  the  generic  term,  designating  the  crime, 

*  The  State  v.  Jackson,  12  Ire.  829.  is  used ;  and,  therefore,  we  presume 
Nash,  J.  in  this  case  observed :  "  It  is  of  that  the  precedents  did  not  call  for  the 
the  essence  ofthe  crime  charged  against  express  charge  of  malice  against  the 
the  defend$int  that  it  was  perpetrated  owner,  because  the  description  con- 
fh>m  ill-will  against  the  owner  of  the  tained  in  the  indictment  necessarily 
property  destroyed.  It  is  necessary,  embraced  it.  In  the  case  before  us, 
therefore,  that  the  indictment  should  the  word  'mischievously*  is  omitted, 
either  directly  charge  this  malice  to-  and  the  description  is  legally  incom- 
wards  the  owner,  or  so  describe  the  plete.  If  the  indictment  had  gone  on 
offence  that  the  court  may  see  that  the  and  charged  malice  against  the  owner, 
charge  is  sufficiently  explicit  to  support  tlie  charge  would  have  been  sufficiently 
itself.  The  indictment  in  this  case  does  explicit  to  support  itself.  An  indict- 
not  charge  the  crime  to  have  been  per-  ment  for  malicious  mischief  must  either 
petrated  from  malice  against  the  owper.  expressly  charge  malice  against  the 
And  in  the  cases  of  The  State  v.  Simp-  owner,  or  fully,  otherwise,  describe  the 
son,  2  Hawks,  460,  and  The  State  v.  offence."  p.  881.  An  indictment,  under 
Scott,  2  Dev.  &  Bat.  85,  the  court  decid-  the  Tennessee  act  of  1808,  c.  9,  for  the 
ed  that  it  was  not  necessary  so  to  lay  the  malicious  disfigurement  of  a  horse, 
offence,  because  the  indictment  was  must  charge  that  the  act  was  done  ma- 
acoording  to  the  precedents.  But  in  liciously.  Boyd  v.  The  State,  2  Humph, 
both  those  cases  the  crime  was  suffi-  89. 
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§  848,  Ownership.  —  The  ownership  of  the  property  injured 
or  destroyed  must  be  alleged  ;  ^  for,  as  observed  by  Woodward, 
J.  in  a  Pennsylvania  case,  '^  inanimate  property  can  be  injured 
only  in  the  title  ;  and  hence,  when  this  is  the  subject  of  indict- 
ment for  malicious  mischief,  the  right  of  possession  or  of  prop- 
erty must  be  laid  in  somebody."  ^  Probably  the  same  rules,  as 
to  this  particular,  prevail  in  this  offence  as  in  larceny.^  And 
they  apply  as  well  to  indictments  upon  statutes  as  at  the  com- 
mon law. 

§  844.  Other  Forms  of  the  Offence  —  Firing  Guns  —  Killing 
Dog  —  Form  of  Indictment — There  is  a  considerable  variety 
of  criminal  acts  which  are  more  or  less  known  by  the  name  of 
malicious  mischief;  and  it  is  not  possible  to  say  precisely 
where  the  lines  run  which  encircle  the  crimes  to  which  this 
name  is  given ;  nor  is  it  important,  since  the  name  by  which 
an  offence  is  called  has  nothing  to  do  with  its  nature,  or  with 
the  form  of  proceeding  against  the  offender.  The  following 
indictment  was  held  to  be  good  in  North  Carolina  ;  and  it  is 
not  material  to  inquire  by  what  one  of  several  names  the 
offence  is  most  appropriately  designated  :  — 

''That  Robert  Thompson  and  Jonathan  Langford,  late  of  the  county  of 
Granville  aforesaid,  farmers,  on  the  sixteenth  day  of  August,  A.  D.  1828, 
with  force  and  arms,  at  the  house  of  one  Sarah  Roffle,  an  aged  widow  woman, 
situate  in  the  county  aforesaid,  did  then  and  there  wickedly,  taiischievously, 
and  maliciously,  and  to  the  terror  and  dismay  of  the  said  Sarah  Roffle,  fire 
several  guns,  and  then  and  there  did  shoot  and  kill  a  dog  belonging  to  said 
house,  without  any  legal  authority;  against  the  peace  and  dignity  of  the 
State."  * 

§  845.  Indictment  upon  Statutes :  — 

General  View — (Points,  in  the  Note). — The  foregoing  see- ^ 
tions  of  this  chapter  have  brought  to  view  some  points  which 

^  Rex  v.  Patrick,  2  East  P.  C.  1059 .  peace  had  been  committed,  and  not 

The  State  v.  Jackson,  7  Ind.  270 ;  Ha-  merely  a  civil  trespass These 

worth  V.  The   State,  Peck,   89 ;  The  men  were  armed  with  guns,  which  ihey 

State  V.  Faucett,  15  Texas,  584.  fired  at  the  house  of  an  unprotected 

>  Davis  t;.  Commonwealth,  6  Casey,  female,  thus  exciting  her  alarm  for  the 

421,  424.  safety  of  her  person  and  property.  Tliia 

'  And  see  Rex  v.  Woodward,  2  East  is  the  corpus  ddicti ;  the  killing  of  the 

P.  C.  653.  dog  is  laid  as  matter  of  aggravation, 

*  The  State  v.  Langford,  8  Hawks,  and  to  show  the  temper  of  mind  by 

881.    Taylor,  C.  J.  said :  "  All  that  the  which  the  defendants  were  impelled ;  it 

law  requires  in  an  indictment  of  this  would  have  been,  therefore,  quite  su- 

kind  is,  that  the  facts  should  be  so  perfiuous  to  state  any  ownership  in  the 

charged  as  to  show  that  a  breach  of  the  dog."  p.  882,  883. 
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relate  to  the  indictment  upon  statutes ;  and  these,  with  the 
l^nera^  discussion  contained  in  the  first  volume,^  will  ordina- 
rily furnish  a  sufficient  guide  to  the  practitioner.  A  few 
points  are  preserved  in  a  note.^ 

§  846.  Statute,  and  Form  of  Indictment  —  In  Arkansas,  a 
statute  provides:  ''If  any  person  shall  wilfully  and  mali- 
ciously, by  any  means  whatever,  kill,  maim,  or  wound  any 
animal  of  another,  which  it  is  made  larceny  to  steal,  he  shall 

^  Vol.  I.  §  693  et  Bdq.  setts  statute  of  185^,  e.  467,  provided : 
'  A  statute  provided,  that  "  every  "  Every  person  who  shall  wilfully  and 
person  who  shall  maliciously  or  mis-  maliciously  enter  any  orchard,  nursery, 
chievously  destroy  or  ipjure,  or  cause  garden,  or  cranberry  meadow,  and  take 
to  be  destroyed  or  injured,  any  prop-  away,  mutilate,  or  destroy  any  tree, 
erty  of  another,"  &c.,  shall  be  deemed  shrub,  or  vine,  or  steal,  take,  and  carry 
guilty,  &c.  And  an  indictment  which  away  any  firuit  or  flower,  without 
charged,  that  the  defendant  did  unlaw-  the  consent  of  the  owner  thereof,  shall 
fully,  maliciously,  &c.,  destroy  and  in-  be  deemed  guilty  of  a  misdemeanor." 
jure,  and  cause  to  be  destroyed  and  And  it  was  held  that  a  complaint  under 
injured,  a  certain  mare,  &c.,  was  held  this  statute  must  aver  an  unlawful 
to  be  good;  and  "not  objectionable  entry  by  the  defendant  on  the  land, 
for  multi&riousness."  The  State  v.  Commonwealth  v.  Dougherty,  6  Gray, 
Slocum,  8  Blackf  816.  In  Tennessee  849.  The  indictment,  in  these  cases,  as 
a  statute  provided,  "  that,  if  any  per-  in  others  framed  upon  statutes,  must 
son  shall  wilfully  or  maliciously  kill  or  sometimes  be  expanded  beyond  the 
destroy  or  wound  the  .beast  of  another,  statutory  terms.  Thus,  where  it  is 
he  shall,"  &c.  And  an  indictment  drawn  on  the  Revised  Statutes  of  Mas- 
which  charged  the  unlawful  and  mall-  sachusetts  for  the  malicious  destruction 
cious  killing  of  a  "  cow,"  —  which,  it  is  of  glass,  it  must  aver  that  the  glass  is 
perceived,  is  not  the  statutory  word, —  part  of  a  building.  An  allegation,  that 
was  held  to  be  good ;  because,  though  it  was  in  a  certain  building,  is  not  guffi- 
the  word  '*  beast "  was  not  used,  a  cow  cient.  Said  Metcalf,  J. :  "  It  is  admit- 
is  a  beast  within  the  meaning  of  the  ted  by  the  counsel  for  the  Common- 
statute.  Taylor  v.  The  State,  6  Humph,  wealth,  that  the  section  of  the  statute 
286.  The  careful  pleader,  however,  on  which  this  indictment  is  framed  was 
will,  in  practice,  so  draw  the  indictment  intended  to  punish  the  malicious  and 
as  in  some  appropriate  way  to  embrace  wanton  breaking  of  glass  which  is  part 
the  precise  statutory  word;  even  of  a  building.  And  it  is  argued  by 
though  he  deems  so  exact  a  style  not  him,  that  tl^  words  used  in  the  indict- 
to  be  strictly  necessary.  And  it  is  not  ment,  being  the  same  as  those  in  the 
clear  that  all  courts  will  follow  tliis  statute,  must  be  held  to  have  the  same 
Tennessee  doctrine.  In  Missouri,  the  meaning.  But  this  does  not  necessarily 
statute  uses  the  words  "any  cattle,"  follow.  The  meaning  of  words  in  a 
and  an  indictment  charging  the  injury  statute  may  be,  and  not  unfrequently 
to  be  to  "  certain  cattle,  to  wit,  one  must  be,  ascertained  by  examination 
mare,"  has  been  held  to  be  sufficient,  of  the  context  In  the  present  case,  it 
The  State  v,  Clifton,  24  Misso.  876.  is  fh>m  the  context  that  the  words 
Proof  of  cutting  one  black  oak-tree  '  glass  in  a  building '  are  understood,  on 
will  not  support  an  indictment  for  ten  all  hands,  to  mean  glass  which  is  part 
white  oak-trees.  Commonwealth  v.  of  a  building."  Commonwealth  v. 
Butcher,  4  Grat  644.  The  Massachu-  Bean,  11  Cusfa.  414, 416. 
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be  punished,"  &c.  And  the  following  form  of  the  indictment 
has  been  held  to  be  sufficient,  as  covering  the  terms  of  the 
statute,  which  is  deemed  to  be  all  that  is  necessary :  — 

"  That  A,  &c.,  on,  &c.,  in  the  county  aforesaid,  one  sorrel  mare  and  one  sorrel 
colt,  of  the  value  of  one  hundred  and  fifty  dollars,  of  the  goods  of  B,  did  wil- 
fully and  maliciously  wound ;  contrary  to  the  statute  in  such  case  made  and 
provided,  and  against,"  &c.^ 

§847.  TheEvidmce:  — 

'Witness.  —  The  person  whose  property  is  injured  is  a  compe- 
tent witness  against  the  defendant.^  This  point  proceeds  from 
common  principles  of  the  law  of  evidence,  and  is  not  peculiar 
to  this  offence.  Others  of  the  like  pature  have  been  adjudged, 
a  few  of  which  are  the  following : 

§  848.  Prima  Facie  Case  —  Consent  —  Mistake.  —  Where,  in 
Maine,  an  indictment  alleged  that  the  defendant  beat  in  the 
windows  and  broke  the  glass  of  a  dwelling-house,  not  having 
the  consent  of  the  owner  thereof,  it  was  held  not  to  be  incum- 
bent on  the  government,  after  proving  the  injury  to  the  build- 
ing, to  show  that  there  was  no  consent  of  the  owner ;  for,  this 
being  matter  peculiarly  within  the  knowledge  of  the  accused, 
the  burden  is  upon  him  to  show  consent.®  In  like  manner,  it 
has  been  held,  in  Texas,  that,  on  an  indictment  for  cutting 
down  and  carrying  away  timber,  the  defendant  must  show  the 
consent  of  the  owner  if  he  would  rely  upon  it ;  or,  if  the  act 
was  by  mistake,  he  must  show  it  to  have  been  so.*  In  Eng- 
land, on  an  indictment  for  maliciously  shooting,  two  shootings 

1  Lemon  v.  The  State,  19  Ark.  171.  Stat.  6  Geo.  8,  c.  86,  for  lopping  and 
And  see  The  State  v.  Collins,  19  Ark.  topping  an  ash'timher  tree,  without  the 
687 ;  The  State  v.  Keogh,  18  La.  An.  consent  of  the  owner ;  the  owner  died 
243;  The  Stater.  Cantrell,  2  Hill,  S.C.  before  the  trial,  having  first  given 
889.  Where  the  statute  niade  it  indict-  orders  for  the  apprehension  of  the 
able  "  maliciously,  &c.,  any  horse,  cattle,  prisoners  on  suspicion  ;  the  ofl^noe  was 
or  other  domestic  beast  of  another,"  an  committed  at  eleven  o'clock  at  night^ 
indictment  for  wounding  a  hog,  without  and  tbe  prisoners,  when  detected,  ran 
averring  that  it  was  a  "  domestic  beast,"  away  ;  the  land-steward  of  the  owner 
was  held,  on  the  English  authorities,  to  testified  that  he  had  not  given  any  con- 
be  good.  The  State  v.  Enslow,  10  sent,  and  did  not  believe  his  master 
Iowa,  115, 116.  had.    This  was  held  to  be  evidence 

2  United  States  v.  Johns,  4  Dall.  412;  from  which  the  jury  might  infer  that 
The  State  r.  Pike,  88  Maine,  861;  no  consent  had  been  given  by  the 
Blackstone  v.  The  State,  15  Ala.  415.  owner.    Rex  v.  Hazy,  2  Car.  &  P.  468. 

3  The  State  v,  Whittier,  21  Maine,  *  Welsh  r.  The  Stat€,  11  Texaa, 
841.    Two  persons  were  indicted  on  868. 
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appearing,  but  it  being  questionable  whether  the  first  shooting 
was  by  accident  or  design,  it  was  held  that  proof  of  the  pris- 
oner haying  intentionally  shot  at  the  person  the  second  time 
was  evidence  to  show  the  first  to  have  been  wilful.^. 

§  849.  Method  of  Inflicting  the  Injury  —  Killing  a  Cow.  —  It 

was  ruled  under  the  English  statute  of  7  &  8  Geo.  4,  c.  30, 
§  16,  which  provided  a  punishment  "  if  any  person  shall  unlaw- 
fully and  maliciously  kill,  maim,  or  wound  any  cattle,'^  that,  if 
one  is  indicted  for  killing  a  cow,  the  allegation  is  sustained  in 
evidence  when  he  is  shown  to  have  set  fire  to  a  cow-house  in 
which  the  cow  was,  whereby  the  animal  was  burned  to  death  .^ 
§  850.  Proof  of  Ownenihip.  —  It  being,  as  we  have  seen,^ 
necessary  to  allege  the  ownership  of  the  property  injured,  the 
allegation  must  be  proved.^ 


MAl^SLAUGHTER.    See  tit.  Homioidb. 


CHAPTER  XLI. 

MAYHEM   AND   STATUTORY  MAIMS.^ 

§  851.  Nature  of  the  Offence  —  Conoeming  the  Common-lav7 
Indictment  —  The  reader  will  see,  by  consulting  the  work  on 
the  Criminal  Law,  that  the  offence  of  mayhem  has  been  regu- 
lated by  statutes'  from  a  very  early  period,  and  that  under 
the  old  common  law  its  limits  are  a  little  uncertain,  though 
certainly  it  always  was  a  common-law  offence.    It  would  be 

^  Rex  V,  Yoke,  Ruse.  &  R7. 681.  One  See,  as  to  the  indictment,  Tajlor  v. 

was  indicted  for  wilfully  setting  fire  to  The  State,  6  Humph,  285. 

a  rick  by  firing  a  gun  dose  to  it,  on  the  '  Ante,  §  848. 

29th  of  March :    thereupon  evidence  ^  The   State  v.  Weeks,  80  Maine, 

that  the  rick  was  also  on  fire  on  the  182.    And  see  People  v,  Horr,  7  Barb. 

28th  of  March,  and  that  the  prisoner  9 ;  ante,  §  762. 

was  then  close  to  it,  having  a  gun  in  &  For  the  law  relating  to  this  title, 

his  hand,  was  held  to  be  receivable  to  see  Crim.  Law,  II.  §  969.    For  forms 

show  that  the  fire  on  the  29th  was  not  of  the  indictment,  see  8  Chit.  Crim. 

accidental.    Reg.  v,  Dossett,  2  Car.  &  Law,  787  et  seq. ;  Train  v.  Heard  Pre- 

K.  306,  2  Cox  C.  C.  248.  ced    884;  Whart.  Preced.  2d  ed.  pi. 

>  Rex  V.  Haughton,  5  Car.  &  P  669.  192  et  seq. 
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a  bold  statement  to  say,  that  no  book  contains  a  form  of  the 
indictment  for  the  old  common-law  mayhem ;  yet  none  has 
come  under  the  eye  of  the  present  author.  And  since,  in 
practice,  indictments  are  almost  never  attempted  to  be  drawn 
on  the  old  common  law,  it  is  deemed  best  not  to  produce 
an  original  form  here. 

§'852.  Indlotment  at  Common  Lavr,  oontinued —  TelonioiiBly  " 
—  "Malm.''  —  The  books  state, however,  that  the  indictment  for 
mayhem  at  the  common  law  must  contain  the  technical  words, 
which,  when  indictments  were  in  Latin,  were  felonice  mayhems 
avit}  But,  if  there  were  maims  which  were  not  felonies, 
plainly  the  former  of  these  two  words  could  not  have  been 
required  in  the  indictment  for  such  a  maim. 

§  853.    Continued  —  Manner  of  the   Hurt  —  Mr.   East   says  : 

^'  It  is  also  necessary,  as  in  murder,  to  set  forth  particularly  in 
what  manner  the  hurt  was  given,  aud  the  consequences  follow- 
ing it ;  concluding,  that  so  the  defendant  feloniously  maimed, 
&c.,  but  the  omission  of  the  former  is  not  helped  by  such 
general  conclusion."  ^ 

§  854.  Accessories.  —  Moreover,  this  author  adds :  ^^  Lord 
Hale  considers  that  there  are  no  accessories  before  in  mayhem, 
for  that  they  are  in  the  same  degree  as  principals  ;  and,  if  tiie 
nature  and  punishment  of  the  offence  at  common  law,  which 
was  in  effect  only  a  trespass,  be  considered,  it  favors  that 
opinion.  Hawkins,  however,  says,  that  there  may  be  acces- 
sories before ;  but  that  the  appellant  has  his  election  to  pro- 
ceed against  them  either  as  principals  or  accessories;  and 
herewith  agrees  Staundford,  to  whom  Lord  Hale  expressly 
refers.  Yet  I  cannot  help  suspecting,  upon  a  more  accurate 
inspection  of  the  authorities  on  which  this  last  opinion  is 
founded,  that  it  is  a  mistake,  proceeding  perhaps  upon  the  old 
notion  which  prevailed  till  after  the  time  of  Edw.  UI.,  that 
those  who  were  present  aiding  and  abetting,  but  did  not  com- 
mit the  fact,  were  accessories  at  the  fact.  The  authorities  in 
support  of  it  are  all  resolvable  into  40  Aasize  1,  9,  and  41 
Assize  16  ;  and  there  it  is  said,  that  the  ancient  law  was  that 

1  8  Inst,  lis ;  2  Hawk.  P.  C.  c.  28,    Hawk.  P.  C.  c.  28,  §  20,  76,  79 ;  lb. 
§  77.  c.  25,  §  67. 

s  1  East  P.  C.  402,  referring  to  2 
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• 

each  should  be  appealed  as  principal,  but  that  now  the  appel- 
lant may  elect  to  make  all  principals,  or  else  only  the  one  who 
struck  principal,  and  the  others  accessories.  But  Brook,  on 
one  of  these  passages,  says,  qiu>d  nota :  and  it  seems  that  the 
ancient  law  was  the  best ;  for  it  is  only  trespass  in  effect.  And 
on  the  other  he  observes,  quod  mirum :  for  in  mayhem  there 
are  no  accessories.  And  in  the  time  of  Henry  YI.  it  appears 
to  have  been  considered,  that  in  mayhem  all  were  principals ; 
as  well  he  who  comforts  and  abets,  as  he  who  strikes  the 
stroke.  And  certainly  it  is  against  the  received  opinion  at  this 
day,  that  a  person  can  be  both  accessory  and  principal  in 
respect  to  the  very  same  act"  ^  But  here  again  we  are  led 
back  into  the  mists  which  envelop  the  old  common  law  relating 
to  this  offence.' 

§  866.  The  Proceeding  upon  Statutes :  — 

Form  of  Ihdiotmant  for  slitting  the  Nose. — The  following  is 
Chitty's  form  of  the  indictment  for  slitting  the  nose,  drawn  on 
the  Coventry  Act,»  22  &  23  Car.  2,  c.  1 :  — 

"  That  J.  W.,  late  of,  &c.,  laborer,  and  A.  C,  late  of,  &c.,  esquire,  on,  Ac. 
contriving  and  intending  one  E.  C,  then  and  yet  being  a  subject  of  our  said 
lord  the  king,  to  maim  and  disfigure,  at,  &c.,  with  force  and  arms,  in  and 
upon  the  said  E.  C,  in  the  peace  of  God  and  our  said  lord  the  king  then  and 
there  being,  on  'purpose,  and  on  [or  '  of  their ']  malice  aforethought,  and  hy 
lying  in  wait,  unlawfully  and  feloniously  did  make  an  assault ;  and  the  said 
J.  W.  with  a  certain  iron  bill  of  the  value  of  one  penny,*  which  he  the  said 
J.  W.  in  his  right  hand  then  and  there  had  and  held,  the  nose  of  the  said  E.  C, 
on  purpose,  and  of  his  malice  aforethought,  and  by  lying  in  wait,  then  and 
there  unlawfully  and  feloniously  did  slit,  with  intention  the  said  £.  C.  in  so 
doing  in  manner  aforesaid  to  maim  and  disfigure;  and  that  the  aforesaid  A. 
C,  at  the  time  the  aforesaid  felony  by  the  said  J.  W.  in  manner  and  form 
aforesaid  was  done  and  committed,  to  wit,  on  the  said,  &c.,  at,  &c.,  with  force 
and  arms,  on  purpose,  and  of  his  malice  aforethought,  and  by  lying  in  wait, 
unlawfully  and  feloniously  was  present  (knowing  of  and  privy  to  the  said  felony) 
aiding  and  abetting  the  said  J.  W.  in  the  felony  aforesaid,  in  manner  and  form 
aforesaid  done  and  committed.  And  so  the  jurors,  &c.,  do  say,  that  the  said  J. 
W.  and  A.  C,  on  the  said,  &c.,  at,  &c.,  aforesaid,  with  force  and  arms,  on  pur- 
pose, and  of  their  malice  aforethought,  and  by  lying  in  wait,  the  felony  afore- 
said, in  form  aforesaid,  unlawfully  and  feloniously  did  do  and  commit,  and 
each  of  them  did  do  and  commit;  against  the  peace,  &c.,  and  against  the  form, 
&c."» 

1  1  East  P.  C.  400,  401.  »  See,  for  this  act,  Crim.  Law,  11. 

3  And  see  Crim.  Law,  I.  §  882 ;  II.    §  971. 
{  969,  note.  *  Unnecessary.    See  ante,  §  510. 

»  8  Chit  Crim.  Law,  787,  788. 
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§  856.  Observationfl  on  the  Form  —  Follow  Btatate  —  Tbe 
Concluding  Part.  —  It  is  perceived  that  this  form  of  the  indict- 
ment does,  as  it  should,^  pursue  very  closely  the  words  of  the 
statute.  Also,  it  copies,  very  closely,  the  form  of  the  indict- 
ment for  murder.  The  peculiarity  of  that  part  of  the  form 
which  relates  to  the  conclusion,  and  its  reason,  have  been 
already  explained ;  ^  and  the  reader  can  judge  how  far  it  is  to 
be  deemed  essential  in  this  indictment  upon  the  Coventry  Act, 
and  upon  similar  American  enactments.^  The  opinion  to  which 
he  will  arrive  will  probably  be,  that,  if  the  indictment  fully 
covers  the  statutory  terms,  setting  out  also  the  offence  in  its 
particulars,  it  will  be  sufficient  though  it  should  or  should  not 
contain  a  conclusion  patterned  upon  the  conclusion  in  an 
indictment  for  murder. 

§  857.  FoUow  statutory  Words,  continued  —  "Lying  in  Wait" 

—  "Voluntarily"  —  Ac.  —  In  like  manner,  indictments  upon 
our  own  statutes  should  carefully  pursue  the  statutory  words. 
Thus,  the  indictment  upon  the  Pennsylvania  act  of  22d  April, 
1784,  should  employ  the  terms  "  lying  in  wait,"  and  "  volun- 
tarily '* ;  because  they  are  in  the  statute.*  So,  also,  an  indict- 
ment upon  the  Virginia  act,  charging  that  the  prisoner  did 
feloniously  break  the  jawbone  of  another,  with  intent  to  dis- 
able, &c.,  is  not  good ;  for  it  should  say,  he  did  disable,  &c.^ 

§  858.  Slitting  the  Ear — "  Right,"  or  **  Left"  —  If  the  indictment 
is  for  cutting  off  the  ear,  it  seems,  that,  where  the  common-law 
rules  prevail,  the  allegation  must  specify  whether  the  ear  cut  • 
off  was  the  right  or  left  one.  But,  be  this  as  it  may,  the  North 
Carolina  courts  hold,  that,  by  force  of  the  statutes  in  this  State, 
the  indictment  is  good,  though  it  omits  to  mention  which  was 
the  ear  cut  off.^ 

^  1  East  P.  C.  402.  common  law,  in  charging  the  mortal 
2  Ante,  §  548  et  seq.  wound  on  the  hand,  arm,  side,  or  leg, 
'  And  see  The  State  v.  Absence,  4  in  an  indictment  for  murder,  it  was  in- 
Port.  897 ;  The  State  v.  Briley,  8  Port,  dispensable  to  state  it  to  be  the  right 
472 ;  Guest  v.  The  State,  19  Ark.  405 ;  or  left  hand,  arm,  side,  or  leg.  But 
The  State  v.  Thompson,  80  Misso.  470 ;  it  is  equally  clear  that  this  was  requi- 
Chick  V.  The  State,  7  Humph.  161.  site   as  a  matter  of  form  in  the  in- 

*  Respublica  v.  Heiker,  8  Yeates,  282.  dictment,  from  respect  to  precedents, 

*  Commonwealth   v,  Lester,  2  Ya.  and  to  no  other  purpose.    It  waa  not 
Cas.  198.  regarded  as  one  of  those  substantial 

^  The  State  v.  Green,  7  Ire.  89.  Said    averments,  to  which  the  proof  most 
Ruffln,  C.  J. :  "  It  is  certain,  that,  at    correspond  in  matter  of  form 
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§  859.  Iholudes  Aasanlt  —  Form  of  Indiotment  —  PrindpaLi  of 
FizBt  and  Second  Degrea  —  The  offence  we  are  considering, 
whether  under  statutes  or  at  the  common  law,  includes  in  its 
nature  an  assault;  and  we  have  seen,^  that,  when  one  offence 
includes  in  this  way  another,  there  may  be  a  conviction  for 
the  lower  crime  on  an  indictment  for  the  higher,  provided  the 
indictment  is  in  a  form  to  charge  the  lower.  What  are  the 
necessary  allegations  in  an  indictment  for  assault  we  have 
already  seen ;  ^  and,  as  it  need  not  necessarily  employ  the  word 
'^  assault,"  so  an  indictment  for  a  maiming  need  not,  even  to 
justify  a  conviction  on  it  for  the  mere  assault.^  In  Arkansas 
it  has  been  held,  that  the  offence  of  maiming  includes  an 
^'  aggravated  assault  and  battery  "  ;  and,  on  an  indictment  for 
the  former,  there  may  be  a  conviction  for  the  latter.*  One 
charged  with  being  present  aiding  and  abetting  at  a  mayhem, 
may,  if  the  evidence  justifies,  be  convicted  of  the  assault  and 
battery  merely,  while  the  principal  of  the  first  degree  is  con- 
victed of  the  mayhem.* 


MEETING,  ILLEGAL.    See  tit.  Uklawfdl  Assbmblt;  also,  Disordbrlt 

House. 
MISCHIEF.    See  tit.  Malicious  Misghiev. 
MURDER.     See  tit.  Homicide. 
NOXIOUS  TRADES.    See  tit.  Nuisance,  §  876  et  seq. 

■ 

K  not  good  in  this  general  form  upon  in  it  in  a  plain,  intelligible,  and  ex- 

the  principles  of  the  common  law,  appli-  plicit  manner."  p.  41,  48. 

cable  to  the  mode  of  charging  offences  ^  Vol.  I.  §  416-420. 

agunst  the  person  of  another,  the  court  >  Ante,  §  67,  68. 

holds  that  it  is  certainly  good  under  the  '  Benham    v.  The    State,  1   Iowa, 

act  of  1811 ;  because  the  corpus  delicti^  642. 

as  constituted  by  the  statute, — namely,  *  Guest  v.  The  State,  19  Ark.  406. 

'  on  purpose  and  unlawfully,  but  with-  ^  The    State   v.   Absence,    4    Port. 

out  malice  aforethought,  biting  off  an  897. 

ear  of  another  person,'  —  is  described 
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k 


CHAPTER  XLII. 

NUISANCE.^ 

860,  861.  Introdaction. 

862-867.  Indictment  at  Common  Law. 

868, 869.  Indictments  upon  Statntes. 

870-874.  Some  Points  of  Practice. 

876-878.  Procedure  in  some  Particular  Nuisances. 

§  860.   Ntdaancei  -what  —  lUtiatratioiiB  — Previous  DiBcnflsions. 

—  The  term  Nuisance  Indicates  rather  a  class  of  offences  than 
a  particular  offence.  We  have  already,  in  the  present  volume, 
considered  the  procedure  in  some  of  the  nuisances ;  such  as 
Barratry,  Bawdy  House,  Common  Scold,  Disorderly  House, 
Eavesdropping,  and  Gaming  House.  The  obstruction  of  a 
public  way,  the  procedure  against  defendants  for  which  offence 
belongs  to  the  title  Way,  is,  in  like  manner,  a  nuisance.  And 
there  are  some  others.  Still  there  is  matter  remaining  for  the 
present  chapter. 

§  861.  Order  of  the  Chapter.  —  We  shall  consider,  I.  Some 
General  Views  respecting  the  Indictment  at  the  Common  Law ; 
II.  Indictments  upon  Statutes ;  III.  Some  Points  of  Practice  ; 
IV.  Tlve  Procedure  in  some  Particular  Nuisances,  not  else- 
where considered  in  these  Volumes. 

I.  Some  General  Viewa  respecting  the  Indictment  at  ike  Common 

Law. 

§  862.  Form  of  Concluding  Part  —  Illustrations  of  the  indict- 
ment for  nuisance  may  be  seen  under  the  titles  mentioned  -in 

« 

the  section  before  the  last.  The  conclusion  of  the  indictment, 
in  cases  of  nuisance,  is  usually  in  a  form  like  the  following :  — 

"  To  the  common  nuisance  of  all  the  people  there  lawfully  being  and  abiding." 

Sometimes  the  form  is  very  much  extended ;  as,  for  instance, 
an  indictment  for  carrying  on  an  offensive  trade,  as  given  by 
Archbold,  has  the  following :  — 

^  For  the  law  relating  to  this  title,  Grim.  Law,  under  the  titlee  of  the  re- 
see  Grim.  Law,  L  §  1029  et  seq.  For  spective  nuisances;  Whart  Preced.  2d 
forms  of  the   indictment,    see    Ghit.    ed.  pi.  674;  Train  &  Heard  Freced.  885. 
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"  To  the  great  damage  and  common  nuisance  of  all  the  liege  subjects  of  our 
said  ladj  the  queen,  there  inhabiting,  being,  and  residing,  and  going,  returning, 
and  passing  through  the  said  streets  and  highways."^ 

§  863.  Whatber  this  Conoluaion  necessary  —  "To  the  Common 
Nuisance" — ^Barratry  —  Common  Scold.  —  There  is  an  entire 
want  of  harmony  in  the  authorities  upon  the  question,  whether, 
or  not,  an  indictment  for  a  nuisance  need  contain  this  sort  of 
averment.  Hawkins,  speaking  of  the  nuisance  of  barratry, 
observes :  '^  It  is  said,  that  there  is  no  need  in  the  conclusion 
of  such  an  indictment  to  lay  the  offence  ad  nocumentum  omnium 
ligeorum^  &c.,  but  that  diversorum  is  sufficient  in  such  an  indict- 
ment, as  well  as  in  an  indictment  of  a  common  scold^  Sec, ; 
because  it  appears,  from  the  nature  of  the  thing,  that  it  could 
not  but  be  a  common  nuisance."  ^  In  support  of  this  proposi- 
tion he  refers  to  a  case  in  a  book  of  very  little  authority ;  ^  and 
one  of  his  editors,  Mr.  Leach,  refers  to  another  case,  contained 
in  a  report  which  is  justly  of  greater  weight  with  the  profes- 
sion, wherein,  according  to  this  editor,  it  was  held  that  ^'  an 
indictment  against  a  scold  must  be  laid  ad  commune  nocumen- 
tum.^^ But  an  examination  of  the  case  ^  thus  referred  to  by 
Leach  shows,  that  the  court  so  held  only  where  the  matter  set 
out  in  the  other  words  of  the  indictment  ^^  did  not  amount  to 
bein^  either  a  barrator  or  common  scold  "  ;  and,  not  improb- 
ably, if,  without  the  words  '^  to  the  common  nuisance,"  &c., 
the  indictment  had  contained  a  full  setting  out  of  the  offence, 
it  would  have  been  held  to  be  sufficient. 

§  864.  ''To  tbe  Common  Nuisance,"  contlnned.  —  Coming  to 
the  modern  cases,  and  finding  them  not  to  be  in  harmony,  we 
perceive,  that,  in  matter  of  principle,  the  question  stands  as 
follows :  There  is  no  power,  in  a  conclusion  of  this  sort,  to 
supply  any  defect  in  the  main  body  of  the  allegation.^  And,  if 
the  main  body  is  right,  it  shows  that  the  offence  was  a  nuisance, 
and  calling  it  such  cannot  add  any  thing  to  what  thus  appears. 
Still,  as  the  authorities  are  conflicting,  and  in  some  States  this 
averment  is  held  to  be  necessary  in  the  indictment,  the  prudent 
pleader  will  retain  it  in  practice.^ 

^  Archb.  Crun.  PI.  &  Ey.  10th  Lond.  *  Rex  v.  Cooper,  2  Stra.  1246. 

ed.  688.  *  And  see  Palmer,  868,  874. 

s  2  Hawk.  P.  C.  c.  26,  §  69.  •See  Train  &  Heard  Preced.  67  and 

>  Bex  V.  Clayton,  2  Keb.  409,  410.  note;    Commonwealth   v.    Haynet,  2 
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§  865.  Alleging  Circiimstanoes  of  NuiBanoe  —  Pnblic  Indeoent 
Show.  —  The  indictment  for  a  nuisance,  as  for  every  other 
offence,  must  set  out  so  much  of  fact  as  to  make  the  criminal 
nature  of  what  is  charged  against  the  defendant  appear.  Thus, 
where  a  thing  is  not  a  nuisance  in  itself,  but  becomes  so  only 
by  reason  of  particular  circumstances,  this  special  matter  — 
in  other  words,  these  circumstances  —  must  be  shown ;  ^  else 
there  is  no  crime  laid  against  the  defendants  And  where  the 
indictment  is  for  exhibiting  a  public  show,  of  a  sort  tending  to 
corrupt  the  public  morals,  it  must  present  in  allegation  the 
circumstances  in  which  the  indecency,  barbarity,  or  the  like 
consists,  that  the  court  may  judge  whether  the  exhibition  is 
an  offence  either  at  the  common  law  or  within  any  statute.^ 

§  866.    Abatement  — '  Continning.  —  If    the    prosecutor   does 

not  desire  to  have  the  nuisance  abated  by  order  of  court,  there- 
is  no  necessity  for  the  indictment  to  allege  that  it  is  continu- 
ing.* Bat,  without  such  an  allegation,  there  can  be  no  order 
of  abatement.  The  form  of  the  allegation  was  somewhat  con- 
sidered in  the  first  volume.^  It  is  sufficient,  for  instance,  to 
say  that  the  defendant  erected,  and  thence  continually,  &c., 
maintained  the  nuisance.^ 

§  867.  DupUcity.  —  A  count  alleging  that  swine  were  kept  in 
a  pen  near  a  highway,  and  that  they  were  fed  with  offal^  has 
been  held  to  charge,  not  two  offeuces,  but  one.  ^ 

II.  Indictments  upon  Statutes, 

§  868.  Selling  DiseaBed  Meat  —  ZSzpanding  Allegation  beyond 
Statatory  Terms  —  Knowledge  of   Defendant  —  A  few    points 

Gray,  72;  Whart.  Preced.  2d  ed.  pi.  house  of  ill-fame  need  not  conclude 

674,  note  ;  Thorowgood's  Casei  1  Mod.  "  to  the  common  nuisance/'  &c.    AliUr 

107;    Crim.  Law,  I.  §  540-542.     In  of  one   for  keeping  such  house  as  a 

Virginia  it  was  held  by  a  majority  of  nuisance  at  the  common  law.     The 

the  court,  that  an  indictment   for  a  State  v.  Stevens,  40  Maine,  559. 

nuisance,  which  concludes  "  to  the  com-  ^  Anonymous,  Palmer,  868,  874. 

mon  nuisance  of  divers  of  the  Common-  ^  Enowles  v.  The  State,  8  Day,  103. 

wealth's  citizens,"  is   insufficient.    It  '  The  State  i^.  Hull,  21  Maine,  84. 

should  be  laid,  to  the  common  nuisance  ^  Vol.  I.  §  393  et  seq. 

"  of  all  citizens  of  the  Commonwealth  ^  Baugh  v.  The  State,  14  Ind.  29. 

residing  in  the  neighborhood,"  or  **  of  And  see  Ashbrook  v.  Commonwealth, 

all  citizens,  &c.,  residing,  &c.,  and  pass-  1  Bush,  189. 

ing  thereby."    Commonwealth  v.  Faris,  ^  The  State  v.  Payson,  87  Blaine, 

5  Rand.  691.    In  Maine,  an  indictment  861.    And  see   Bex  v.  Pappineau,  1 

fbt  the  statute  offence  of  keeping  a  Stra.  686. 
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adjudged  are  the  following :  Where,  in  Massachusetts,  a  stat- 
ute made  punishable  any  person  who  '^  shall  knowingly  sell 
any  kind  of  diseased,  corrupted,  or  Unwholesome  provisions, 
whether  for  meat  or  drink,  without  making  the  same  fully 
known  to  the  buyer  "  ;  ^  an  indictment  was  held  to  be  insuf- 
ficient which  alleged,  that  the  defendant,  Boynton,  '^  did 
knowingly  sell  unto  one  Jeremiah  Barker  a  certain  piece  of 
diseased,  corrupted,  and  unwholesome  provision,  to  wit,  one 
hind  leg  of  veal ;  the  said  Boynton  not  then  and  there  mak- 
ing known  fully  to  the  said  Barker  that  the  same  was  dis- 
eased, corrupted,  and  unwholesome,"  &c.  Here,  the  reader 
perceives,  the  words  of  the  statute  were  literally  followed  by 
the  pleader;  but,  as  we  saw  in  the  first  volume,  there  are 
many  circumstances  in  which  this  is  not  enough.^  And  in 
this  case,  Bigelow,  J.  observed :  "  Wherever  the  intention  of 
a  party  is  necessary  to  constitute  an  offence,  such  intent  must 

be  alleged  in  every  material  part  of  the  description 

The  only  distinct  averment  of  knowledge  on  the  part  of  the 
defendant  is,  that  he  '  knowingly  sold '  corrupt  and  unwhole- 
some meat.  There  is  no  averment  that  he  knew  the  meat  to 
be  in  a  diseased  and  unhealthy  state,  or  unfit  for  food,  at  the 
time  of  the  sale.  The  word  *  knowingly '  does  not  apply  to 
and  qualify  every  act  charged,  essential  to  constitute  the 
offence."  Since,  therefore,  though  the  indictment  covered  all 
the  words  of  the  statute,  yet  it  did  not  link  its  leading  mean- 
ing,—  namely,  the  guilty  knowledge  of  the  defendant, — to 
all  the  necessary  averments,  it  was  not  in  law  sufficient^ 
From  this  case,  compared  with  one  brought  to  view  under  the 
title  Homicide,*  wherein  the  opinion  was  delivered  by  the 
same  learned  judge,  we  see,  that,  however  able  a  court  may 
be,  it  is  liable,  under  the  manipulations  of  counsel,  and  the 

1  Mass.  R.  S.  c.  481,  §  1.  accused  "  sold  to  divers  citizens  fire 

'  Vol.  I.  §  628  et  seq.  hundred  pounds  of  beef  as  good  and 

'  Commonwealth    v.    Boynton,    12  wholesome  beef  and  food/'  it  is  suffl- 

Cush.  499,  600.    In  New  York,  it  has  cient.    Goodrich  v.  People,  19  N.  Y. 

been  held  necessary,  in  an  indictment  674.    See  Goodrich  v.  People,  8  Parker 

for  selling  unwholsome  provisions,  to  C.  C.  622. 

charge  that  the  article  was  sold  for  ^  Green    v.    Commonwealth,    ante, 
consumption   as   food  for  man ;    but  §  689,  690,  note,  and  subsequent  see- 
the allegation  need  not  be  in  any  pre-  tiona. 
cise  form  of  words ;  if  it  is,  that  the 
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press  of  business,"  and  the  thousand  nameless  influences  which 
surround  a  tribunal,  to  commit  occasional  absurdities  of  de- 
cision, such  as  it  is  scarcely  possible  to  account  for  afterward. 
In  the  case  mentioned  under  the  title  Homicide,  the  court, 
where  the  gist  of 'the  aggravated  offence  was  a  particular 
intent  expressly  required  by  a  statute,  held  that  the  indictment 
fully  covered  the  statutory  requirement,  though  it  was  totally 
silent  respecting  both  this  particular  intent,  and  each  and 
every  other  thing  which  the  statute  mentioned,  and  though 
also  it  contained  specific  allegations  excluding  the  statutory 
intent;  while,  in  the  instance  contemplated  in  this  section, 
the  same  tribunal,  in  an  opinion  delivered  by  the  same  judge, 
held  that  the  statutory  intent,  mentioned  but  once  in  the  stat- 
ute, must  be  linked  to  each  and  every  averment  in  the  indict- 
ment. That  this  latter  opinion,  which  was  pronounced  first, 
embraces  the  better  doctrine,  few  legal  persons  will  question. 

§  869.  How  negative  Proviso  — Letting  Jack,  &C.,  for  Mares. — 

A  statute  in  Indiana  provided,  "  that  it  shall  not  be  lawful  for 
any  person  to  keep  or  let  to  mares  any  stallion  or  jack,  within 
the  limits  of  any  town  or  village  in  tlie  State,  <&c.,  unless  such 
person  shall  provide  an  inclosure  so  arranged  as  to  obstruct 
the  view  from  all  the  inhabitants  in  the  town  and  vicinity  as 
aforesaid."  And  where  an  indictment  failed  to  allege  that  the 
defendant  had  not  provided  an  inclosure,  &o,,  but  it  did  allege 
that  the  letting  to  mares  was  on  a  public  street  in  a  town  and 
within  view  of  its  inhabitants,  this  was  held  to  be  sufficient. 
It  "  sufficiently  negatives,"  said  Perkins,  J.  "  that  it  was  done 
within  an  inclosure  which  screened  it  from  the  public  view."  ^ 

in.'  Some  Points  of  Practice. 
§  870.  Delaying  Judgment  for   Defendant  to  remove  Nuisance. 

—  Says  Dalton :  "  Where  a  man  is  indicted  for  a  nuisance, 
the  court  never  admits  him  to  a  small  fine  till  the  nuisance  is 
removed."  ^  And,  in  proper  circumstances,  where  the  measure 
will  be  in  its  nature  effectual,  the  court,  to  compel  the  removal 
of  the  nuisance,  will  delay  the  final  judgment  until  it  is  re- 
moved.^ 

1  Crane  v.  The  State,  8  Ind.  198,           >  Dalton  Just.  c.  66. 
194.    And  see  Vol.  I.  §  641.  >  Bex  v. ,  2  Show.  60. 
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§  871.  Judgment  for  Abatement  —  But,  aside  from  this  doc- 
trine, where  the  pleadings  and  the  evidence  show  a  proper 
case,  it  will  be  made  a  part  of  the  judgment  of  the  court 
against  the  defendant  that  he  abate  the  nuisance ;  ^  and,  as 
the  reader  will  perceive,  such  a  judgment  can  be  carried  into 
eflTect  by  the  same  means  as  the  judgment  that  he  pay  a  fine. 
Where,  in  an  Alabama  case,  the  court  below  had  entered,  as 
a  part  of  its  judgment,  ^'  that  the  nuisance  be  abated  forth- 
with, at  the  costs  of  the  defendant,  and  the  sheriff  is  charged 
with  the  execution  of  this  order "  ;  this  was  held  to  be,  in 
effect,  a  command  to  the  sheriff  to  abate  the  nuisance,  and 
thus  far  to  be  erroneous.  But  it  was  deemed  that  the  appel- 
late court  could  amend  the  sentence  so  as  to  require  the  de- 
fendant to  abate  the  nuisance,  if  it  had  not  already  been  done.^ 
In  a  case  in  Maine  it  was  held,  that  the  court  will  not  order 
the  abatement  of  the  nuisance  where  such  abatement  might 
affect  the  interests  of  strangers  to  the  proceeding.  ^'The 
court,"  it  was  observed,  ^'  is  authorized  by  statute  to  punish 
by  fine  only  ;  and  may  cause  the  nuisance  to  be  abated.  It  is 
not  required  to  do  so  when  the  interests  of  strangers  to  the 
proceeding  might  be  improperly  affected."  ^  Archbold,  more- 
over, observes :  "  A  nuisance  may  be  abated  by  a  writ  of  de 
noeumento  amovendoy  *  Yet  it  is  not  perceived  how  any  neces- 
sity can  often  arise  for  resorting  to  this  writ  in  a  criminal  case ; 
the  simpler  methods  being,  apparently,  sufficient  for  almost  all 
circumstances. 

§  872.  Refdfling  to  qtuuh  Indictment  tiU  Nnlaance  is  abated. — 

Even  where  the  indictment  is  ill,  and  there  is  a  motion  to 
quash  it  for  some  obvious  defect,  it  used  to  be,  and  perhaps  is 
now,  the  doctrine  of  the  CQurts,  that,  if  the  nuisance  js  contin- 
uing and  the  defendant  will  not  abate  it,  the  judges  will  not 
interpose  to  grant  him  this  special  remedy,  but  will  compel  him 
to  demur,  or  go  to  trial  and  then  move  in  arrest  of  judgment ; 
and  this  is  in  order  to  get,  if  possible,  the  nuisance  abated.^ 

I  Rex  V,  Stead,  8  T.  R.  142;  Rex  v.  «  Archb.  New  Grim.  Froced.  205. 

West  Riding  of  Yorkshire,  7  T.  R.  »  Leyton's  Case,  Cro.  Car.  688.  And 

467  ;  Rex  v.  Incledon,  18  East,  164.  see  Anonymous,  11  Mod.  806 ;  Reg.  v. 

<  Campbell  v.  The  State,  16  Ala.  Wigg,  2  Ld.  Raym.  1168.    And,  as 

144.  illustratiye,  tee  Rex  v.  Green,  1  Keny. 

'  The  State  v.  Haines,  80  Maine,  66.  879. 
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§  873.  Bill  of  ParttouiazB.  —  This  is  one  of  the  offences  in 
which,  where  it  seems  proper,  the  prosecutor  will  be  required 
to  give  to  the  defendant,  or  file  in  court,  a  note  or  bill  of  the 
particulars  on  which  he  will. rely  at  the  trial,^  before  proceeding 
to  the  hearing  before  the  jury.  The  court  may  make  the  order 
for  such  bill  or  note,  on  the  indictment  being  read,  and  without 
affidavits.^ 

§  874.  QuaiificationB  of  Jnrora.  —  These  were  discussed,  in  a 
general  way,,  in  the  first  volume.^  According  to  a  Michigan 
decision,  a  person  who  holds  the  opinion,  that  mill-dams  gen- 
erally, in  the  part  of  the  country  where  the  case  arose,  are 
nuisances,  and  all  he  is  acquainted  with  are  such,  is  uot  a 
competent  juror  for  the  trial  of  an  indictment  for  nuisance  in 
keeping  up  a  mill-dam,  though  he  states  that  he  is  not  much 
acquainted  with  the  dam  in  question,  and  has  not  formed  or 
expressed  any  opinion  regarding  it.* 

IV.  The  Procedure  in  Some  Particular  NuisanceSy  not  elsewhere 

considered  in  these  Volumes, 

§  875.  The  Nuisance  of  carrying  on  on  Offensive  Trade:  — 
Form  of  Indictment  —  The  following  is  Archbold's  form  of 
the  indictment  for  this  very  common  species  of  nuisance :  — 

"That  J.  S.,  late  of  the  parish  of  B,  in  the  county  of  M,  laborer  on,  &c.,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  near  unto  divers 
public  streets  being  the  queen's  common  highways,  and  also  near  unto  the  dwell- 
ing-houses of  divers  liege  subjects  of  our  said  lady  the  queen  there  situate  and 
being,  unlawfully  and  injuriously  did  make,  erect,  and  set  up,  and  did  cause  and 
procure  to  be  made,  erected,  and  set  up,  a  certain  furnace  and  boiler,  for  the 
purpose  of  boiling  tripe  and  other  entrails  and  offiil  of  beasts ;  and  that  the  said 
J.  S.  on  the  day  and  year  aforesaid,  and  on  divers  other  days*  and  times  between 
that  day  and  the  day  of  the  taking  of  this  inquisition,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  unlawfully  and  injuriously  did  boll,  and  cause  and  procure  to 
be  boiled,  in  the  said  boiler,  divers  large  quantities  of  tripe  and  other  entrails  and 
ofial  of  beasts ;  by  reason  of  which  said  premises,  divers  noisome,  ofiensiye,  and 
unwholesome  smokes,  smells,  and  stenches,  during  the  tiikie  aforesaid,  were  from 
thence  emitted  and  issued,  so  that  the  air  then  and  there  was  and  yet  is  greatly 
filled  and  impregnated  with  the  said  smokes,  smells,  and  stenches,  and  was  *and' 
is  rendered  and  become  corrupted,  offensive,  imcomfortable,  and  unwholesome ; 
to  the  great  damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said 
lady  the  queen  there  inhabiting,  being,  and  residing,  and  going,  returning,  and 

1  Vol.  I.  §  643  et  seq.  »  Vol.  I.  §  900  et  seq. 

«  Rex  ».  Curwood,  6  Nev.  &  M.  369,         ♦  Crippen  v.  People,  8  Mich.  117. 
1  Har.  &  W.  810. 
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pusing  through  the  said  streets  and  highways ;  and  against  the  peace  of  our 
lady  the  queen,  her  crown,  and  dignity. 

'*  Second  Count  for  continuing  the  Nuisance.  —  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  farther  present,  that  the  said  J.  S.,  on  the  said  third  day 
of  August,  in  the  year  aforesaid,  and  from  that  day  until  the  day  of  the  taking  of 
this  inquisition,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said [a  certain  other  furnace  and  boiler,  for  the  purpose  of  boiling  tripe  and  other 
entrails  and  offal  of  beasts,  before  that  time  made,  erected,  and  set  up  by  certain 
persons  to  the  jurors  aforesaid  unknown,  unlawfully  and  injuriously  did  continue 
and  yet  doth  continue ;  and  that  the  said  J.  S.,  on  the  said  third  day  of  Augpist, 
in  the  year  last  aforesaid,  and  on  divers  other  days],  ^c,  as  in  the  first  count  from 
the  asterisk  to  the  end.'*  ^ 

§  876.  "  By  Reason  of  the  PremiBeB,**  &c.  —  A  few  points,  relat- 
ing to  this  species  of  the  offence,  are  the  following :  In  Maine 
an  indictment, alleged,  that  a  certain  shop  was  erected  and 
maintained  for  the  purposes  of  a  certain  trade ;  that  the  defend- 
ants did  therein  carry  on  the  trade,  and  in  the  exercise  thereof 
collected  and  kept  certain  offensive  matters ;  that,  in  manner 
aforesaid,  they  collected  and  kept  certain  other  offensive  mat- 
ters ;  and  that,  by  reason  of  the  premises,  evil  results  followed. 
And  the  terms,  "  by  reason  of  the  premises,"  and  "  in  manner 
aforesaid,"  were  held  sufficiently  to  allege  that  the  offensive 
matters  last  named  were  collected  in  the  exercise  of  the  trade, 
and  that  the  results  followed  from  both-such  exercise  and  such 
collections.^ 

§  877.  Evidence  within  Allegation. —  In  Massachusetts  an 
indictment  alleged,  that  the  defendant  erected  and  maintained 
a  building  for  the  purpose  of  manufacturing  neat's-foot  oil 
therein,  and  boiled  and  tried  putrid  meats,  &c.,  therein,  by 
means  whereof  noisome  and  offensive  smells  issued  from  the 
building,  to  the  common  nuisance  of  the  citizens.  The  evi- 
dence produced  at  the  trial  showed,  that  noisome  and  offensive 
smells  issued  from  other  parts  of  the  defendant's  premises, 

^  Archb.  Crim.  PL  &  Et.  10th  Lond.  near  a  public  street  and  feeding  tliem 

ed.  688,  684.    The  author  adds  :  *'  See  with  ofial,  C.  C.  C.  805,  and  see  2  Ld. 

the  following  precedents ;  for  using  a  Haym.  1168 ;  for  keeping  a  fierce  and 

shop  in  a  public  market  as  a  slaughter-  unruly  bull  in  a  field  through  which 

house,  C.  C.  C.  801,  and  see  4  Went,  there  was  a  footway,  C.  C.  C.  810 ;  for 

224;   for  erecting  a  manufactory  for  keeping  a  ferocious    dog  unmuzzled, 

hartshorn,  C,  C.  C.  811 ;  for  erecting  a  C.  C.  C.  811 ;  for  baiting  a  bull  in  the 

privy  near  the  highway,  4  Went.  226  ;  kmg's  highway,  4  Went.  218." 
for  placing  putrid  carrion  near  the  high-       >  The  State  u.  Hart,  84  Maine,  86. 
way,  4  Went.  218;  for  keeping  hogs 
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near  this  building,  by  reason  of  the  use  made,  near  it,  but  not 
therein,  of  the  materials  boiled  and  tried  in  the  building.  And 
it  was  held,  that  the  jury,  in  making  up  their  verdict,  could  not 
take  into  the  account  the  offensive  smells  which  did  not  issue 
from  the  building.  Said  the  court:  ^*  The  nuisance  arising  from 
the  hog-yard  and  heaps  of  bones  was  not  charged  in  the  indict- 
ment, was  not  traversed  by  the  plea,  and,  of  course,  not  in 
issue."  ^ 

§  878.  The  Nuisance  of  rendering  the  Waters  of  a  River 
unwholesome :  — 

Gas  Company  —  Water  unfit  for  Use — Destruotlon  of  FIbIl  — 
On  an  indictment  against  a  gas  company  for  the  nuisance  of 
conveying  refuse  gas  into  a  great  public  river,  whereby  the  fish 
are  destroyed,  and  the  water  is  rendered  unfit  for  drinking, 
"  the  question,"  said  Denman,  0*  J,  "  will  be,  whether  there 
has  been  a  noxious  and  deleterious  ingredient  conveyed  into 
the  river,  whereby  the  water  has  been  corrupted  and  rendered 
unfit  for  use;  and,  if  there  has  been,  then  whether,  in  the 
concluding  words  of  the  indictment,  it  was  to  the  common 
nuisance  of  the  king's  subjects."  And  the  circumstance,  that, 
by  the  diminution  of  fish,  a  considerable  number  of  fishermen 
were  thrown  out  of  employment,  was  not  deemed  to  be  of  itself 
sufficient  ground  to  sustain  the  indictment.^ 


OBSCENE  LIBEL.    See  tit.  Libel  akd  Slander. 

1  Commonwealth  v.  Brown,  18  Met.       ^  Bex  v.  Medley,  6  Car.  &  P.  292, 
866.  299. 
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CHAPTER   XLHI. 

OBSTRUCTING  JUSTICE  AND  GOVERNMENT.^ 

879,  880.  Introduction. 

881-887.  Assaulting  Officer  in  Discharge  of  Duty. 
888-896.  Otherwise  resisting  Officer  in  Execution  of  Office. 
896-898.  Other  Obstructions. 

§  879.  Scope  of  this  DisotuMion.  —  The  subject  of  this  chapter 
embraces  a  considerable  variety  of  offences  which  are  named, 
as  well  as  offences  which  are  not  named.  And  these  are  both 
at  the  common  law  ^  and  under  statutes.  We  have  treated  of 
the  procedure  for  some  of  these  offences  in  various  other  con- 
nections in  these  volumes ;  and,  since  the  law  of  the  subject 
was  discussed  in  the  work  on  the  Criminal  Law,  not  much,  of 
what  it  is  best  to  say,  remains  for  consideration  here. 

§  880.  How  the  Chapter  divldecL  —  We  shall  consider,  I. 
Assaulting  an  Officer  in  the  Discharge  of  his  Official  Duties  ; 
II.  Otherwise  resisting  an  Officer  in  the  Execution  of  his 
Official  Duties  ;  III.  Other  Obstructions. . 

I.  AMavlting  an  Officer  in  the  Discharge  of  his  OffiMal  Duties,. 

§  881.  Statute  and  Form  of  Indictment  tbereon.  —  It  is  per- 
ceived that  this  offence  is  an  aggravated  assault,  of  which  the 
common  law  takes  notice.  But  for  the  procedure  in  this  view 
the  reader  will  consult  the  title  ^^  Assault  and  Battery."  The 
following  is  Archbold's  form  of  the  indictment  drawn  upon 
Stat.  9  Geo.  4,  c.  31,  §  24,  which  provides,  "  that,  if  any  per- 
son shall  assault  and  strike  or  wound  any  magistrate,  officer, 
or  other  person  whatsoever  lawfully  authorized,  on  account  of 
the  exercise  of  his  duty  in  or  concerning  the  preservation 
of  any  vessel  in  distress,  or  of  any  vessel,  goods,  or  effects 
wrecked,  stranded,  or  cast  on  shore,  or  lying  under  water, 
every  such  offender,  being  convicted  thereof,  shall,"  &c. :  — 

1  For  the  law  relating  to  this  title,  *  Grim.  Law,  L  {  918  et  aeq. 

•ee  Cnm.  Law,  I.  918  et  seq. ;  n.  {  976 
etseq. 
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• 

"  That,  before  and  at  the  time  of  the  committing  of  the  offence  hereinafter 
mentioned,  on  the  third  day  of  August,  in  the  year,  &c.,  at  the  parish  of  B,  in 
the  county  of  S,  one  J.  N.,  then  and  there  being  a  magistrate  ['  magigtraie, 
officer,  or  other  person  whatsoever  lawfully  authorized*],  was  then  and  there 
engaged  in  the  exercise  of  his  duty  as  sucli  magistrate,  in  and  concerning  the 
preservation  of  a  certain  vessel  ['  of  any  vessel  in  distress,  or  of  any  vessel,  goods, 
or  effects  wrecked,  stranded,  or  cast  on  shore,  or  lying  under  water  *]  then  and  there 
wrecked,  stranded,  and  cast  on  shore,  the  said  J.  N.  being  then  and  there  law- 
fully authorized  thereunto ;  and  that  J.  S.,  late  of  the  parish  aforesaid,  in  the 
county  aforesaid,  laborer,  well  knowing  the  premises,  in  and  upon  the  said  J.  N. 
then  and  there  unlawfully  did  make  an  assault,  and  him  the  said  J.  N.  then  and 
there  unlawfully  did  strike  and  wound  [* strike  or  wound'],  on  account  of  the 
exercise  of  the  duty  of  him  the  said  J.  N.  in  and  concerning  the  preservation  of 
the  said  vessel  so  wrecked,  stranded,  and  cast  on  shore  as  aforesaid ;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lady  the  queen,  her  crown,  and  dignity."  ^ 

§  882.  Obftervatdons  on  this  Form  —  Following  Statute.  —  This 

form  of  the  indictment,  it  is  perceived,  follows  closely  the 
terms  of  the  statute  on  which  it  is  drawn.  The  pleader,  who 
frames  an  indictment  upon  an  American  statute,  should  imi- 
tate the  English  pleader  in  this  respect.  It  is  belieyed  that 
this  indictment  is,  in  principle,  sufficiently  expanded  in  its 
way  of  setting  out  the  offence ;  and  that,  in  practice,  it  will  be 
by  most  courts  sustained.  Some  adjudged  points,  relating 
both  to  the  indictment  and  to  the  evidence,  are  the  following. 

§  883.  Allegation  of  Official  Charaoter.  —  In  Vermont  an 
indictment  which  alleged,  in  the  first  count,  that  the  respond- 
ent made  an  assault  upon  one  Smith,  the  said  Smith  ^^  then 
and  there  being  sheriff  of  said  county  of  Addison "  ;  and 
which  charged  him,  in  the  second  count,  with  having  ^'  hin- 
dered and  impeded  a  civil  officer,  under  the  authority  of  this 
State,  to  wit,  Adnah  Smith,  sheriff  of  the  county  of  Addison 
aforesaid  "  ;  and  which  alleged,  in  both  counts,  that  the  said 
Smith  was,  at  the  time,  in  the  ^'  execution  of  his  said  office  "  ; 
was  held  to  aver  with  sufficient  certainty,  in  both  counts,  the 
official  character  of  Smith  as  sheriff  of  Addison  county.^ 

§  884.  The  Evidence :  — 

Allegation  and  Proof  to  oorreapond.  —  According  to  a  Massa- 
chusetts case,  an  averment  that  the  officer  was  in  the  service 

I  Archb.  Crim.  PL  &  £t.  10th  Lond.  And  see  Commonwealth  v.  Beckley, 
ed.  467.  8  Met.  880. 

>  The  State  v.  Hooker,  17  Vt  668. 
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of  a  legal  precept,  and  had  A  in  his  custody  as  a  prisoner  to 
be  examined  on  a  charge  of  larceny,  is  supported  though  the 
larceny  for  which  A  was  in  custody  was  committed  in  another 
State,  and  he  was  being  examined  as  a  fugitive  from  justice.^ 

§  88^.  Proof  of  Official  Character.  —  In  an  English  case  it 
was  held,  that,  on  a  trial  for  the  murder  of  a  constable  in  the 
discharge  of  his  official  duties,  it  is  not  necessary  to  produce 
the  evidence  of  his  appointment ;  it  being  sufficient  in  proof, 
that  he  was  known  to  act  as  constable.^  And  this  decision 
proceeds  on  a  principle  of  wide  application  .^  For  example,  it 
cannot  be  set  up  in  defence  of  an  indictment  for  resisting  the 
execution  of  process  by  a  constable,  that  he  was  constitution- 
ally incapacitated  from  holding  any  civil  office  by  reason  of  a 
taint  in  his  blood,  where  he  was  exercising  a  duty  of  the  office 
of  constable  under  color  of  an  election  to  it.^ 

§  886.  Continued  —  Proof  of  MittimuB.  —  There  is  a  New 
York  case  whicli  holds,  that,  on  a  trial  for  assault  and  battery 
in  resisting  the  jailer,  the  prosecutor  must  produce  the  mitti- 
mus to  show  he  had  a  legal  right  to  retain  him.^  But  the 
principle  underlying  this  case  is  unlike  the  one  underlying  the 
case  stated  in  the  last  section.  Both  are  evidently  sound  in 
law.  The  official  authority  of  one  acting  as  an  officer  need 
not  be  proved  by  the  record,  or  by  any  written  appointment ; 
but,  if  the  officer  does  a  particular  thing  for  which  a  precept 
from  a  court  is  required  to  justify  him,  and  the  authority  of 
the  officer  to  do  this  thing  is  called  in  question,  the  precept 
should  be  produced  in  justification  at  the  trial. 

§887.   Other  Points :  ^ 

Conviction  for  Part  —  Snrplusage  of  Proof  —  On  an  indict- 
ment of  this  sort  a  defendant  may,  of  course,  be  found  guilty 
of  a  simple  assault,  where  the  aggravation  is  not  proved.® 
So,  on  the  other  hand,  where  an  assault  and  battery  are  charged 
without  the  official  character  of  the  person  being  alleged,  a 

1  Commonwealth  v.  Tracj,  6  Met.  18.    And  see  Rex  v.  White,  Cald.  188 ; 

686.  Boyd  v.  The  State,  17  Ga.  104 ;  The 

>  Bex  V,  Gordon,  1  Leach,  4th  ed.  State  v.  Shaw,  8  Ire.  20. 

616.  «  The  State  v,  Webster,  89  N.  H. 

*  Ante,  §  S24.  96 ;  Commonwealth  v.  Cooley,  6  Gray, 

«  Heath  v.  The  State,  86  Ala.  278.  860. 


*  People  V.  Moldoon,  2  Parker  C.  C. 
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conviction  may  be  had  on  the  indictment,  though  it  appears 
in  evidence  that  he  was  an  officer.^ 

n.   Otherwise  resisting  cm  Officer  in  the  Execution  of  his  Offieial 

Duties. 

§  888.  General  View.  —  In  the  facts,  the  form  of  resistance 
is  usually  by  an  assault;  therefore,  in  most  instances,  the 
indictment  will  contain  the  averments  which  we  have  already 
considered  in  this  chapter,  to  which  others  will  be  added  as 
the  particular  case  and  the  law  of  the  case  may  require.  The 
pleader,  in  drawing  this  indictment,  which  most  frequently  is 
upon  a  statute,  should  consider  well  the  law  and  the  facts,  and 
make  his  allegations  to  correspond  with  these,  without  depend- 
ing too  much  upon  mere  points  adjudged.  The  reason  is,  that 
the  provisions  of  statutory  and  common  law  are  very  numer- 
ous and  somewhat  diverse,  and  a  point  adjudged  in  one  set 
of  circumstances  may  have  no  relation  to  the  matter  appearing 
under  other  circumstances.  Still  it  may  be  well  to  look,  in 
this  connection,  at  some  points. 

§  889.  Averment  of  OfBoial  Character  —  Conviotion  for  Simple 

AsBauit  —  In  an  English  case,  an  indictment  for  an  assault, 
ftilse  imprisonment,  and  rescue,  stated  that  the  judges  of  the 
court  of  record  of  the  town  and  county,  &c.,  of  P.,  issued 
their  writ,  directed  to  T.  B".,  one  of  the  Serjeants  at  mace  to 
the  said  town  and  county,  to  arrest  W.,  by  virtue  of  which 
T.  B.  was  proceeding  to  arrest  W.  within  the  jurisdiction  of 
the  said  court,  but  that  the  defendant  assaulted  T.  B.  in 
the  due  execution  of  his  office,  and  prevented  the  arrest. 
And  this  was  held  to  be  ill  because  it  did  not  sufficiently 
show  that  T.  B.  was  an  officer  of  the  court.  Moreover,  after 
a  general  verdict  of  guilty,  there  couid  not,  on  this  indictment, 
be  a  judgment^  against  the  prisoner  for  a  common  assault  and 
false  imprisonment ;  for,  said  Lord  Ellenborough,  ^^  taking  tlie 
whole  count  together,  the  jury  in  effect  find  t&at  there  was  an 
assault,  but  committed  under  circumstances  which  justified 
the  defendant."  Here,  the  reader  perceives,  if  T.  B.  was 
not  an  officer,  he  had  no  right  to  make  the  arrest,  and  the 

^  Baker  v.  The  State,  4  Ptire,  66. 
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defendant  acted  lawfully  when  he  resisted  the  unlawful  at* 
tempt.^ 

§  890.  Avennent  of  Official  Character,  continaed.  —  It  appears 

not  to  be  necessary,  unless  made  so  by  the  particular  phrase- 
ology of  the  statute,  to  aver  that  the  officer  was  '^  legally 
appointed  and  duly  qualified  "  ;  still,  if  this  averment  is  made, 
it  is  so  far  descriptive  in  its  nature  as  to  require  the  prosecutor 
to  prove  it  at  the  trial.^ 

§  891.  How  set  out  the  ProcesB  the  Officer  was  aenring — 
Method  of  Reeiatance.  —  Where  the  indictment  is  for  resisting 
some  process  which  the  officer  is  serving,  tliere  must  be  aver- 
ments showing  that  the  process  was  legal,  so  as  to  make  its 
resistance  appear  to  be  unlawful.^  In  a  Vermont  case,  the 
point  was  expanded  thus :  '^  The  process  should  have  been  so 
far  set  forth,  that  the  court  could  see  tliat  it  was  legal,  and  that 
the  officer  had  authority  to  serve  it.  All  the  authorities,  too, 
concur  in  requiring  that  the  bill  should  contain  an  allegation 
of  the  particular  mode  of  resisting  the  officer.  And  no  doubt 
the  mode  in  which  the  process  was  attempted  to  be  executed 
should  be  specifically  set  forth."  ^ 

§  892.  How  aa  to  Specific  Acta  of  Reaiatance. — According  to 
a  New  Hampshire  case,  specific  acts  of  resistance  need  not  be 
set  out.  *  Thus,  where,  upon  the  trial  of  an  indictment  for 
resisting  a  deputy  sheriff  in  the  discharge  of  his  duty,  the 
prisoner  was  shown  to  have  resisted  this  officer,  who  was 
directed  by  a  justice  of  the  peace  to  remove  him  from  the 
court-room  in  the  course  of  a  trial  before  the  justice,  it  was 
held  that  the  proof  sustained  the  charge  and  the  case  was 
made  out ;  though  the  order,  and  the  resistance  thereto,  were 
not  stated  in  the  indictment.^ 

1  Rex  V.  Osmer,  6  East,  804, 1  Smith,  assault,  without  a  hatterj,  upon  an  offl- 

666.    V^here,  in  an  indictment  for  as-  cer  in  the  execution  of  his  duty.    The 

sanlting  and  resisting  a  deputy  sheriff  State  v.  Hailey,  2  Strob.  78. 
in  the  execution  of  his  duty,  the  ob-       ^  xhe    State    v.    Copp,  16   N.    H. 

struction  was  alleged  indefinitely  and  212. 

insufficiently,  but  there  was  nothing  in       '  The  State  v.  Hailey,  2  Strob.  78 ; 

the  allegation  from  which  in  any  way  United  States  v.  Stoweil,  2  Curt.  C.  C. 

a  justification  of  the  assault  could  be  168. 

inferred,  it  was  held  that  the  allegation        *  The  State  v.  Downer,  8  Yt.  424, 

of  the  obstruction  might  be  regarded  294,  opinion  by  Redfield,  J.    And  see 

as  surplusage,  and  so  the  indictment  The  State  v.  Burt,  26  Yt.  878. 
would  stand  as  an  ordinary  one  for  an       *  The  State  v.  Copp,  16  N.  H.  212. 
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§  893.  Oeneral  Views  of  the  Indiotment —  (Fnrtiier  Pol]ita»  in 

the  Note). — But  the  varying  views  of  courts  upon  these 

points  will  best  appear  in  the  digest  appended  in  the  note.^ 

^  In  New  Hampshire,  the  general  dne  and  lawful  execution  of  his  offloe, 
law  gave  the  collector  of  taxes  author-  did  "  unlawfullj,  knowingly,  and  de- 
ity only  in  a  particular  town.  Then,  signedly "  hinder  and  oppose  him,  &c. 
by  another  proyision,  he  was  authorized  This  was  held  sufficiently  to  allege,  that 
to  act  in  other  towns,  under  particular  the  defendant  knew  the  person  asaault- 
circumstances  mentioned.  And  it  was  ed  to  he  an  officer.  Commonwealth  v. 
held,  that  an  indictment  for  obstructing  Kirhy,  2  Cush.  577.  An  indictment  for 
such  a  collector  in  the  execution  of  his  obstructing  the  execution  of  a  search- 
warrant  in  another  town  must  allege  warrant  must  show  the  warrant  to  be 
fkcts,  which,  under  the  statute,  give  a  legal,  and  it  must  therefore  show  that 
collector  authority  to  execute  his  war-  the  warrant  appeared  upon  its  face  to 
rant  beyond  the  limits  of  his  own  town,  be  founded  on  a  sufficient  affidavit. 
The  State  v.  Scammon,  2  Fost.  N.  H.  The  State  v.  Tuell,  6  Blackf.  S44.  To 
44.  A  commissioner  empowered  to  constitute  the  offence  of  resisting,  the 
issue  a  warrant  under  the  statute  of  the  officer  must'  be  authorized  to  execute 
United  States  of  September  18, 1850,  the  process  in  the  execution  of  which 
must  be  such  a  commissioner  as  is  par-  he  is  resisted,  the  process  must  be  a 
ticularly  described  in  the  act ;  conse-  legal  one,  and  this  to  justify  conTictiOQ 
quently  an  averment  in  an  indictment  must  be  alleged  in  the  indictment 
for  resisting  such  a  warrant,  that  it  was  and  proved  on  the  trial ;  and  an  indict- 
issued  by  a  commissioner  of  the  Circuit  ment,  averring  that  the  officer  was  in 
Court  of  the  United  States,  is  not  suf-  the  "  due  execution  of  his  duty  as 
ficient.  Neither  is  an  averment  that  a  such  constable  "  and  ''  attempting  to 
warrant  was  duly  issued,  sufficient ;  the  serve  a  lawful  process,"  sufficiently  de- 
facts  constituting  the  due  issue  must  be  dares  the  validity  of  the  process,  and 
set  forth.  United  States  v.  Stowell,  2  the  authority  to  serve  it.  Bowers  v. 
Curt.  C.  C.  158.  The  indictment  must  People,  17  III.  873.  An  indictment  for 
show  what  the  process  was,  that  it  was  resisting  an  officer  in  serving  an  execu- 
legal,  and  in  the  hands  of  a  proper  effi-  tion  is  good,  without  stating  the  rendi- 
cer,  and  the  mode  of  obstruction.  The  tion  of  the  judgment  upon  which  the 
State  V.  Hailey,  2  Strob.  78.  An  indict-  execution  issued.  The  State  w.  Dick- 
ment  upon  the  Massachusetts  statute  of  erson,  24  Misso.  865.  The  statute  pro- 
1884,  for  the  rescue  of  cattle,  charged,  vided :  "  If  any  person  shall  forcibly 
that  a  field-driver  took  up  the  cattle  in  resist,  prevent,  or  impede  any  officers 
a  "  town  way,"  they  not  being  under  of  the  customs,  &c.,  and  in  the  execu- 
the  care  of  a  keeper  having  them  in  his  tion  of  their  duty,"  &c.  And  it  was 
custody,  and  about  to  restrain  them  in  held  not  to  be  necessary  for  the  indict- . 
the  town  pound  for  going  at  large  in  ment  under  this  statute  to  set  forth  the 
the  ''  said  highway  "  without  a  keeper,  particular  exercise  of  the  office,  or  the 
and  the  defeudent  rescued  them.  And  particular  act  of  obstruction.  United 
it  was  held  that  the  allegations  were  States  v.  Bachelder,  2  Gallis.  15.  The 
not  repugnant;  "highway"  being  a  allegation,  in  an  indictment  for  resisting 
more  comprehensive  term  than  "  town  an  officer,  that  the  said  Smith,  the  offi- 
way,"  and,  as  used,  necessarily  referring  cer,  was  in  the  execution  of  his  duty  bb 
to  the  "  town  way  "  before  mentioned,  sheriff,  and  that,  for  want  of  property 
Commonwealth  v.  Hubbard,  24  Pick,  on  which  to  levy  the  execution,  he  at- 
98.  An  indictment  for  assaulting  and  tempted  to  serve  and  execute  said  writ 
obstructing  an  officer  averred,  that  the  of  execution,  as  he  was  therein  corn- 
defendant  made  an  assault  upon  the  nuuided,  by  arresting  the  body  of  the 
officer ;  and,  while  the  latter  was  in  the  respondent,  and   that  the  respondent 

486 


CHAP.  XLin.]  OBSTRUCTING  JUSTICE,   ETC.  §  894 

The  particular  cases  are  only  differing  manifestations,  or  dif- 
fering opinions  upon  the  manifestations,  of  the  general  prin- 
ciple, that  the  indictment  must  show  so  much  of  fact  as  to 
make  the  offence  affirmatively  appear  to  the  judicial  under- 
standing. 

§  894.    Reaoning    Qooda  —  Alleging    Ownenhipi   &o.  —  There 

are  other  ordinary  rules  of  pleading  which  must  be  observed 
in  these  cases.  Thus,  if  the  indictment  is  for  rescuing  goods 
from  an  officer,  it  must,  according  to  an  old  case,  lay  the  prop- 
then  and  there,  well  knowing  that  the  serve  a  lawfhl  process,  it  is  not  necea- 
said  Smith  was  sheriff  of  the  county  of  sarj  to  describe  particularly  the  nature 
Addison,  and  that  he  then  and  there  of  the  process,  or  the  mode  of  the  re- 
had  said  writ  of  execution  to  serve  and  sistance.  McQuoid  v.  People,  8  Gil- 
execute,  and  was  then  and  there  at-  man,  76.  It  is  not  necessary  to  set  out 
tempting  to  serve  and  execute  the  same,  the  process  so  as  to  show  it  to  be  valid ; 
did  then  and  there  impede  and  hinder  since,  on  the  trial,  the  State  could  not 
the  said  Smith  while  attempting  to  introduce  an  invalid  process  in  evi- 
serve  and  execute  said  writ  of  execu-  dence ;  but  it  is  sufficient  so  to  describe 
tion,  sufficiently  shows  that  the  sheriff  the  process  as  to  identify  it,  and  ad- 
had  the  execution  in  his  hands  at  the  vise  the  defendant  of  what  he  is  called 
time  when  the  resistance  was  made,  on  to  answer.  Slicker  v.  The  State, 
It  is  not  necessary  that  the  place  at  18  Ark.  897.  The  indictment  muat 
which  the  execution  was  delivered  to  recite  th«  writ,  so  that  the  court  may 
the  sheriff  should  be  made  to  appear  in  see  it  was  such  a  writ  as  the  officer  had 
the  indictment.  The  State  v.  Hooker,  authority  to  execute.  The  State  v. 
17  Vt.  668.  In  an  Illinois  case,  in  Henderson,  16  Misso.  486.  It  is  not 
which  the  indictment  was  held  to  be  sufficient,  in  an  indictment  for  resisting 
insufficient,  Wilson,  C.  J.  stated  the  an  officer,  to  allege  generally  that  the 
matter  as  follows :  "  The  process  defendant  unlawfully  did  resist  the 
charged  to  be  in  the  hands  of  the  con-  officer  in  the  execution  of  his  duty ;  but 
stable  is  not  set  out,  nor  is  it  alleged  to  the  facts  constituting  the  offence  must 
be  a  lawful  process,  or  so  described  as  be  set  out.  The  court  deemed,  that  the 
to  show  it  to  be  so.  The  Probate  Court  general  allegation  was  a  statement  of  a 
is  one  of  limited  jurisdiction.  It  must  mere  conclusion  of  law,  and  not  of  fact, 
therefore  appear,  that,  in  issuing  the  as  is  required  in  all  indictments.  And 
execution,  it  acted  within  the  sphere  of  Richards,  J.  observed :  "  It  is  said,  the 
its  authority.  This  is  not  shown.  It  case  of  the  United  States  v.  Bachelder, 
is  merely  stated,  that  a  certain  execu-  2  Gallis.  16,  will  sustain  this  indictment, 
tion  from  the  office  of  S.  M.  Hubbard,  If  it  would,  I  would  overrule  it;  for  it 
Probate  Justice  of  the  Peace,  &c.,  was  could  not  stand  without  violating  the 
placed  in  the  hands  of  the  constable,  spirit  of  our  bill  of  rights."  Lamber- 
Ac.  If  this  and  all  other  cJiar^ea  in  the  ton  v.  The  State,  11  Ohio,  282.  And 
indictment  were  admitted,  it  would  not  see  Faris  v.  The  SUte,  8  Ohio  State, 
necessarily  follow  that  the  defendant  169.  An  indictment  for  obstructing  an 
was  guilty ;  for  the  execution  may  have  officer  in  the  service  of  legal  process 
issued  upon  a  judgment  in  an  action  must  expressly  allege  such  process  to 
of  slander,  or  upon  one  for  a  greater  be  legal,  or  so  describe  it  that  it  shall 
amount  than  the  probate  justice  had  appear  to  be  so ;  and  an  allegation  that 
jurisdiction  of."  Cantrili  v.  People,  8  the  sheriff  was  "  in  the  due  and  lawftU 
Oilman,  866,  867.  In  an  indictment  for  execution  of  his  office  "  is  not  sufficient 
resisting  an  officer  while  attempting  to  The  State  v.  Beasom,  40  N.  H.  867. 
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erty  in  some  person,  and  show  the  judgment,  or,  at  least,  the 
execution  under  which  they  were  held.^ 

§  895.  Proof  of  OfBcial  Character  —  'WitneBS. —  A  justice  of 

the  peace,  who  issued  a  civil  process,  is  a  competent  witness 
to  prove  his  own  official  character,  upon  the  trial  of  an  indict- 
ment for  resisting  the  process.^ 

in.    Other  Obstructions. 

§  896.  Refusing  to  aBsist  Officer.  —  There  are  circumstances 
in  which  the  officers  of  justice  are  entitled  to  call  in  the  assist- 
ance of  non-official  persons.  Thus,  as  we  saw  in  the  first 
volume,^  a  sheriff  or  constable  may  do  this  when  resisted  in 
the  attempt  to  make  an  arrest ;  and,  if  one  who  is  thiis  law- 
fully called  upon  refuses,  he  is  indictable  at  the  common  law 
for  the  refusal.  And  of  the  indictment  in  such  a  case  it  was 
observed  by  Daniel,  J.  in  the  Nortli  Carolina  court :  "  The 
grand  jury  can  only  state  such  facts  and  circumstances,  in  the 
count,  as  will  enable  the  court  (who  is  to  decide  upon  the  law) 
to  see  whether  they  make  up  a  crime,  if  true,  as  there  stated." 
Thereupon  it  was  held,  that  an  indictment  at  the  common  law 
for  refusing  to  assist  an  officer  in  securing  a  person  whom  he 
has  arrested,  is  not  sufficient  when  it  merely  alleges  the  arrest 
to  have  been  made  by  "  lawful  authority " ;  the  authority  to 
arrest  must  be  set  forth.* 

§  897.  DlfiBuading  a  "Witaeas  from  Testifying.  —  In  like  manner 

it  is  indictable  at  the  common  law  to  dissuade  or  otherwise 
hinder  a  witness  from  appearing  before  a  court  and  testifying.^ 
On  such  an  indictment  it  is  not  necessary  to  allege  in  whose 
behalf  the  witness  was  summoned,  or  that  his  testimony  was 
material.  If  it  states  facts  showing  an  act  tending  to  obstruct 
the  due  course  of  justice,  it  need  not  further  allege  that  the  act 
was  a  success,  or  that  it  varied  the  decision  of  the  court  in  the 
cause.  Neither  need  the  indictment  conclude  ^'  to  the  obstruc- 
tion and  hindrance  of  public  justice."  ® 

1  Rex  V.  Lilly,  7  Mod.  68.    See,  also,  <^  1    Ross.   Crimea,  Grea.  ed.   183 ; 

The  State  V.  Dickereon,  24  Misso.  866.  Crim.  Law,  I.  §  666,  919. 

a  OUver  ».  The  State,  17  Ark.  608.  »  Commonwealth   v.    Reynolds,    14 

*  Vol.  1.  §  186.  Gray,  87.    In  an  indictment  against 

*  The  State  v.  Shaw,  8  Ire.  20,  22.  one  for  endeavoring  to  prevent  a  wit- 
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§  898.  Ck>iioladiiie;  Observation. — The  foregoing  sections 
develop  some  principles  which  will  aid  those  who  are  consid- 
ering the  proceedings  in  cases  of  other  obstructions  of  justice 
and  of  government.  Bnt  it  is  impossible  that  any  law-book  can 
stand  in  the  place  of  capacity  and  of  thought  in  the  practitioner. 
There  are  not  such  decisions  at  command  as  will  justify  the 
author  in  pursuing  the  subject  of  this  chapter  further. 


OBSTRUCTING  RIVERS  AND  OTHER  WAYS.    See  tit.  Way. 
OFFICIAL  MISCONDUCT.    See  tit.  Malfeasancb  and  Non-fbasance  iir 

Officb. 
OFFENSIVE  TRADES.    See  ante,  §  876  et  leq. 
OPEN  LEWDNESS.    See  tit.  Exposubb  of  Pbbson. 


CHAPTER  XLIV. 

PERJURY.^ 

899,900.  Introduction. 
901-926.  The  Indictment. 
927-986.  The  Evidence. 
986, 987.  Points  of  Practice. 
988,989.  Attempts. 

§  899.  Nature  of  the  Law  of  the  Prooedure.  —  The  procedure 
for  the  oflFence  of  perjury,  when  it  is  treated  of  in  the  way  of 
exhibiting  to  the  reader  the  varying  facts  of  cases,  with  the 
points  adjudged  in  them  severally,  furnishes  material  for  a 
very  extended  chapter.  But,  when  we  seek  for  the  principles 
which  control  the  indictment,  the  evidence,  and  the  other 

ness,  recognized  to  appear  and  testify  ent  in  that  case.    The  State  v.  Car- 

before  a  grand  jury,  from  appearing  penter,  20  Vt.  9. 

and  testifying,  the  indictment .  in  the  ^  For  the  law  relating  to  this  offence, 

original  case  in  which  the  witness  was  see  Crim.  Law,  II.  §  980  et  seq.    For 

recognized  to  appear  need  not  be  re-  forms  of  the  indictment,  see  2  Cliit. 

cited,  nor  does  the  guilt  or  innocence  Crim.    Law,  •  818   et   seq.  ;    Train  & 

of  the  respondent   depend  u^fon  the  Heard  Preced.  408  et  seq. ;  VThart. 

sufficiency  of  that  indictment,  or  upon  Preced.  2d  ed.  j>l.  677  et  seq.    And  see 

the  guilt  or  innocence  of  the  respond-  poet,  tit.  Subornation  of  Peijury. 
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proceedings  for  this  oflfence,  we  find  them  simple,  plain,  and 
not  numerous. 

§  900.  How  the  Chapter  divided.  —  Let  US  divide  our  eluci- 
dations as  follows:  I.  The  Indictment:  II.  Tiie  Eyidence; 
III.  Points  of  Practice ;  IV.  Attempts. 

I.  The  Ivdietment, 

§  901.  Stat.  23  Geo.  2.  — In  the  year  1750,  Stat.  23  G^eo.  2, 
c.  11,  was,  in  England,  enacted.  The  first  and  second  sections 
are  as  follows :  '^  Whereas,  hj  reason  of  difficulties  attending 
prosecutions  for  perjury  and  subornation  of  perjury,  those 
heinous  crimes  have  frequently  gone  unpunished,  whereby 
wicked  and  evil-disposed  persons  are  daily  more  and  more 
emboldened  to  commit  the  same,  to  the  great  dishonor  of  Ood, 
and  manifest  let  and  hindrance  of  justice ;  for  remedy  whereof 
be  it  enacted,  <&c.  §  1.  In  every  information  or  indictment 
to  be  prosecuted  against  any  person  for  wilful  and  corrupt 
perjury,  it  shall  be  sufficient  to  set  forth  the  substance  of  the 
offence  charged  upon  the  defendant,  and  by  what  court,  or 
before  whom,  the  oath  was  taken  (averring  such  court  or  per- 
son or  persons  to  have  competent  authority  to  administer  the 
same),^  together  with  the  proper  averment  or  averments  to 
falsify  the  matter  or  matters  wherein  the  perjury  or  perjuries 
is  or  are  assigned;  without  setting  forth  the  bill,  answer, 
information,  indictment,  declaration,  or  any  part  of  any  record 
or  proceeding,  either  in  law  or  equity,  other  than  as  aforesaid ; 
and  without  setting  forth  the  commission  or  authority  of  the 
court  or  person  or  persons  before  whom  the  perjury  was 
committed;  any  law,  usage,  or  custom  to  the  contrary  not- 
withstanding. §  2.  In  every  information  or  indictment  for 
subornation  of  perjury,  or  for  corrupt  bargaining  or  contract- 
ing with  others  to  commit  wilful  and  corrupt  perjury,  it  shall 
be  sufficient  to  set  forth  the  substance  of  the  offence  charged 
upon  the  defendant ;  without  setting  forth  the  bill,  answer, 
information,  indictment,  declaration,  or  any  part  of  any  record 

^  The  words  here  inserted  in  paren-  one,  and  by  which  it  has  been  amended, 

theses  were  omitted  from  Stat  14  &  15  And  see  Reg.  v.  Donning,  Law  Rep. 

Vict.  c.  100,  §  20,  whicli  otherwise  is  1  C.  C.  290,  294. 
substantially  in  the  terms  of  this  older 
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or  proceeding,  either  in  law  or  equity,  and  without  setting 
forth  the  commission  or  authority  of  the  court,  or  person  or 
persons,  before  whom  the  perjury  was  committed,  or  was 
agreed  or  promised  to  be  committed  ;  any  law,  usage,  or  cus- 
tom to  the  contrary  notwithstanding." 

§  902.  How  at  Present  in  Bngland  —  Stat.  23  Geo.  2  —  Common 

Law  with  ua. — It  is  perceived,  therefore,  that  this  statute 
regulates  all  the  modern  English  precedents  and  procedure 
relating  to  this  offence ;  except  that  what  is  above  expressed 
in  parentheses  was  in  1851  removed  by  an  amended  enact- 
ment.^ The  former  statute  is  of  a  date  too  recent  to  b^  a  part 
of  our  common  law  by  force  of  the  ordinary  rules  which  govern 
such  a  question.^  But  sometimes  a  statute,  so  highly  reme- 
dial, passed  during  the  colonial  period,  was,  especially  when 
it  might  be  deemed  in  some  measure  declaratory  of  the  true 
rule,  accepted  by  our  courts  as  furnishing  the  rule  for  their 
future  guidance.^     Thus,  Kilty  says,  that  the  two  sections 

^  As  practitioners  have  frequent  oo-  peijury,  or  for  inciting,  causing,  or  pro- 

casion  to  consult  the  English  decisions,  curing  any  person  unlawfully,  wilfully, 

I  shall  here  insert  a  copy  of  §  20  &  21  falsely,  fraudulently,  deceitfully,  mali- 

of  Stat.  14  &  15  Vict.  c.  100,  passed  in  ciously,  or  corruptly  to   take,  make, 

1861,  by  which  the  English  practice  has  sign,  or  subscribe  any  oath,  affirmation, 

been  since  regulated.    "  §  ^.  In  every  declaration,  affidavit,  deposition,  bill, 

indictment  for  perjury,  or  for  unlaw-  answer,   notice,    certificate,  or   other 

fully,    wilfully,   falsely,    fraudulently,  writing,  it  shall  be  sufficient  wherever 

deceitfully,   maliciously,  or  corruptly  such  peijury  or  other  offence  aforesaid 

taking,  making,  signing,  or  subscribing  shall   have  been  actually  committed, 

any  oath,  affirmation,  declaration,  affi-  to  allege  the  offence  of  the  person  who 

davit,  deposition,  bill,  answer,  notice,  actually  committed    such   peijury  or 

certificate,  or  other  writing,  it  shall  be  other  offence,  in  the  manner  hereinbe- 

sufficient  to  set  forth  the  substance  of  fore   mentioned,  and   then  to   allege 

the  ofl^ence  charged  upon  the  defendant,  that  the  defendant  unlawfully,  wilAiIly, 

and  by  what  court  or  before  whom  the  and  corruptly  did  cause  and  procure 

oath,  affirmation,  declaration,  affidavit,  the  said  person  the  offence  in  manner 

deposition,  bill,  answer,  notice,  certifl-  and  form  aforesaid  to  do  and  commit ; 

cate,  or  other  writing  was  taken,  made,  and,  wherever  such  peijury  or  other 

signed,  or  subscribed,  without  setting  offence  aforesaid  shall  not  have  been 

forth  the  bill,  answer,  information,  in-  actually  committed,  it  shall  be  sufficient 

dictment,  declaration,  or  any  part  of  to  set  forth  the  substance  of  the  offence 

any  proceeding   either  in  law  or  in  charged  upon  the  defendant,  without 

equity,  and  without  setting  forth  the  setting  forth  or  averring  any  of  the 

commission  or  authority  of  the  court  matters  or  things  hereinbefore  rendered 

or  person  before  whom  such  offence  unnecessaryrto  be  set  forth  or  averred 

was  committed.    §  21.  In  every  indict-  in  tlie  case  of  wilful  and  corrupt  peijn- 

ment  for  subornation  of  peijury,  or  for  ry." 

corrupt  bargaining  or  contracting  with       ^  See  Bishop  First  Book,  §  49  et  seq. 
any  person  to  commit  wilful  and  corrupt       '  And  see  Bishop  First  Book,  §  64. 
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above  quoted  ^^  have  been  in  force  in  the  proyince  and  in  the 
State  "  of  Maryland,  and  are  "  proper  to  be  continued."  ^ 

§  903.  Btat  23  Geo.  2  as  Common  Iiaw  with  lu,  oontiiraed  — 
"  ♦  ^ 

How  the  Anterior  Common  Law.  —  How  the  matter  Stands  in 
other  States  we  shall  presently  inquire.  But  it  would  probably 
be  a  mistake  to  suppose,  that,  by  the  common  law  as  it  existed 
anterior  to  the  statute,  the  indictment  was  necessarily,  in  order 
to  be  good,  framed  in  the  way  which  seems  to  be  pointed  to 
by  the  preamble.  Not  unfrequently  statutes  were  passed  to 
remove  objections  which  *had  no  real  foundation  in  the  law  as 
correctly  construed,  but  only  in  some  corrupt  general  or  even 
local  practice.  And  we  do  not  appear  to  have  a  great  deal  of 
enlightenment  from  the  books  as  to  how  much  it  was  absolutely 
necessary,  before  this  statute,  the  indictment  for  perjury  should 
contain  of  allegation,  in  order  to  pass  with  the  highest  courts. 

§  904.  How,  aside  from  Btatate,  the  Indictment  should  be 
—  How  the  Statute  should  be  viewed.  —  In  principle,  the  gist 
of  the  offence  was  the  false  testimony  which  the  prisoner,  as 
a  witness,  had  given  upon  oath,  in  some  course  of  justice. 
Therefore  the  constitution  of  the  tribunal,  the  record,  and  all 
such  things,  were  only  incidental  and  collateral ;  and,  accord- 
ing to  sound  principles  of  pleading,  they  were  required  to  be 
alleged  only  in  a  general  way,  and  sufficiently  to  show  tlie 
point  of  the  false  testimony.^  There  is  no  sound  principle  of 
pleading  upon  which  it  could  become  material  to  set  forth 
the  commission  of  the  judges,  the  particular  constitution  of  the 
tribunal,  or  the  record  in  extenso.  On  the  other  hand,  if  it  is 
alleged,  that,  on  such  a  day,  such  a  controversy  was  pending 
before  such  a  court ;  and,  in  the  trial  of  the  cause,  such  a 
question  became  a  material  one  agitated  there ;  then,  that  the 
defendant,  being  duly  sworn,  there  testified  falsely  and  cor- 
ruptly so  and  so  (setting  out  the  testimony  in  its  substance  if 
it  was  oral,  or  in  exact  words  if  it  was  written),  which  said 
testimony  the  defendant  did  then  and  there  not  know  to  be 
true,  and  did  then  and  there  believe  to  be  false  and  untrue ; 
all  things  which  the  ^general  principles  of  the  common  law  of 
criminal  pleading,  except  mere  formal  and  technical  ones,  — 
such  as  the  use  of  the  word  ''  feloniously,^'  in  any  locality  in 

^  KUty  Rep.  StaU.  262.  >  And  see  Vol.  I.  §  654  et  seq. 
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which  the  offence  is  a  felony,  and  whatever  else  there  may  be 
of  this  general  sort,  —  fully  appear.  Every  reader  who  is 
•  familiar  with  the  entire  |aw  of  criminal  pleading,  as  seen  in  its 
reasons  and  in  the  practical  justice  and  equity  which  pervade 
it,  must  assent  to  the  correctness  of  what  is  thus  stated.  It  is 
impossible,  therefore,  to  look  at  this  Statute  of  Oeorge  as  any 
thing  more  than  a  legislative  attempt  —  on  the  whole,  judicious, 
though  not  precisely  accurate  in  all  respects  -^  to  call  back 
erring  pleaders  to  the  true  common-law  practice ;  for,  when 
the  pleading  was  annecQssarily  diffifse  and  particular  in  the 
respects  mentioned,  still,  as  the  matter  was  ordinarily  descrip- 
tive of  what  was  material,  any  variance  between  the  allegation 
and  proof,  however  unimportant  the  allegation,  was  necessa- 
rily fatal  to  the  prosecution. 

§  905.  Form  of  the  Indictment  —  Affidavit  to  hold  to  BaiL  — 

To  see  this  more  clearly,  let  us  place  before  us  one  of  Arch- 
bold's  forms  of  the  indictment.  It  is  for  perjury  in  an  affidavit 
to  hold  to  bail :  — 

"  That  J.  S.,  late  of»  &c.,  grocer,  wickedly  and  maliciously  contriying  and 
intending  unjustly  to  aggrieve  one  J.  N.,  and  to  put  him  the  said  J.  N.  to  great 
expense,  and  also  uigustly  and  maliciously  to  cause  him  the  said  J.  N.  to  be 
arrested  for  the  sum  of  fifty  pounds,  by  virtue  of  a  certain  writ  of  our  lady  the 
queen,  called  a  capias,  to  be  sued  out  and  prosecuted  at  the  suit  of  him  the  said 
J.  S.,  on,  &c.,  at,  &c.,  came  in  his  proper  person  before  Sir  J.  P.,  knight,  then 
being  one  of  the  justices  of  the  court  of  our  lady  the  queen  before  the  queen  her- 
self, and  then  and  there  produced  a  certain  affidavit  in  writing  of  him  the  said 
J.  S.,  and  then  and  there  before  the  said  Sir  J.  P.,  knight,  in  due  form  of  law  was 
sworn,  and  took  his  corporal  oath  upon  the  Holy  Gospel  of  God  concerning  the 
truth  of  the  matters  contained  in  the  said  affidavit  (he  the  said  Sir  J.  P.,  knight, 
then  and  there  having  a  lawfld  and  competent  power  and  authority  to  administer 
the  said  oatli  to  the  said  J.  S.  in  that  behalf) ;  and  that  the  said  J.  S.,  being  so 
sworn  as  aforesaid,  not  having  the  fear  of  Grod  before  his  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the  Devil,i  then  and  there,  upon  his  oath  afore- 
said, before  the  said  Sir  J.  P.,  knight  (the  said  Sir  J.  P.,  knight,  then  and  there 
having  a  lawful  and  competent  power  and  authority  to  administer  the  said  oath 
to  the  said  J.  S.  in  that  behalf),  falsely,  corruptly,  knowingly,  wilfully,  and  maU- 
ciously,  in  and  by  his  said  affidavit  in  writing,  did  depose  and  swear  (amongst 
other  things)  in  substance  and  to  the  effect  following,  that  is  to  say,  that  J.  N. 
(meaning  the  said  J.  N.  above  mentioned)  was  then  justly  and  truly  indebted 
unto  him  the  said  J.  S.  in  the  sum  of  fifty  pounds,  for  goods  sold  and  delivered 
by  the  said  J.  S.  to  the  said  J.  N.,  and  at  his  (meaning  the  said  J.  N/s)  request ; 
as  in  and  by  the  said  affidavit  of  the  said  J.  S.  affiled  in  the  said  court  of  our 
■aid  lady  the  queen  before  the  queen  herself,  more  flilly  and  at  large  appears  : 

1  See  Vol.  L  §  601. 
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whereas  in  truth  and  in  &ct  the  said  J.  N.,  at  the  time  the  said  J.  S.  took  his  said 
oath  and  made  his  affidavit  aforesaid,  was  not  indebted  to  him  the  said  J.  8.  in 
the  sum  of  fifty  pounds  for  goods  sold  and  delivered  by  the  said  J.  S.  to  the  said 
J.  N. ;  and  whereas,  in  truth  and  in  fact,  the  said  J.  N.  was  not  then  indebted 
to  the  said  J.  S.  in  the  sum  of  fifty  pounds  on  any  account  whatsoever ;  and 
whereas,  in  truth  and  in  fact,  the  said  J.  N.  was  not  then  indebted  to  the  said 
J.  S.  in  any  sum  whatsoever,  on  any  account  whatsoever.  And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  J.  S.,  on  the  third  day 
of  August  in  the  year  last  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  before  the  said  Sir  J.  P.,  knight  (he  the  said  Sir  J.  P.,  knight,  then 
and  there  having  such  power  and  authority  as  aforesaid),  by  his  own  act  and 
consent,  and  of  his  own  most  wicked  and  corrupt  mind,  in  manner  and  form 
aforesaid,  falsely,  wickedly,  wilfully,  and  corruptly  did  commit  wilftil  and  cor- 
rupt peijury;  to  the  great  displeasure  of  Almighty  God,  in  contempt  of  our  lady 
the  queen  and  her  laws,  to  the  evil  and  pernicious  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  lady  the  queen,  her  crown,  and 
dignity."  I 

§  906.  "Where  Fexjuiy  is  in  'Written  Instnunent  —  Substance  — 
Tenor  —  Compared  with  Libel  —  With  Oral  Blasphemy.  —  Here, 

the  reader  perceives,  the  perjpry  consisted  in  a  false  aflSdavit, 
which  was  in  writing.  The  substance,  not  the  tenor,  of  the 
writing  is  given.  The  indictment  complies,  in  this  respect, 
with  the  Statute  of  23  Geo.  2.  But,  on  principle,  the  gist  of  the 
offence  of  this  particular  perjury  seems  to  consist  in  the  false 
words  of  the  writing ;  the  same  as  would  the  offence  of  libel, 
if  the  words  were  libellous  and  the  indictment  were  for  the 
libel.  Therefore,  in  the  former  case,  they  should  be  set  out 
according  to  their  tenor,  the  same  as  in  the  latter.  Possibly, 
however,  some  persons  may  see  a  distinction ;  and  quite  plainly, 
if  the  words  were  spoken  in  the  course  of  delivering  oral  testi- 
mony in  the  trial  of  a  cause,  the  substance  only  of  them  need 
be  set  out  in  the  indictment,  since  the  exact  expression  could 
not  always  be  retained,  and  since  the  offence  consisted  in  the 
general  effect  and  substance  of  the  whole.  In  this,  there  is  a 
distinction  in  principle  between  such  false  swearing  and  oral 
blasphemy.  Still,  even  on  this  point,  opinions  might  differ ; 
some  legal  persons  considering,  that  the  same  rule  should  apply 
here  as  in  cases  of  verbal  slander. 

§  907.  Another  Form  of  the  Indictment  —  Testimony  on  Trial 

of  Cause.  —  Let  us  now  introduce  another  of  Archbold's  forms, 
and  then  proceed  to  discuss  the  question  of  the  indictment 

1  Archb.  Crim.  PI.  &  Ey.  10th  Lond.  ed.  666,  667. 
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more  in  the  light  of  authority.    It  is  for  perjury  upon  a  trial 
at  the  assizes :  — 

"  That  heretofore,  to  wit,  at  the  assizes  holden  for  the  countv  of  Surrey,  on 
the  thirtieth  day  of  March,  in  the  year,  &c.,  at  Kingston  upon  Thames,  in  the 
said  county,  before  Sir  J.  L.,  knight,  one  of  the  justices  of  our  said  lady  the 
queen,  assigned  to  hold  pleas  in  the  court  of  our  lady  the  queen  before  the  queen 
herself,  and  Sir  J.  B.  B.,  knight,  one  of  the  justices  of  our  said  lady  the  queen  of 
the  bench  at  Westminster,  justices  of  our  said  lady  the  queen  assigned  to  take 
the  assizes  in  and  for  the  said  county  of  Surrey,  a  certain  issue  between  one  J.  L. 
and  one  J.  W.,  in  a  certain  plea  of  trespass  and  assault,  wherein  the  said  J.  L. 
was  plaintiff,  and  the  said  J.  W.  defendant,  came  on  to  be  tried  in  due  form  of 
law,  and  was  then  and  there  tried  by  a  jury  of  the  country  in  that  behalf  duly 
sworn  and  taken  between  the  parties  aforesaid ;  upon  which  said  trial  J.  S.,  late 
of  the  parish  of  B.,  in  the  county  of  S.,  laborer,  then  and  there  appeared  as  a 
witness  for  and  on  behalf  of  the  said  J.  W.,  the  defendant  in  the  plea  aforesaid, 
and  was  then  and  there  duly  sworn,  and  took  his  corporal  oath  upon  the  Holy 
Gospel  of  God,  before  the  said  Sir  J.  L.,  knight,  and  the  said  Sir  J.  B.  B.,  knight, 
so  being  such  justices  as  aforesaid,  that  the  evidence  which  he  the  said  J.  S. 
should  give  to  the  court  there,  and  to  the  said  jury  so  sworn  as  aforesaid,  touch* 
ing  the  matter  then  in  question  between  the  said  parties,  should  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth  (they  the  said  Sir  J.  L.,  knight,  and 
Sir  J.  B.  B.,  knight,  justices  as  aforesaid,  then  and  there  having  sufficient  and 
competent  authority  to  administer  the  said  oath  to  the  said  J.  S.,  in  that  behalf). 
And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that, 
at  and  upon  the  trial  of  the  said  issue  so  joined  between  the  said  parties  as  afore- 
said, it  then  and  there  became  and  was  a  material  question  whether  the  said 
J.  W.  assaulted  and  beat  the  said  J.  L.  And  the  jurors  first  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  J.  S.,  being  so  sworn  as  aforesaid, 
not  having  the  fear  of  God  before  his  eyes,  nor  regarding  the  laws  of  this  realm, 
but  being  moved  and  seduced  by  the  instigation  of  the  Devil,  and  contriving 
and  intending  to  pervert  the  due  course  of  law  and  justice,  and  unjustly  to 
aggrieve  the  said  J.  L.,  the  plaintiff*  in  the  said  issue,  and  to  deprive  him  of  the 
benefit  of  his  suit  then  in  question,  and  to  subject  him  to  the  payment  of  sundry 
heavy  costs,  charges,  and  expenses,  then  and  there,  on  the  trial  of  the  said  issue, 
upon  his  oath  aforesaid,  fiUsely,  corruptly,  knowingly,  wilfully,  and  maliciously, 
before  the  said  jurors  so  sworn  as  aforesaid,  and  before  the  said  Sir  J.  L.,  knight, 
and  Sir  J.  B.B.,  knight,  justices  as  aforesaid,  did  depose  and  swear  (amongst 
other  things),  in  substance  and  to  the  eff'ect  following,  that  is  to  say,  that  [here  set 
out  the  evidence,  namely,  the  examination  or  cross-examination,  upon  whichever  you  mean 
to  assign  the  perjury,'^  of  J.  S.,  together  with  the  necessary  innuendoes].  Whereas,  in 
truth  and  in  fact  [jx.,  ^c,  proceeding  to  assign  the  perjury  as  in  the  precedent,  ant 
§  905J.  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  ^c,  ^c, 
as  in  the  precedent,  ante,  §  905/' ' 

§  908.  Effect  of  Stat  23  Geo.  2,  in  the  United  States,  continued. 

—  This  statute  is  recited  in  a  preceding  section.*    We  have 

1  Archbold  refers   here  to   Rex  o.        <  Archb.  Crim.  PI.  &  Er.  10th  Load. 
Dowlin,  Peake,  170.  ed.  578. 

s  Ante,  §  901. 
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already  seen,^  that  it  was  accepted  in  Maryland  as  a  part  of 
the  common  law  of  the  colony  and  of  the  State.  In  various 
other  States  it  has  been  re-enacted.^  In  Tennessee,  it  became, 
from  early  times,  the  practice  to  frame  the  indictment  according 
to  the  directions  of  this  statute ;  though,  in  one  case,  the  court 
refrained  from  expressing  any  opinion  upon  the  question, 
whether,  if  the  indictment  should  be  found  not  to  accord  with 
the  earlier  English  common  law,  it  would  then  be  good  in  this 
State.^  On  the  other  hand,  where,  in  North  Carolina,  the 
State  statute,  modelled  after  the  English  one,  stood  for  a  little 
while  suspended,  an  indictment  which  would  have  been  good 
in  England  was  held  not  to  be  good  in  this  State.^  The  like 
was  held  in  Virginia ;  ^  and  in  a  Maine  case,  Shipley,  0.  J. 
observed :  "  No  such  statute  exists  here."  ^  Yet,  on  the 
whole,  it  is  believed,  that,  at  the  present  time,  this  statute  is 
either  directly  in  force,  or  it  has  been  re-enacted,  or  its  pro- 
visions are  accepted  as  a  sound  interpretation  of  the  common 
law,  in  nearly  all  of  our  States. 

§  909.  How,  where  the  Rule  which  the   Statute  reoognizes  or 

fumiBhee  does  not  prevaU.  —  In  the  North  Carolina  court,  at  a 
time  when  the  statute  was  not  deemed  to  be  of  force  in  the 
State,  Gaston,  J.  observed:  "The  principal  effect  of  this  en- 
actment was  to  substitute  in  the  indictment  the  general  aver- 
ment of  a  competent  authority  to  administer  the  oath,  in  the 
place  of  a  specific  averment  of  the  facts  showing  such  author- 
ity ;  and  to  make  the  question  whether  the  oath  was  or  was 
not  taken  before  a  court  of  competent  jurisdiction,  a  compound 
question  of  law  and  fact,  to  be  decided  by  the  petit  jury  under 
the  advice  of  the  court."  Therefore  it  was  held,  that  an  indict- 
ment for  perjury  committed  on  the  trial  of  a  former  indictment 
must  set  forth  the  finding  of  the  former,  in  the  proper  court  of 
the  proper  county ;  it  must  also  set  forth  the  indictment  itself, 
or  so  much  of  it  as  to  show  an  offence  committed  within  the 


1  Ante,  §  902.  *  Lamden  v.  The   State,  6  Humph. 

3  United  States  v.  Deming,  4  Mc-  88. 
Lean,  8 ;  People  v.  Warner,  6  Wend.       *  The  State  v.  GalUmon,  2  Ire.  872. 
271 ;  People  v,  Phelps,  6  Wend.  9 ;  The       *  Lodge  v.  Commonwealth,  2  Grat 

State  9.  Ammons,  8  Murph.  128;  The  579. 

State  V.  Ledfbrd,  6  Ire.  6.  *  The  State  v,  Hanson,  89  Maine, 

887,  889. 
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county,  of  which  the  court  had  jurisdiction  ;  also,  the  traverse, 
or  plea  of  the  defendant,  on  which  issue  was  joined.^  So,  in 
Virginia,  in  the  absence  of  this  enactment,  it  was  held  that  an 
indictment  for  perjury  committed  in  swearing  to  an  answer  in 
chancery  should  set  out  the  entire  bill  and  answer.^ 

§  910.  Desoriptioii  and  Proof  of  the  Court,  &c,  where  the 
Statutory  Rule  is  aooepted.  —  The  name  of  the  court  must  be 
stated  correctly,  as  known  in  the  law.  Thus,  where,  by  the 
statute,  it  was  termed  '^  Court  of  Pleas  and  Quarter  Sessions,'' 
and  the  indictment  used  the  words  '^  a  certain  Superior  Court 
begun  and  holden  for  the  District  of  Hillsborough,"  the  vari- 
ance was  held  to  be  fatal.^  And  if  the  court  is  described  with 
needless  prolixity,  and  the  description  is  erroneous  as  not 
corresponding  with  the  proof  to  be  produced,  the  prosecution 
will  fail  by  reason  of  the  variance.*  Yet  there  are  circum- 
stances in  which  matter  of  this  general  sort,  not  being  descrip- 
tive, may  be  rejected  as  surplusage.^  These  questions  depend 
upon  principles  familiar  in  the  general  law  of  pleading  and 
evidence,  and  do  not  require  particular  elucidation  here.® 

§  911.  The  Setting  out  of  the  Reoord.  —  Of  course,  where 
the  statutory  rule  prevails,  the  records  of  the  court,  in  the 
cause  in  which  the  perjury  was  committed,  with  the  pleadings 
and  the  like,  need  not  be  set  out  in  full ;  for  so  tlie  statute 
expressly  declares.^  And  we  have  seen,  that,  on  principle, 
it  would  be  the  same  if  there  were  no  statute ;  ^  though  there 
are  one  or  two  decisions,  more  or  less  distinct  and  broad,  the 
other  way.^  If,  however,  the  record  and  the  like  are  need- 
lessly set  out,  or  set  out  with  needless  particularity,  the  rule 

1  The  State  i;.  GallimoD,  2  Ire.  872.  888 ;  The  State  v.  Thajer,  4  Strob. 

s  Lodge  V.  Commonwealth,  2  Grat  286 ;  Rex  v,  Alford,  1  Leach,  4th  ed. 

679.  160, 14  East,  218,  note ;  Rex  v.  Lincoln, 

'  The  State  v.  Street,  1  Murph.  166.  Russ.  &  Ry.  421 ;   Reg.  v.  Hewlns,  9 

«  Rex  V.  Dowlin,  6  T.  R.  811,  817.  Car.  &  P.  786 ;  Rex  v.  Israel,  8  D.  & 

*  The  State  v.  Langlej,  84  N.  H.  R.  284 ;  Conner  v.  Commonwealth,  2 

629.  Va.  Cas.  80;  Reg.  v.  Schlesmger,  10 

<  And  see  Reg.  v.  Dunn,  2  Moody,  Q.  B.  670 ;  Reg.  v,  Fellowei,  1  Car.  & 

297 ;  Rex  v,  Bellamy,  Ryan  &  Moody,  K.  116 ;  Rex  v.  Dowlin,  6  T.  R.  811. 

N.  F.  171 ;  The  State  v.  Clark,  2  Tyler,  '  Ante,  §  902 ;  The  State  v.  Ammons, 

277,  282;    The  State  o.  Farrow,   10  8  Murph.  128;  Saunders  v.  The  State, 

Rich.  166;  United  SUtes  v.  Doming,  6  Humph.  88. 

4  McLean,  8 ;  The  State  v,  Hanson,  89  "  Ante,  f  964. 

Maine,  887  ;   The  State  v,  Ledford,  6  *  Ante,  $  909. 
Ire.  6;   Reg.  v.  Christian,  Car.  &  M. 
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applies  which  was  mentioned  in  the  last  section.  If  the  matter 
is  descriptive  of  what  is  material,  and  cannot  be  rejected  as 
surplusage,  it  must  be  proved  as  laid,  or  the  prosecution  will 

fail.i 

§  912.  Setting  out  the  Oath.  —  The  reader  has  observed,  that, 
in  the  formstaken  from  Archbold,^  the  method  of  administering 
the  oath,  and  the  substance  of  it,  are  given.  This  extended 
allegation  is  quite  common  in  practice.  It  has  been  held, 
however,  to  be  sufficient  to  allege  that  the  defendant  was 
^'  duly  sworn,"  without  describing  the  attendant  ceremonies  ;' 
and  this  decision  accords  with  what  we  have  seen  to  be  the 
true  rule  in  principle.^  Other  decisions  hold  that  no  more,  at 
least,  than  the  substance  of  the  oath  need  be  set  out ;  ^  and,  if 
we  look  at  the  principle  governing  the  question,  as  discon- 
nected from  authority,  we  shall  conclude,  that,  if  the  case  is 
the  ordinary  one  of  perjury  in  a  court  of  justice,  the  indict- 
ment need  only  charge  the  false  testimony  to  have  been  given 
upon  the  oath  of  the  defendant  duly  administered.^ 

1  The  State  v.  Amcnons,  8  Murph.    said  O.  W.  was  then  sworn  in  due  form 
128.  ^^  ^^^>  '^^   ^00^   ^  corporal    oath 

2  Ante,  §  905,  907.  touching  and  concerning  the  matters 
s  The  State  v.  Farrow,  10  Rich.  165 ;    contained  in  his  said  answer,  by  and 

Bodge  V.  The  State,  4  Zab.  455 ;  Rex  before  sud  A.  B.,  so  being  such  justice 
V.  McCarther,  Peake,  155;  Tuttle  v.  of  the  peace  as  aforesaid,  and  then 
People,  86  N.  Y.  481.  and  there  having  sufficient  and  com- 
4  Ante,  §  904.  petent  power  and  authority  to  admin* 
ft  People  V.  Warner,  5  Wend.  271.  ister  an  oath  to  the  said  G.  W.  in*  that 
6  Ante,  §  904.  An  indictment  for  behalf;  and  that  said  G.  W.,  being  so 
penury,  in  an  answer  to  a  bill  of  dis-  sworn  as  aforesaid,  and  being  then  and 
covery  filed  in  the  Supreme  Judicial  there  lawfully  required  to  declare  or 
court  by  A.  H.  against  G.  W.,  after  depose  the  truth  in  a  proceeding  in  a 
alleging  the  filing  of  the  bill  and  setting  course  of  justice,  did,  upon  his  oath 
forth  the  interrogatories  therein  pro-  aforesaid,  concerning  the  matters  con- 
pounded  to  G.  W.,  ayerred  that  the  said  tained  in  his  said  answer  before  the 
G.  W.,  the  defendant  in  the  bill,  at,  &c.,  said  A.  B.,  so  being  such  justice  aa 
on,  &c.,  "  did  come,  in  his  proper  per-  aforesaid,  thep  and  there  swear,  make 
son,  before  A.  B.,  the  said  A.  B.  being  oath,  depose,  and  say,  that  said  an- 
then  and  there  a  justice  of  the  peace  swer  of  him  said  G.  W.  was  true, 
for  the  county  of  W.  aforesaid,  and  then  acco  ding  to  his  best  recollection  and 
and  there  did  make,  produce,  and  ex-  belief;  and  that  the  said  G.  W.,  being 
hibit  to  the  said  A.  B.,  so  being  such  so  sworn  as  aforesaid,  and  intending 
justice  as  aforesaid,  the  answer  in  writ-  uigustly  to  aggrieve  the  said  A.  H.,  did, 
ing  of  him  the  said  G.  W.  to  the  said  in  his  answer  aforesaid,  before  said  A. 
bill  of  the  said  A.  H.,  then  pending  in  B.,beingsuch  justice  as  aforesaid,  false- 
the  Supreme  Judicial  Court,  entitled  ly,  knowingly,  wilfully,  and  corruptly, 
*  the  answer  of  G.  W.,  the  defendant,  by  his  own  act  and  consent,  upon  his 
toabillof  complaint  of  A.  U.';  and  the  oath  aforesaid,  among  other   things, 
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§  913.  Contiiined  —  Proof  of  Oath  —  Bnrplusage  — Variance 
—  *  Corporal  Oath."  —  Now,  if  contrary  to  these  rules,  the 
pleader  sets  out  the  oath  more  minutely  than  he  need,  or 
needlessly  describes  the  manner  in  which  it  was  administered, 
such  matter  cannot  generally  be  rejected  as  surplusage  ;  and, 
if  proof  and  averment  do  not  correspond,  the  proceeding  will 
fail  by  reason  of  the  variance.  Thus,  if  the  oath  is  alleged  to 
have  been  taken  on  the  Gospels,  proof  of  an  oath  with  the 
uplifted  hand  will  not  satisfy  the  allegation.^  But  where,  in 
New  Hampshire,  the  allegation  was,  that  the  prisoner  took  her 
*^  corporal  oath,"  this  was  held  to  be  satisfied  by  proof  of  an 
oath  taken  in  the  ordinary  way.  ^^  The  term  corporal  oath," 
said  the  court,  ^^  must  be  considered  as  applying  to  any  bodily 
assent  to  the  oath  of  the  witness.  The  indictment  alleges 
here  that  the  witness  took  her  corporal  oath  to  speak  the 
truth,  the  whole  truth,  &c.,  and  we  think  it  unnecessary  that 
the  indictment  should  go  further  and  allege  the-  form  in  which 
such  bodily  assent  was  signified,  as  by  raising  the  hand  or 
otherwise."  * 

§  914.  Juriadiotion  and   Authority  to  administer  the  Oath. — 

These  must  be  expressly  averred  in  the  indictment ;  or,  in  the 
absence  of  such  express  averment,  such  facts  must  be  set  out 
as  to  make  them  judicially  appear.  The  reader  will  observe, 
that  the  two  things  thus  stated  are  alternative  ones ;  and  the 
indictment  is  good  if  it  contains  either ;  it  need  not  contain 
botli.« 

then  and  there  answer,  swear,  depose  '   ^  The  State  v.  Porter,  2  Hill,  S.  C. 

and  say,  in  substance  and  to  the  eflect  611. 

following  [setting   forth  the   matters  *  The  State  v.  Norris,  9  N.  H.  96.   ' 

sworn  to  by  said  G.  W.,  in  said  an-  It  has  been  held  that  the  terms  "  cor- 

swer],  as  by  the  said  answer  of  said  poral  oath"  and  "solemn  oath"  are 

G.  W.,  still  remaining  in  the  Supreme  synonymous ;  and,  where  an  indictment 

Judicial  Court  aforesaid,  among  other  for  peijury  alleged  that  the  defendant 

things  will  appear."    The  indictment  "  took  his  corporal  oath,"  the  allegation 

then  alleged  the  falsity  of  the  answer,  was  adjudged  sufficient.     Jackson  v. 

and  charged  the  said  G.  W.  with  wilful  The  State,  Smith,  Ind.  124, 1  Ind.  1S4. 

and  corrupt  peijury.    And  it  was  held,  *  See,  and  compare,  Bex  v.  Calla- 

that   the  indictment  charged  the  de-  nan,  6  B.  &  C.  102,  9  D.  &  B.  97  (and 

fendant  with  taking  a  false  oath,  when  see  2   Buss.  Crimes,  Grea.   ed.  687, 

lawfully  required  to  depose  the  truth  688) ;   Bex  v.  Wood,  2  Buss.  Crimes, 

in  a  proceeding  in  a  course  of  justice,  Grea.  ed.  682;   Walker  v.  Beg.  8  Ellis 

and  was  sufficient  to  support  a  convio-  &  B.  489;   Beg.  v.  Goodfellow,  Car.  & 

tion.    Commonwealth  v.  Warden,  11  M.669;  Halleck  v.  The  State,  11  Ohio, 

Met.  406.  400 ;  The  State  v,  Plummer,  50  Maine, 
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§  916  BPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  ZI. 

§  915.  Materiality  of  the  False  Testimony.  —  Tlie  same  doo- 

trine  which  was  stated  in  the  last  section  applies  here  also. 
Either  from  facts  alleged,  or  by  direct  averment,  the  evidence 
which  is  charged  as  having  been  false  must  appear  to  have  been 
material  to  the  issue.  But  it  is  sufficient  that  this  appears  in 
one  of  these  two  methods ;  it  need  not  be  made  so  to  appear 
by  both.i 

§  916.  other  Averments  introductory  to  the  Statement  of  the 
False  Testimony.  —  The  principle  upon  which  the  doctrine  of 
some  of  the  foregoing  sections  proceeds  will  carry  us  through 
all  practical  difficulties  relating  to  these  other  averments. 
There  must  appear,  upon  the  whole  indictment,  matter  which, 
taken  together  in  a  mass,  shows  that  the  occasion  was  one 
upon  which  any  thing  said  or  written  in  violation  of  the  oath 
would,  in  law,  constitute  perjury.  But,  if  it  is  expressly  stated 
in  allegation  that  such  and  such  things,  which  ordinarily 
attend  the  occasion,  were  of  the  kind  falling  within  the  law, 
this  is  generally  sufficient,  without  any  setting  out  of  the  facts 
which  affirmatively  show  them  to  be  such.  It  is  on  this  prin- 
ciple, that,  if  the  indictment  states  the  matter  of  the  false 
testimony  to  have  become  material,  and  states  the  court  to 

217.    We  have  seen  (ante,  §901,  902  Blackf.  25;  The  State  v.  JohnsoD,  7 

and  note),  that,  in  England,  SUt  28  Blackf.  49 ;   The  Sute  v,  Chamberlin, 

Geo.  2,  c.  11,  §  1,  was,  in  1851,  modi-  80  Yt.  559;   Reg.  v.  Bennett,  2  Den. 

fled  by  Stat  14  &  15  Vict.  c.  100,  §  20.  C.  C.  240,  4  Eng.  L.  &  £q.  660 ;  The 

Under  the  latter  enactment  an  indict-  State  v.  MofiSitt,  7  Humph.  250 ;   Reg. 

ment  for  peijury  stated  the  offence  to  v.  Bartholomew,  1  Car.  &  K.  866 ;  Reg. 

have  been  committed  on  the  trial  of  "  a  v.  Goodfellow,  Car.  &  M.  669 ;   Reg.  v. 

certain  indictment  for  misdemeanor,"  Gardiner,  8  Car.  &  P.  787  ;  The  State 

at  the  quarter  sessions  for  a  particular  v.    Mumford,    1   Dey.    519 ;    Rex   r. 

county  (a  court,  the  reader  perceives,  Nicholl,  1  B.  &  Ad.  21 ;   The  State  v. 

of  special  and  inferior  jurisdiction,  see  Hay  ward,  1  Nott  &  McC.  546 ;   Com- 

Vol.  I.  §  286-289,  656-659,  668-665,  monwealth   v.   Flynn,   8  Cnsh.  525; 

1169) ;  but  it  did  not  state  what  the  Weathers  v.  The  State,  2  Blackf.  278; 

misdemeanor  was,  or  otherwise  aver  a  Campbell    v.    People,  8  Wend.   686  ; 

jurisdiction  in  the  court.    Still  it  was  People  v.  Collier,  1  Mich.  187 ;   Com- 

held  to  be  good.   It  was  considered  that  monwealth  v.  Knight,  12  Mass.  278; 

the  allegations  would  have  been  in-  Reg.  o.  Hewins,  9  Car.  &  P.  786 ;   Rex 

adequate  under  the  statute  of  George,  r.  Dudman,  7  D.  &  R.  824,  4  B.  &  C. 

before   the   statute   of  Victoria   was  850 ;  The  State  r.  Chamberlain,  SO  Vt. 

passed.    Reg.  v.  Dunning,  Law  Rep.  559;   Morrell  v.  People,  82  lU.  499; 

1  C.  C.  290.  The  State  v.  Bailey,  84  Misso.  850 ; 

^  See,  and  compare.  Rex  v,  Dowlin,  Commonwealth  v.  Smith,  11  Allen,  248, 

6  T.  R.  811,  818;  The  State  v.  Beard,  258. 
1  Dutcher,  884 ;  The  State  v.  HaU,  7 
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have  had  jurisdiction  over  tho  cause,  these  allegations  are 
accepted  as  sufficient  instead  of  the  particular  averments  of 
facts  from  which  the  same  would  appear.  Thus,  it  fulfils  every 
requirement  of  the  law  to  say,  that  an  issue  was  duly  joined 
in  court,  and  came  on  to  be  tried  in  due  form  of  law,  and  the 
court  had  competent  authority  to  administer  the  oath  in  ques- 
tion, without  setting  out  the  issue,  and  the  like.^  But,  in  some 
way,  every  thing  which  is  required  to  make  it  appear  that  the 
occasion  was  one  upon  which  false  swearing  would  be  perjury, 
must  be  stated  in  the  indictment.'  For  instance,  the  swear- 
ing must  ordinarily  be  alleged  to  have  been  in  a  judicial 
proceeding.^ 

§  917.  "FalBoly,  oomiptly,  knovTlngly,  wilfdUy,  and  malloioiialy." 

-—The  reader  perceives,  that,  these  adverbial  words  are  taken 
from  the  forms  before  copied,  where  they  are  used  to  qualify 
the  defendant's  act  of  giving  in  the  testimony.  It  may  not  be 
easy  to  say,  with  precision,  how  many  of  these  words  and  which 
ones  are  absolutely  necessary.  It  has  been  held,  that,  if  the 
words  ^^  falsely,  maliciously,  wickedly,  and  corruptly  "  are  used 
in  the  indictment  at  the  common  law,  they  will  suffice,  though 
^*  wilfully  "  is  not  added ;  ^  yet,  in  general  terms,  it  is  said  the 
indictment  must  charge  the  defendant  with  having  wilfully  and 
corruptly  given  in  the  false  testimony,^  or,  with  having  done  so 
knowingly  and  corruptly.^  And  where  the  indictment  was 
upon  the  English  Statute  5  Eliz.  c.  9,  the  word  '^  wilfully," 
together  with  ^^  corruptly,"  was  essential,  because  these  were 
the  statutory  words.^ 

§  918.  AUegationa  introducing  the  False  Testimony — Innuendo, 

1  Commonwealth  v.  Knight,  12  Mass.  *  Rex  v.  Cos,  1  Leach,  4th  ed.  71. 

278.  *  The  State  v.  Garland,  8  Day.  114. 

*  Snowde   v,  ,  Cro.  Car.   821,  *  United  States  v.  Babcock,  4  Mc- 

822;  The  State  r.  Keene,  26  Maine,  Lean,  118. 

88;  Reg.  o.  Rawlins,  8  Car.  &  P.  489;  7  Rex  v.  Cox,  supra;  Rex  v.  Tayler, 

Reg.  V.  Pearson,  8  Car.  &  P.  119 ;  Rex  1  Show.  190.  An  indictment  for  peijurj, 

p.  Dorni,  1  D.  &  R.  10;   Stelnston  v,  charging  that  the  defendant  "falsely 

The  State,  6  Yerg.  581 ;   The  State  v.  and  maliciously  gave  false  testimony/' 

Farrow,  10  Rich.  166;  People  v.  Phelps,  without  averring  that  the  offence  was 

6  Wend.  9 ;  United  States  ».  Nickerson,  "  wilfWly  "  or  that  it  was  "  corruptly  " 

17  How.  U.  Q.  204.  committed,  is  bad  in  arrest  of  judgment 

*  the  State  v.  Lament,  2  Wis.  487;  Rex  v,  Richards,  7  D.  &  R.  666;  Rex 
Beg.  V.  Gardiner,  8  Car.  &  P.  787 ;  The  v,  Stevens,  6  B.  4  C.  246. 

State  V.  Chamberlin,  80  Y t.  669. 
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§  920  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  ZI. 

&a  —  A  doctrine  similar  to  what  has  been  explained  under  the 
title  Libel  and  Slander  ^  sometimes  becomes  applicable  to  the 
indictment  for  perjury ;  that  is,  it  sometimes  becomes  imp(Nr- 
tant  to  set  out  some  fact,  which  will  be  connected  by  an  innttendo 
to  the  false  testimony^  in  order  to  make  the  falsity  appear.'  It 
is  believed,  howeyer,  that,  in  ordinary  cases,  the  allegations 
mentioned  in  the  preceding  sections  are  found  practically  suffi- 
cient for  this  purpose ;  but,  iii  many  cases,  the  innuendo  must 
be  employed.  Such  questions  depend  upon  principles  which 
are  now  supposed  to  be  sufficiently  familiar  to  the  reader. 

§  919.  Setting  oat  Written  Peijury,  oontiniied — Substance  — 
Tenor.  —  According  to  a  view  already  presented  in  this  chapter, 
as  being,  perhaps,  sound  in  principle,  if  the  false  testimony  is 
in  writing,  —  not  merely  if  it  is  written  down  by  some  third 
person,  but  if  it  is  in  the  form  of  an  affidavit  signed  by  the 
defendant,  —  the  writing,  or  the  material  part  of  it,  should  be 
set  out  in  the  indictment  in  exact  words  .^  But  such  appears 
not  to  be  the  doctrine  actually  held  by  the  courts.  At  all 
events,  Stat.  23  Geo.  2,  c.  11,  provided  that  it  should  be  suffi* 
cient  ^'  to  set  forth  the  substance  of  the  offence  charged  "  ;  * 
and,  where  a  statutory  provision  like  this  prevails,  it,  of  course, 
governs  the  question.  We  have  seen  ^  what  class  of  expres- 
sions are  the  proper  ones  to  introduce  the  statement  of  the 
^'  substance "  of  the  testimony  wliich  is  thus  required  to  be 
given.  It  would  be  plainly  very  unwise  for  the  pleader  to  say 
that  the  testimony  was  *'  of  the  tenor  following  " ;  because  this 
would  compel  him  to  prove  the  tenor .^  "  In  manner  and  form 
following,  that  is  to  say,"  is  an  expression  which  does  not  bind 
tlie  prosecutor  to  prove  the  tenor .^  But  where  the  statutory" 
rule  prevails,  or  perhaps  even  where  it  does  not,  most  pleaders 
will  prefer  the  statutory  word  "  substance  "  ;  though  the  two 
words,  ^*  substance  and  effect,"  are  perhaps  the  more  common.^ 

§  920.  otherwise  setting,  oat  the  False  Testimony. — It  is  not 
necessary  for  the  indictment  to  set  out  all  the  testimony  which 

1  Ante,  §  784.  »  Vol.  I.  §  569-668. 

2  Hex  V,  Gripe,  Comyns,  48,  1  Ld.        *  Rex  v.  Leefe,  2  Camp.  184. 
Baym.  256,  269.  ''  Rex  v.  May,  1  Doug.  198. 

'  Ante,  §  904,  906.  &  gee  the  forma,  ante,  §  905,  907 ; 

«  Ante,  §  901;  Rex  v.  Dowlin,  6T.    Rex  v,  Leefe,  aupra;    The    State  v. 
B.  811,  818.  Grorea,  Boabee,  402. 
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was  given  in  the  case  by  the  defendant ;  but,  if  it  contains  the 
substance  of  that  part  in  which  the  perjury  is  alleged  to  have 
been  committed,  this  is  sufficient.^  Tet  it  must  state  what  was 
the  actual  substance  of  the  testimony ;  for,  if  it  merely  alleges 
that  the  defendant  swore  falsely  concerning  such  or  such  a 
particular,  which  it  mentions,  this  will  not  suffice.'  If  the 
perjury  consisted  in  the  omission,  by  a  bankrupt,  of  items  from 
his  schedule,  the  items  which  were  actually  rendered  in  need 
not  be  stated ;  but  it  will  be  sufficient  to  mention  only  the 
property  which  was  omitted.^ 

§  921.  Interrogatories.  —  So,  likewise,  it  is  not  necessary  to 
set  forth  the  interrogatories  in  answer  to  which  the  perjury  was 
committed.^  But  the  good  sense  of  the  pleader  will  serve  him 
better  in  relation  to  questions  of  this  sort  than  any  specific 
directions  of  an  author  could  do. 

§  922.  Avennents  showing  Testimony  False. — Archbold  says,^ 
that  the  assignments  of  perjury  ^^  must  be  by  special  averments 
negativing  the  oath,  or  some  part  or  parts  of  it ;  merely  saying 
that  the  defendant  falsely  swore  so  and  so,  would  be  bad,  and 
even  perhaps  error .^  Where  a  man  swore  to  a  fact  before  a 
committee  of  tlie  House  of.  Commons,  and  afterwards  swore 
directly  the  contrary  before  a  committee  of  the  House  of  Lords ; 
an  information  setting  out  the  substance  of  his  evidence  upon 

both  occasions,  and  concluding  ^  and  so,  &c.,  the  said did 

commit  wilful  and  corrupt  perjury,' — was  holdeu  bad;  because 
it  did  not  appear  from  it  which  oath  was  false,  which  true."  "^ 

§  923.  Continued —T- How  Spedfio  —  Form  of  the  Negative. — 

It  has  been  laid  down  that  a  general  averment  falsifying  the 

^  Campbell  v.  People,  8  Wend.  686.  this  was  held  to  be  so  dearljr  insufficient 

3  United  States  v.  Morgan,  Morris,  that  no  trial  ought  to  be  had  upon  it. 

841.  Said  Abbott,  C.  J. :  "  I  will  take  no 
'  United  States  v.  Chapman,  8  Mc-  notice  of  such  a  record."  Rex  r.  Hep- 
Lean,  890.    An  indictment  for  perjury  per,  Ryan  &  Moody  N.  P.  210,  211, 1 

committed  in  the  Insolvent  Debtors'  Car.  &  P.  608. 

Court,    charged   the   defendant   with  *  'the  State  v.  Bishop,  1  D.  Chip. 

having  &lsely,  &c.,  sworn,  "  that  his  120,  124.    See  Dodge  v.  The  State,  4 

schedule  presented  to  that  court  con-  Zab.  456. 

tained  a  full,  true,  and  perfect  account  '  Archb.  Crim.  PI.  &  Et.  10th  Lend. 

of  all  debts  owing  to  him,  whereas,  in  ed.  571. 

truth  and  in  &ct,  the  schedule  did  not  *  See  Rex  o.  Perrott,  2  M.  &  S.  879. 

contain  a  fbll,  true,  and  perfect  account  ^  Rex  v.  Harris,  1  D.  &  R.  578,  5  B. 

of  all  debts  owing  to  him,"  without  &  Aid.  926.    See  Reg.  v.  Wheathind, 

specifying   any  debts  omitted.     And  8  Car.  &  P.  288. 


§  926  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XI. 

testimony  is  not  sufficient ;  but  each  fact  falsely  deposed  to 
must  be  distinctly  negatived.^  If  the  testimony  was,  that  the 
defendant,  who  was  the  witness,  believed  another  person  had 
committed  a  larceny,  it  is  not  sufficient  to  negative  merely  the 
fact  of  the  larceny,  but  the  belief  of  the  fact  must  be  negatived 
also.^  And  the  reader  should  remember,  that,  in  point  of  law, 
it  is  perjury  for  a  witness  to  swear  to  what  he  believes  to  be 
false,  though  in  fact  it  is  true.^  Consequently,  in  matter  of 
principle,  the  indictment  must,  in  all  cases,  be  good,  if  it  nega- 
tives the  belief,  though  it  does  not  negative  the  fact  Still  the 
general  course  of  the  precedents,  in  ordinary  circumstances, 
appears  to  be  to  negative  the  fact  and  no  more. 

§  924.  Continaed. — Tet  an  averment,  that  the  defendant 
^'  well  knew  "  the  reverse  of  the  facts  to  which  he  testified,  has 
been  adjudged  good.^  And  where  the  indictment  charged  the 
defendant  with  making  an  affidavit  in  which  he  said  he  believed 
a  certain  boat  was  attempting  to  pass  such  a  place,  whereas  he 
did  not  believe  the  boat  was'  so  attempting,  this  was  held  to  be 
sufficient ;  though  there  was  no  allegation,  that  the  boat  was 
not,  in  fact,  engaged  in  the  attempt  thus  mentioned.^  These 
decisions  are  well  grounded  in  principle. 

§  925.  Tlie  Indictment  upon  Statides : — 

FoUow  Word«  of  Btatate  —  **  Felony."  —  The  direction  SO  often 
repeated  in  these  volumes,  that  the  pleader  should  follow  the 
terms  of  the  statute,  comprehends  the  substance  of  what  it  is 
necessary  to  say  here.  Thus,  where  the  statute  was,  ^^  If  any 
person  shall,  &c.,  commit  perjury  on  any.  trial  for  felony ^^  Ac, 
it  was  hold  inadequate  to  aver  that  the  trial  was  for  larceny ; 
the  indictment  must  allege  also  that  the  larceny  was  a  felony. 
Probably  this  was  sufficiently  required  by  the  rule  that  the 
statutory  words  should  be  used,  but  tlie  judge  said :  ^^  There 
are  statute  larcenies  that  are  not  made  felonies  by  statute,  and 
which  were  neither  larcenies  nor  felonies  at  common  law."  ^ 

§  926.  Continued  —  Iowa  Enactment. — So,  in  lowa,  an  indict- 
ment for  perjury  is  bad,  if  it  does  not  charge,  in  the  language 

1  The    Sta'te   v.  Mumford,  1  Dot.        <  The  State  v.  Lindenburg,  18  TezM, 

619.  27. 

3  The  State  v.  Lea,  8  Ala.  602.  »  The  State  v.  Cruikshank,  6  Blackf. 

>  Crim.    Law,  II.   §  1004;   Bishop  62. 
Fuvt  Book,  §  117-119.  •  Hindi  v.  The  State,  2  Miaso.  168. 
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of  the  act,  that  the  defendant  *^  wilfully  and  corruptly  deposed, 
affirmed,  or  declared  matter  to  be  fact,  knowing  the  same  to 
be  false ;  or  denied  matter  to  be  fact,  knowing  the'  same  to  be 
true."  This  statute,  defining  perjury,  had  so  changed  the  com- 
mon law,  that  an  indictment  following  merely  the  common-law 
forms  would  not  be  good.^ 

n.  274^  Evidence. 

§  927,  The  Number  of  Witnesses^  and  the  Like :  — 

Pexjnry  dlatlngiiiBhed  from  Ofher  Casefl  —  "Wliy  —  Defendant's 

Former  Oath. — There  is  a  distinction  between  the  evidence 
necessary  to  establish  the  crime  of  perjury,  and  what  is  required 
in  other  cases.  Thus,  it  was  once  observed  by  Parker,  C.  J. : 
"  The  oath  of  a  party  will  have  a  regard  paid  to  it,  until  dis- 
proved. Therefore,  to  convict  a  man  of  perjury,  a  probable,  a 
credible  witness  is  not  enough ;  but  it  must  be  a  strong  and 
clear  evidence,  and  more  numerous  than  the  evidence  given  for 
the  defendant,  for  else  there  is  only  oath  against  oath."  ^  The 
gist  of  the  doctrine  is,  that,  when  a  man  is  tried  for  having 
testified  falsely  in  a  course  of  justice,  the  oath  which  he  took, 
under  the  sanction  whereof  the  testimony  was  given,  shall 
weigh  in  his  favor,  as  well  as  the  general  presumption  of  inno- 
cence which  prevails  in  all  criminal  cases.  Let  us  look  at  this 
doctrine  a  little  more  in  detail. 

§  928.  Contiiiiied  —  More  than  One  'Witness  required. —  Tlie 
doctrine  may  be  illustrated  thus :  In  ordinary  criminal  cases, 
the  testimony  of  one  witness,  if  the  jury  choose  to  believe  him 
honest  and  not  mistaken,  will  be  permitted  to  overcome  the 
presumption  of  innocence,  and  convict  the  defendant.  But, 
in  a  case  of  perjury,  where  to  the  presumption  of  innocence 
is  added  the  weight  of  the  oath,  this  mere  testimony  of  one 
witness  is  not  enough.^  Thus,  in  a  mere  negative  statement, 
we  have  the  principle  upon  which  the  law  of  this  subject  pro- 
ceeds. It  is,  that,  if  the  oath  of  the  prisoner,  taken  when  he 
stood  as  a  witness,  and  the  oath  of  a  single  witness  on  his  trial 

1  The  State  v.  Mono,  1  Green,  Iowa,    Ev.  87 ;   Rex  v,  Broughton,  2  Stra. 
608.  1229, 1280 ;  Champney's  Caae,  2  Lewin, 

2  Reg.  V.  Musoot,  10  Mod.  192, 194.      268. 
<  Peake  £t.  Nor.  ed.  20;  MacNaUjr 
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for  perjury,  come  in  collision  with  each  other,  the  latter  can- 
not be  accepted  as  sufficient  to  show  the  former  to  have  been 
false. 

§  929.  To  what  Parts  of  the  Case  more  than  One  "Witness  — 
Bnbomation  of  Peijnxy.  —  But,  as  the  reader  perceives,  where 
there  is  no  such  collision,  the  opportunity  is  not  afforded  for 
such  a  result.  Therefore,  in  the  words  of  MacNally,  ^^  the 
taking  of  the  oath,  and  the  fact,  may  be  proved  by  one  wit- 
ness." ^  Thus,  as  to  what  MacNally  calls  ^^  the  fact,"  the 
testimony  of  one  witness  is  sufficient  to  prove  what  the  pris- 
oner swore  to  on  the  previous  occasion ; '  because,  on  the 
previous  occasion,  the  prisoner  merely  testified  so  and  so,  he 
did  not  also  testify  that  he  so  testified.  And,  for  the  same 
reason,  one  witness  is  enough  to  prove  subornation  of  per- 
jury ; '  because,  in  this  case  also,  there  is  no  oath  to  weigh 
against  oath. 

§  930.    Falsity  of  Testimony  —  More  "Witnesses  than  One  to 

this. —  Coming,  next,  to  the  falsity  of  the  testimony,  there  we 
have  oath  against  oath.  The  defendant,  on  the  previous 
occasion,  swore  to  one  thing ;  and  the  witness,  on  the  present 
occasion,  swears  to  the  opposite  thing.  This  is  the  exact 
case  in  which  the  testimony  of  the  one  witness  is  not  suf- 
ficient.^ 

§  931.  How  where  Defendant  had  sworn  to  Two  Opposite 
Things. — Again,  the  principle  governing  this  question  is  seen 
where  the  defendant  is  shown  to  have  sworn  to  one  thing  on 
one  occasion  and  tlie  opposite  thing  on  another  occasion. 
Here  the  one  of,  his  oaths  stands  in  conflict  with  the  other ; 
oath  nullifies  oath ;  and  one  witness  is  sufficient  to  show 
which  of  the  two  oaths  was  false.^ 

§  932.    "Where  more  than  One    Witness  required,  how  much 

more.  —  As  to  the  points  at  which  the  defendant's  former  oath 

1  MacNally  Et.  87 ;   The  State  v,  «  Ttie  State  v.  Hajward,  1  Nott  & 

Hajward,  1  Nott  &  McC.  646.  McC.  546. 

>  Commonwealth  v.  Pollard,  12  Met.  «  2  Ruse.  Crimes,  Grea.  ed.  661-668. 

226 ;  The  State  v.  Wood,  17  Iowa,  18.  Here  are  seyeral  cases  collected,  and 

Contra,  The  State  v.  Howard,  4  Mc-  from  the  whole  the  doctrine  of  the  text 

Cord,  169.    See  Reg.  v.  Roherts,  2  Car.  may  be  gathered.    See,  among  the  rest, 

&  K.  607.  Rez  v.  Enill,  6  B.  &  Aid.  929,  note ; 

1  Commonwealth  v.  Douglass,  6  Met  Reg.  v.  Wheatland,  8  Car.  &  P.  238 ; 

241.  Jackson's  Case,  1  Lewin,  270. 
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conflicts  with  tlie  oath  of  the  witness  on  the  trial  for  peijurj, 
in  the  manner  already  explained,  it  is  not  easy  to  say  precisely 
bow  much,  in  addition  to  the  testimony  of  one  witness,  is 
absolutely  demanded  by  the  law  in  order  to  justify  a  conyic- 
tion.  ^^  But,"  it  has  been  laid  down,  ^^  tlie  rule  must  not  be 
understood  as  establishing  that  two  toitnesses  are  necessary 
to  disprove  the  fact  sworn  to  by  the  defendant ;  for,  if  any 
material  circumstance  be  proved  by  other  witnesses,  in  con- 
firmation of  the  witness  who  gives  the  direct  testimony  of 
perjury,  it  may  turn  the  scale,  and  warrant  a  conviction."  ^ 
So,  also,  the  direct  oath  of  one  witness,  and  declarations  of 
the  prisoner  inconsistent  with  his  oath,  made  not  under  oath, 
have  been  held  to  be  sufficient.'  Moreover,  it  has  been  laid 
down,  that  the  corroborating  circumstances  need  not  be  equal 
in  weight  to  the  testimony  of  one  witness.^  But  there  must 
be  enough,  in  addition  to  the  testimony  of  the  one  witness, 
clearly  to  turn  the  scale  as  against  the  weight  of  the  prisoner's 
oath  given  on  the  former  occasion.^ 

§  933.  How  on  Prinoiple.  —  On  principle,  the  doctrine  stands 
as  follows :  If  the  case  is  one  merely  of  oath  against  oath,  there 
should  be  two  oaths  to  overcome  the  two  obstacles  to  the  con- 
viction, namely,  the  presumption  of  the  defendant's  innocence, 
and  his  former  oath.  But,  as  to  the  former  oath,  that  may  be 
overcome,  not  merely  by  a  direct  oath  flatly  contradicting  all 
which  was  testified  to  on  the  former  occasion,  but  by  showing 
in '  any  other  way  that  the  former  testimony  was  corrupt. 
Thus,  if  a  part  is  shown  to  have  been  corrupt,  the  rest  may  be 
so  far  presumed  to  have  been  so  as  to  overcome  the  weight  of 
the  oath.  And  by  whatever  means  corruption  is  shown  to  have 
entered  into  the  oath,  by  this  means  is  the  weight  of  it  over^ 
come,  so  as  to  leave  the  case  to  stand,  as  to  the  rest,  on  the 
same  footing  with  any  other  criminal  cause. 

§  984.  Other  Points  of  JSvidenee  :  — 

Several  Pexjuxiee  aiuiigned  —  Proof  of  One.  —  There  are  cases, 

coming  within  the  subject  of  the  present  chapter,  in  which 

1  Rex  V,  Lee,  2  Russ.  Crimes,  Grea.       *  Cmsen  v.  The  SUte,  10  Oliio  State 
ed.  649,  650.  26S. 

2  The  State  v,  Molier,  1  Der.  288.  *  Commonwealth  v.  Parker,  2  Cuah 

212 ;  Beg.  v.  Yates,  Car.  &  M.  182. 
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points  of  evidence  have  arisen,  growing  out  of  the  same  prin- 
ciples which  are  illustrated  equally  in  civil  and  in  criminal 
causes.  Passing  over  these,  let  us  observe,  that  the  indict- 
ment for  perjury  often  assigns  several  distinct  perjuries  in  a 
single  count,  as  committed  on  the  one  particular  occasion  to 
which  the  charge  relates.^  In  such  a  case  it  is  sufficient  to 
prove  any  one  of  the  assignments,  if  it  is  a  good  assignment, 
constituting  a  perfected  offence.^ 

§  935.  Proof  of  MateriaUty.  —  It  should  be  bome  in  mind 
that  all  the  necessary  allegations  in  the  indictment  must  be 
proved  in  the  first  instance  by  the  prosecutor.  Thus,  for 
example,  while  the  indictment  must  allege  that  the  false 
evidence  was  material  to  the  issue  upon  which  it  was  offered, 
this  materiality  must  be  made  also  to  appear  in  the  proofs.* 
And,  in  matter  of  proof,  evidence  that  the  testimony  was 
actually  admitted  is  not  sufficient  to  support  this  allegation.^ 
The  course  is  to  introduce  evidence  from  which  the  court  can 
see  that  the  testimony  was  material ;  then,  assuming  this  evi* 
dence  to  be  true,  the  question  of  materiality  becomes  one  of 
law  for  the  court,  not  of  fact  for  the  jury.^  Practically,  how- 
ever, the  reader  perceives,  the  whole  subject  is  to  be  passed 
upon  by  the  jury,  under  instructions  from  the  judge,  as  in- 
volving, like  most  other  cases,  mixed  questions  of  law  and  of 
fact. 

m.  Paints  of  Practice, 

§  936.  Indiotment  Joint  or  Several  —  It  is  laid  down,  in  the 
books,  that  two  persons  cannot  be  jointly  indicted  for  per- 
jury.^   But  in  legal  principle  tUis  cannot  be  strictly  so,  though 

1  Commonwealth  v.  Johns,  6  Gray,  one  indictment  for  peijoiy,  and  four  of 

274 ;  The  State  v.  Bishop,  1  D.  Chip,  them  pleading  were  eonvicted.    It  waa 

120.  then  moYed  in  arrest  of  judgment  that 

*  Rez  V.  Rhodes,  2  Ld.  Rajm.  886;  crimes   (especially   peijury)   were  in 
The  State  v,  Hascall,  6  N.  H.  852.  their  nature  several,  and  two  cannot 

«  The  State  v.  Kennedy,  10  Rich,  be  indicted  together."    On  the  other 

152.  hand,  various  instances  were  shown  in 

<  Commonwealth  v.  Pollard,  12  Met  which  joint  proceedings  were  carried 

226.  on  against  persons  charged  with  crime. 

*  Steinman  v,  McWilliams,  6  Barr,  "  Sed  per  Curiam.    There  maybe  great 
170.  inconveniences  if  this  is  allowed :  one 

«  Rex  o.  Philips,  2  Stra.  921.   In  this    may  be  desirous  to  have  a  certiorari,  and 
caae,  "  Six  persons  were  indicted  in    the  other  not ;  the  jury  on  the  trial 
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it  will  be  80  in  tlie  facts  of  most  cases.  Suppose,  for  instance, 
two  persons  join  in  an  affidavit,  signing  it  together,  being 
sworn  together,  and  one  certificate  of  the  oath  being  attached ; 
in  such  a  case,  there  is  no  xeason  why  the  indictment  should 
not  be  joint.  It  would  be  the  same,  also,  if  one  of  two  persons 
testified  orally  before  a  court  at  the  instigation  of  the  other. 
The  act  would  be  joint ;  the  corruption  would  be  joint ;  and, 
in  principle,  it  would  be  highly  proper  to  indict  them  jointly. 
If  the  case  should  arise  in  a  locality  in  which  the  perjury  was 
felony ;  then,  if  the  instigator  was  not  present  when  the  per- 
jury was  committed,  a  particular  consideration  would  be  in- 
volved, already  familiar  to  the  reader.  But  here  we  come  to 
what  has  a  special  name  in  this  offence,  being  called  suborna- 
tion of  perjury.* 

§  937.  The  Verdict — Wliere,  on  an  indictment  for  perjury 
committed  before  A,  the  verdict  was,  "  Guilty  of  perjury 
before  A  and  T,"  there  was  held  to  be  a  fatal  variance.^  In 
another  case,  a  man  was  indicted  for  perjury  in  swearing  that 
he  did  not  execute  a  particular  deed.  The  jury  found  him 
guilty  of  denying  his  signature.  And  it  was  held  that  judg- 
ment must  be  arrested  ;  because  a  deed  may  be  executed  with- 
out signing, "  as  in  a  case  where  one  person  signs  another's 
name  by  direction,  and  a  sealing  and  delivery  take  place  by 
the  party  whose  name  is  so  written."  ^ 

IV.  Attempts.^ 

§  938.  Babomation  of  Peijnry.  —  If  a  man  3olicits  another 
to  commit  perjury,  and  the  person  solicited  does  it,  the  former 
commits  thereby  what  is  sometimes  spoken  of  as  the  separate 
crime  of  subornation  of  perjury.  It  is,  indeed,  a  separate 
crime  by  the  statutes  of  some  of  the  States.  But  in  essence, 
and  according  to  the  principles  of  the  common  law,  the  solici- 
tor is  an  accessory,  either  before  or  at  the  fact,  to  the  crime  of 

may  apply  evidence  to  all,  that  is  but       ^  Post,  §  988-941. 

eTidence  against  one.    The  cases  cited       >  The    State   v.   Mayson,  8  Brer. 

are  all  of  that  which  may  be  joint ;  as  284. 

extortion,  maintenance,  &c. ;  but  per-       »  The    State   v,  Arera,  2   Taylor 

Jury  is  a  separate  act  in  each."   Conf  e-  287. 

quently  judgment  was  arrested.  *  See  CWm.  Law,  II.  §  1016, 1016. 
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the  other,  who  is  his  principal.    And  as  such  he  is  properlj 
proceeded  against^ 

§  939.  Attempts  less  than  BubomatioiL  —  But  where  the  per- 
son solicited  does  not  commit  the  orime,  the  solicitor  is  simplj 
guilty  of  an  indictable  attempt.^  And  there  are  other  forms 
of  the  attempt.^  But  the  full  discussion  of  the  procedure  in 
Attempts,  under  a  separate  title,"^  renders  it  unnecessary  to 
pursue  the  subject  further  here.  Under  the  title  ^^  Subornation 
of  Perjury,"  we  shall  take  a  brief  view  of  that  subject. 


PETIT  LABCENY.    See  tit  LABCEirr. 


CHAPTER  XLY. 

PRISON  BREACH,  RESCUE,  AND   ESCAPE.^ 

§  940.  Scope  Qf  this  Chapter. — This  chapter  might  be  made 
of  considerable  length,  and  especially  might  be  swelled  with 
numerous  forms.  But,  as  in  the  work  on  the  Criminal  Law, 
and  under  some  analogous  titles  in  the  present  volume,  the 
principles  governing  these  offences  and  the  procedure  in  them 
have  been  pretty  well  developed,  it  will  be  necessary  here  to 
insert  only  some  precedents  of  the  indictment,  with  a  few  ex- 
planatory points. 

§  941.  Form  of  Indictment  for  NegUgent  Bsoape.  —  For  the 
substantive  offence  of  a  negligent  escape  by  a  constable.  Arch- 
bold  furnishes  the  following  form  of  an  indictment  against  this 
officer :  — 

The  $ame  form  as  is  used,  ante,  §  825,  substituting,  for  the  last  sentence,  the  foUouh 
ing:  "And  the  juron  aforesaid,  upon  their  oath  aforesaid,  do  further  present 

1  Crim.  Law,  II.  §  1016 ;  Common-  see  Crim.  Law,  II.  §  1026  et  seq.    For 

wealth  V,  Smith,  11  Allen,  248.  forms  of  the  indictment,  see  2  Chit 

<  Crim.  Law,  II.  §  1016;   2  Buss.  Crim.  Law,  168  et  seq. ;  Wluurt  Preced 

Crimes,  Grea.  ed.  696.  2d  ed.  pi.  872  et  seq.,  921  et  seq. ; 

>  Crim.  Law,  II.  §  1015.  Train  &  Heard  Freced.  196  et  seq.,  45 

^  Ante,  §  71  et  seq.  et  seq. 

»  For  the  law  relating  to  this  title, 
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that  the  said  J.  8.,  late  of  the  parish  aforesaid,  in  the  county  aforesaid,  haker^ 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  then  being  one  of  the 
constables  of  the  said  parish  as  aforesaid,  and  then  having  the  said  J.  N.  in  his 
custody  for  the  cause  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
the  said  J.  N.  out  of  the  custody  of  him  the  said  J.  S.  unlawfully  and  negligently 
did  permit  to  escape,  and  go  at  large  whithersoever  he  would,  whereby  the 
said  J.  N.  did  then  and  there  escape,  and  go  at  large  whithersoever  he  would ;  to 
the  great  hindrance  of  justice,  to  the  evil  example  of  all  others  in  the  like  case 
oflending,  and  againsMhe  peace  of  our  lady  the  queen,  her  crown,  and  dignity."  ^ 

§  942.  Form  of  Indiotment  againat  Prisoner   for  Bacaping. — 

Where  the  indictment  is  against  the  prisoner  himself  for  escap- 
ing out  of  the  custody  of  the  constable,  the  form  is  as  follows :  — 

"  State  the  charge  hefare  the  magistrate,  the  warrant  of  commitment,  and  the  defend- 
ant's being  in  the  custody  of  J.  S,,  as  in  the  part  directed  in  the  last  precedent  to  be  copied 
from  the  precedent,  ante,  §  826,  then  proceed  thus :  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  J.  N.,  late  of  the  parish 
aforesaid,  in  the  county  aforesaid,  laborer,  so  being  in  the  custody  of  the  said 
J.  S.,  under  and  by  virtue  of  the  warrant  aforesaid,  afterwards,  and  whilst  he 
continued  in  such  custody,  and  before  he  was  delivered  by  the  said  J.  S.  to  the 
said  keeper  of  Newgate,  or  his  deputy,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  out  of  the  custody  of  the  said 
J.  S.  unlawfully  did  escape,  and  go  at  large  whithersoever  he  would ;  to  the  great 
hindrance  of  justice,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace  of  our  lady  the  queen,  her  crown,  and  dignity."  > 

§.943.  Bvidenoe  for  permitting  Baoape.  —  As  to  the  evidence, 
where  the  indictment  is  against  the  constable  for  permitting 
tlie  prisoner  to  escape,  Archbold  has  the  following :  ^  '^  ProTe 
that  J.  N.  was  charged  with  a  rape,  alleged  in  the  indictment. 
Prove  the  warrant  of  commitment  in  substance  as  set  out  in 
the  indictment,  either  by  producing  the  warrant  itself,  or,  after 
proving  the  service  of  a  notice  upon  the  defendant  to  produce 
it,  by  parol  or  other  secondary  evidence  of  its  contents.  Prove 
a  delivery  of  the  warrant  to  the  defendant.  Prove  that  he  had 
J.  N.  in  actual  custody  under  the  warrant.^  An(}  lastly,  prove 
the  escape.  It  is  not  necessary  to  prove  negligence  in  the 
defendant;  the  law  implies  it;^  but,  if  the  escape  were  not  in 
fact  negligent,  if  the  defendant  by  force  rescued  himself,  or 
were  rescued  by  others,  and  the  defendant  made  fresh  suit  after 

1  Archb.  Crim.  Pi.  &  Ev.  10th  Lond.        <  Archb.  Crim.  Pi.  &  £v.  10th  Lond. 
ed.  6(0,  651.  ed.  651,  552. 

*  Archb.  Crim.  Pi.  &  Er.  10th  Lond.       «  See  2  Hawk.  P.  C.  c.  19,  §  1,  4. 
ed.  652.  s  See  1  Hale  P.  C.  600 ;   Blue  v. 

Commonwealth,  4  Watts,  215. 
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him,  but  without  effect ;  all  this  must  be  shown  upon  the  part 
of  the  defendant.  Also,  it  is  immaterial  whether  J.  N.  were 
guilty  of  the  rape  or  not,  provided  the  warrant  were  such  as 
would  justify  J.  S.  in  detaining  him." 

§  944.  Indictment  on  Statute  —  Set  out  what  entexB  into  Fun- 

iflhment — In  Alabama,  ^^the  penal  code  creates  two  distinct 
grades  of  offence  of  this  class ;  making  it  a  penitentiary  offence 
to  aid  a  prisoner  in  his  escape  from  the-  county  jail,  or  other 
place  of  confinement,  who  is  detained  for  a  felony ;  and  a  mis- 
demeanor if  the  prisoner  is  detained  for  any  offence  other  than 
a  felony."  Therefore,  to  authorize  a  sentence  to  the  peniten- 
tiary for  aiding  one  to  escape  from  the  jail,  the  indictment  must 
allege  that  such  one  was  there  confined  on  a  charge  of  felony.^ 
This  is  another  illustration  of  the  universal  doctrine  of  criminal 
pleading,^  that  whatever  enters  into  the  punishment  must  be 
set  out  in  the  indictment. 

§  945.  Further  as  to  Indictment  for  Baoape.  —  In  Russell  on 

Grimes  we  have  the  following :  ®  "  Every  indictment  for  an 
escape,  whether  negligent  or  voluntary,  must  expressly  show 
that  the  party  was  actually  in  the  defendant's  custody,  for 
some  crime,  or  upon  some  commitment  upon  suspicion,^  and 
judgment  was  arrested  upon  an  indictment  which  stated  that 
the  prisoner  was  in  the  defendant's  custody,  and  charged 
him  with  a  certain  crime,  but  did  not  state  that  he  was 
committed  for  that  crime;  for  a  person  in  custody  may  be 
charged  with  a  crime,  and- yet  not  be  in  custody  by  reason  of 
such  charge.^  But  where  a  person  was  committed  to  the  cus- 
tody of  a  constable  by  a  watchman,  as  a  loose  and  disorderly 
woman  and  a  street-walker,  it  was  holden,  upon  an  indictment 
against  the  constable  for  discharging  her,  that,  by  an  allegation 
of  his  being  charged  with  her  ^  %o  being  such  loose,'  <&c.,  it  was 
sufficiently  averred  that  he  was  charged  with  her  ^a%  such 
loose,'  <&c.,  and  it  was  also  holden  not  to  be  necessary  to  aver 
that  the  defendant  knew  the  woman  to  be  a  street-walker.^ 

1  Kyle  V.  The  State,  10  Ala.  286.  s  Rex  v.  Fell,  1    Ld.  Baym.  424, 

«  Vol.  I.  §  77  et  seq.  1  Salk.  272. 

<  1   RusB.  Crimes,  Grea.    ed.   422,       «  Rex  v,  Bootie,  2  Bur.  S64,  2  Eeny. 

428.  676;  and  see,  as  to  the  8ufficien<7  of 

«  2  Hawk.  P.  C.  c.  19,  §  26.  each  arermento.  Rex  v.  RoyaU,  2  Bar. 

S82. 

512 


V 


eHAP.  XLYJ.]  BAPB.  §  948 

And  every  indictment  should  show  that  the  prisoner  went  at 
large."  ^ 

§  946.  Conoludlng  Views. —  It  is  deemed  best  not  to  pursue 
the  subject  further  here.  These  offences  of  prison  breach, 
rescue,  and  escape  are  practically  statutory  in  most  or  all  of 
our  States ;  and  the  reader,  having  before  him  the  principles 
which  are  laid  down  in  these  v6lumes,  and  the  discussions  in 
the  volumes  oo  the  Criminal  Law,  will  find  no  difSculty  in 
conducting  any  proceedings  which  depend  upon  the  statutes. 


PROFANE  SWEARING.    See  tit.  Blasphbmt  akd  Pkovakbkus. 
PUBLIC  MEETINGS.    See  tit.  Distubbino  Mbbtikob. 
PUBLIC  WAY.    See  tit.  Wat. 


CHAPTER   XLVI. 

BAPB.^ 

047.  Introduction. 
948-967.  The  Indictment  for  Common-Uw  Bapt. 
958-960.  For  Statntoiy  Ravishings. 
901-974.  The  Evidence. 

976.  Points  of  Practice. 
976-979.  Attempts. 

§  947.  How  the  Chapter  divided. —  What  is  to  be  said  in 
this  chapter  will  be  divided  as  follows :  I.  The  Indictment  for 
Rape  at  the  Common  Law ;  II.  The  Indictment  for  Statutoiy 
Bayishings;  HI.  The  Evidence;  IV.  Points  of  Practice; 
Y.  Attempts. 

I.  The  Indictment  far  Rape  at  the  Common  Law. 

§  948.  Indictment  for  Murder,  how  on  Btatata  —  We   have 

seen,  that,  in  effect,  the  indictment  for  murder  is,  as  respeots 

1  2  Hawk.  P.  C.  c.  19,  §  14,  where  forms  of  the  indictment,  tee  8  Chit, 
itisiaid  that  this  is  meet perfectlj  ex-  dim.  Law, 816 et  seq. ;  TrainftHeaid 
pressed  bj  the  words  extvt^  a</ (or^.     Preoed.  448  et  seq. ;  Whart.Pteoed.ad 

s  For  the  law  relating  to  this  title,    ed.  pL  186  eteeq. 
see  Crim.  Law^  n.  f  1066  et  seq.    For 

TOL.  II.  88  518 


§  951  SPECIFIC  ISSXTEB   AND  OFFENCES.  [BOOK  ZI. 

those  parts  which  distinguish  it  from  manslaughter,  drawn 
upon  an  old  English  statute ;  though  still  w&  properly  speak  of 
murder  as  a  common-law  offence,  and  the  indictment  as  being 
at  the  common  law.  As  to  the  mere  felonious  homicide,  it  is 
at  the  common  law;  as  to  the  aggravation  which  constitutes 
the  felonious  homicide  murder,  it  is  really  upon  the  statute.^ 

§  949.  So,  Indictment  for  Rape  in  Psui:  on  Statutes  —  Form.  — 

To  a  certain  extent,  likewise,  rape,  though  teemed  an  offence 
at  the  common  law,  and  in  very  large  proportion  being  so  truly, 
rests  upon  old  statutes,^  and  the  indictment  is  in  some  sense 
an  indictment  upon  those  statutes.  Yet  the  statutes  are  now 
practically  lost  sight  of,  and  the  indictment  usually  charges 
the  offence,  according  to  the  English  preqedents,  as  follows :  — 

"  That  J.  S.,  late  of  the  parish  of  B,  in  the  county  of  M,  laborer,  on,  &c.,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and  upon  one 
A.  N.  (in  the  peace  of  God  and  our  lady  the  queen  then  and  there  being),'  yio- 
lently  and  feloniously  did  make  an  assault,  and  her  the  said  A.  N.  then  and  there 
violently  and  against  her  xviU^  feloniously  did  ravish  and  carnally  know;  against 
the  form  of  the  statute  in  such  case  made  and  pn)vided,  and  against  the  peace  of 
our  lady  the  queen,  her  crown,  and  dignity."  ^ 

§  950.  Indictment  viei^ved  as  Statutoiy,  continued — "Wliat 
Statute  —  "Against  Form  of  Statute."  —  The  reader  perceives 
that  this  indictment  concludes  as  against  the  form  of  the  stat- 
ute. Such  is  the  customary  conclusion  in  England,  though 
by  some  writers  it  is  deemed  not  to  be  strictly  necessary.®  The 
statute  here  meant  is  Stat.  Westm.  2  (13  Edw.  1),  c,  34J  Its 
date  is  1285,  and  it  is  common  law  with  us ;  therefore,  in 
principle,  the  indictment  in  our  States  need  not  have  this 
conclusion,  though  it  should  be  deemed  necessary  in  England.^ 
Still,  as  the  reader  is  aware,  this  conclusion,  when  inserted 
without  occasion,  does  no  harm,  being  mere  surplusage.^ 

§  951.  "Against  her  Wm"  —  "Without  her  Consent"  —If  the 

1  Ante,  §  497  et  seq.,  and  in  various        ^  8  Chit.  Crim.  Law,  812. 

parts  of  the  chapter.  ''  For  this  statute,  see  Crim.  Law,  II. 

2  Crim.  Law,  IL  §  1066, 1069.  §  1069. 

s  The  words  in  parentheses  are  un-  ^  And  see  O'Connell  v.  The  State,  6 

necessary.    See  ante,  §  504.  Minn.  279,  285. 

4  Qfiery,  "  without  her  consent."  See  ^  Vol.  I*  §  601.   As  to  the  conclusion 

post,  §  951.  in  North  Carolina,  see  The  State  v. 

6  Archb.  Crim.  PI.  &  Ey.  10th  Lond.  Storkey,  68  K.  C.  7. 
ed.  480.     And  see  O'Connell  v.  The 
State,  6  Minn.  279. 
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leader  will  compare  this  indictment  with  the  statute  on  which 
it  is  drawn,  he  will  see,  that,  instead  of  using  the  words 
"  against  her  will,"  it  should  say,  "  without  her  consent."  Still 
this,  which  is  the  common  form,  has  been  so  long  sanctioned 
by  usage  that  we  may  presume  the  courts  would  hardly  over- 
rule it  now;  though  they  should  deem  the  form,  as  thus 
amended,  to  be  better.  The  law  itself  has  been  made,  by  adju- 
dication, to  conform  to  the  amendment  thus  suggested.^ 

§  952.  "Whether  aver  8ez  of  Person  ravished.  —  Although,  in 

point  of  law,  the  person  against  whom  the  wrongful  act  is  com- 
mitted must  be  a  woman,  the  indictment  need  not  state  the  sex 
by  express  averment.  If  the  charge  is,  for  instance,  that  the 
criminal  ravishment  was  of  ".Nancy  Kerr,  against  her  will," 
this  will  be  suflBicient.* 

§  958.  "  RaviBh."  — "  Ravish  "  is  a  technical  word  which 
must  always  be  employed  in  the  indictment ;  ^  because  it  is 
the  word  used  in  Stat.  Westm.  2,  before  mentioned. 

§  954.  Age  of  Female  raviahed — Age  of  Defendant  —  Though 

it  is,  by  force  of  English  statutes  which  are  common  law  with 
us,  or  of  our  own  statutes,  a  separate  offence  to  have  Carnal 
knowledge  of  a  female  child  under  the  age  of  ten  or  of  twelve 
years,^  still  this  has  no  effect  on  the  form  of  the  indictment  for 
rape,  in  which  indictment  the  age  of  the  female  ravished  need 
not  be  mentioned.^  In  like  manner,  though  a  rape  cannot,  in 
point  of  law,  be  committed  by  a  male  person  below  the  age  of 
fourteen  years,  yet  the  indictment  need  not  allege  that  the 
defendant  was  of  the  age  of  fourteen  years  or  more.^ 

^  Crim.  Law,  II.  §  1069-1078.    And  female,  and  employed   the   pronodns 

see,  as  to  the  points  stated  in  the  text,  "  she  "  and  "  her  "  in  referring  to  this 

The  State  v.  Jim,  1  Dev.  142 ;  Harman  person,  it  was  deemed  not  ill  in  law, 

V.  Commonwealth,  12  S.  &  R.  69.  though  the  jadges  thought  it  would 

>  The  State  v,  Hussey,  7  Iowa,  409 ;  have  been  better  had   the  statutory 

The  State  v.  Farmer,  4  Ire.  224.    And  word  "  female  **  been  employed.    Tay- 

see  Commonwealth  v.  Bennet,  2  Ya.  lor  i^.  Commonwealth,  20  Qrat.  826. 

Cas.  286 ;  Harman  v.  Commonwealth,  >  Gouglemann  v.  People,  8  Parker 

12  S.  &  R.  69.    The  words  of  the  Vir-  C.  C.  16. 

glnia  statute  are  :  "  If  any  person  car-  ^  Crim.  Law,  II.  §  1088. 

nally  know  a  female  of  the  age  of  twelve  ^  The  State  v.  Farmer,  4  Ire.  224; 

years  or  more,  against  her  will,  by  force,  The  State  v,  Storkey,  68  N.  C.  7. 

he  shall/' &c.  And  where  the  indictment  *  Commonwealth    t;.    Scannel,    11 

simply  charged  the  ravishment  as  com-  Cush.  647 ;  People  v.  Ah  Yek,  29  Cal. 

mitted  on  EUen  Frances  Davis,  a  name  676. 
which  the  court  recognised  as  that  of  a 
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§  955.  Allegfiig  an  Agsanlt  —  The  Word"  Ananlt" — ConTiotlCHft 

for  ABsault  —  The  reader  has  observed,  that,  in  the  form  we 
have  given,^  there  is  an  allegation  of  an  assault  made  by  the 
defendant  on  the  person  ravished.  The  word  '^assault"  is 
not  found  in  any  of  the  old  English  statutes  regulating  this 
offence,^  neither  does  there  appear  to  be  any  thing  in  the  comr 
mon  law  requiring  its  use  in  the  indictment.  It  is  believedi 
therefore,  that  this  part  of  the  usual  form  may  be  omitted 
without  rendermg  the  indictment  absolutely  ill,  and  so  it  has 
been  adjudged  in  an  English  case.^  Undoubtedly,  however, 
if  this  allegation  is  omitted,  the  prosecutor,  should  he  fail  to 
prove  the  rape,  could  not  have  a  conviction  for  a  simple 
assault ;  as,  in  some  localities  .and  conditions  of  the  law,  he 
could  do  were  this  allegation  in  the  indictment. 

§  956.  Continued  —  Alleging  not  BCanied  —  Gonviotion  for 
Adultery  —  For  Fomioation.  —  The  principles  involved  in  the 
last  section  are  further  illustrated  as  follows :  In  Massachur 
setts,  adultery  and  fornication  are  indictable  offences.  It  is 
competent,  therefore,  for  the  pleader  to  set  out  in  the  indict- 
ment for  rape  that  the  person  ravished  was  not  the  wife  of  the 
defendant ;  then,  if  on  the  trial  the  woman  is  shown  to  have 
consented  to  the  act,  there  may  be  a  conviction  for  fornication ; 
or,  where  the  requisite  allegations  and  proof  of  marriage  are 
further  added,  for  adultery.^  But  the  indictment  need  not 
allege  this  special  matter ;  ^  yet,  if  it  does  not,  there-  can  be  no 
conviction  for  adultery  or  for  fornication.  For,  as  observed  by 
Bigelow,  G.  J.  there  could  never  be  any  conviction  for  a  less 
offence,  however  in  its  nature  it  might  be  included  in  the 
greater,  ^^  unless  such  minor  offence  was  substantially  charged 
by  the  residue  of  the  indictment,  after  striking  out  that  por- 
tion of  which  the  defendant  was  acquitted."  ^ 

1  Ante,  §  949.  p.  164.    The  reader  wiU  find  the  doe- 

s  Crim.  Law,  11.  §  1067.  trine,  as  thus  stated  by  Bigelow,  C.  J. 

s  Reg.  V.  Allen,  2  Moody,  179, 9  Car.  more  fUlly  illustrated  and  explained, 

&  P.  621 ;   8.  P.    O'Connell  v.  The  ante,  §  689-694.    It  is  a  little  vemaric- 

State,  6  Minn.  279, 286.  able,  that,  in  the  case  of  Green  v.  Com- 

^  Common wealUi  v.  Mnrphj,  2  Al-  monwealth,  there  discussed,  the  same 

len,  168.  learned  judge  should  hare  suifered  a 

*  Commonwealth  v.  Fogerty,  8  Gray,  principle  which  he  had  thus  dtstine^y 
489.  enunciated,  apparently  to  slip  entiici^ 

*  Commonwealth  v.  Murphy,  supra,  ftom  his  reooUeetion. 
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§  957.  PrlncipaUi  of  Seoond  Degree  end  AooeMories. -^  The 
form  of  the  indictment,  where  one  person  aids  another  in  the 
eommission  of  this  offence,  sufficiently  appears  from  the  dis- 
eossions  in  other  parts  of  these  volumes.^ 

II.  The  Indictment  far  Statutory  RavishingB. 

§  958.  Carnal  Raviahment  —  Form  of  Statate  and  Indictment 
thereon. —  A  statute  in  Massachusetts  provided,  that,  ^^  if  any 
person  shall  ravish  and  carnally  know  any  female,  of  the  age 
of  ten  years  or  more,  by  force  and  against  her  will,  &c.,  he," 
Ac'  And  the  following  indictment  was  held  to  be  suffi- 
cient :  — 

That  the  defendant,  on,  &c.,  at,  &c.,  "  with  force  and  arms,  in  and  upon  Agnes 
O'Connor,  a  female  of  the  age  of  ten  years  and  more,  in  the  peace  of  said 
Commonwealth  then  and  there  being,  riolently  and  feloniously  did  make  an 
assault,  and  her  the  said  Agnes  then  and  there  violently  and  against  her  will 
feloniously  did  rayish  and  carnally  know ;  against  the  peace  of  said  Common- 
wealth, and  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
Tided."  « 

§  959.  *  By  Force " — "  UnlawftiUy."  —  It  is  perceived  that  this 
form  omits  the  words  ^'  by  force,"  which  are  found  in  the  stat- 
ute, though  they  are  not  in  the  usual  common-law  form.  But 
the  court  deemed  that  this  form  fully  covered  the  statutory 
meaning ;  therefore,  though  the  words  '^  by  force  "  had  com- 
monly been  inserted  in  the  indictment  drawn  upon  the  statute, 
their  omidsion  was  not  a  fatal  error .^  And  in  Indiana,  the 
omission  of  the  word  "  unlawfully  "  was  held,  in  the  particular 
case,  not  to  destroy  the  indictment^  Still,  as  it  has  been  said 
many  times  in  these  volumes,  the  careful  pleader  will  intro- 
duce into  his  indictment  the  statutory  words,  and  not  try 
experiments  to  see  how  vicious  he  can  make  his  pleading  and 
yet  his  cause  be  saved. 

^  And  see  Rex  v.  Folkes,  1  Moody,  In  Maine,  the  statute  contains  likewise 

864 ;   Bex  v.  Gray,  7  Car.  &  P.  104 ;  these  words  "  by  force,"  and  it  is  held 

Beg.  V.  Crisham,  Car.  &  M.  187 ;  Com-  that  either  they  or  their  equiralent  must 

mon wealth  v.  Fogerty,  8  Gray,  489,  be  employed  in  the  indictment.    The 

401.  word  "  violently  "  will  not  satisfy  the 

*  Mass.  B.  S.  c.  126,  §  18.  demands  of.  the  statute.    The  State  v. 

•  Commonwealth  v.  Fogerty,  8  Gray,  Blake,  89  Maine,  822. 

489.    Bat  see  the  note  to  the  next  sec-       *  Weinzorpflin  v.  The  State,  7  Blackf. 
tion.  186. 

4  Commonwealth  v,  Fogerty,  supra. 
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§  960.    Carnal    Abnae  —  Statute,   and   Form   of    Indictment 

thereon.  —  A  statute  in  Massachusetts  provided,  that,  ^^  if  any 
person,  &c.,  shall  unlawfully  and  carnally  know  and  abuse 
any  female  child,  under  the  age  of  ten  years,  he  shall,"  &c^ 
And  the  following  indictment  was  held  to  be  good :  — 

That  the  defendant,  at,  &c.,  on,  &c.,  "  in  and  upon  one  Bridget  Collins,  a 
female  child  under  the  age  of  ten  j'ears,  to  wit,  of  the  age  of  eig^ht  yean, 
feloniously  did  make  an  assault,  and  her  the  said  Bridget  Collins,  then  and  there 
feloniously  did  unlawfully  and  carnally  know  and  abuse ;  against  the  peace 
of  said  Commonwealth,  and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided."  < 

III.   7^e  Uvidence. 
§  961.  General  ViewB — Injured  Female  aa   Witneaa  —  Tonng 

Child  —  Deaf  and  Dmnb. —  Rape,  like  murder,  is  peculiarly  a 
crime  of  darkness  and  secrecy.  It  is  not  often  that  disinter- 
ested third  persons  are  present  to  witness  its  commission. 
Yet,  in  most  instances,  the  person  ravished  appears  as  a  wit- 
ness against  the  accused ;  and  she,  if  she  has  the  age  and 
understanding  required  in  other  cases,  is  a  competent  witness. 
But  even  where  the  charge  is  of  the  carnal  abuse  of  a  female 
child,  the  child  cannot  be  admitted  to  testify  except  in  the 
ordinary  way  under  oath.^  If  the  person  ravished  is  deaf  and 
dumb,  she  may  still  be  examined  as  a  witness  through  an 
interpreter  of  the  signs  by  which  she  communicates  her 
ideas.^ 

§  962.  Injured  Female  0%  WitnesSj  and  her  Testimony^  fur- 
ther considered  :  — 

Delicate  Situation,  &c.  —  The  principal  witness,  therefore,  in 

these  cases,  stands  in  a  particularly  delicate  situation  .before 
the  jury.  And  the  law  has  defined  by  what  methods,  and 
within  what  limits,  her  testimony  may  be  supported  or  im- 
peached.    The  leading  ones  are  the  following. 

§  963.  Qovemment  sustain  her  —  Hew  —  Woman's  Complaint, 

Ac.  —  After  this  principal  witness  has  testified  against  the 

1  Mass.  R.  S.  c.  126,  §  18.  »  1  East  P.  C.  441 ;  Rex  i».  Bnirier, 

3  Commonwealth  v.  Sullivan,  6  Gray,  1  Leach,  4th  ed.  199,  1  East  P.  C.  448 ; 

477.     See,  also,  Caruth  v.  Sugland,  4  Rex  v.  Dunnel,  1  East  P.  C.  442 ;  Bex 

Gray,  7  ;  The  State  v.  Goings,  4  Dey.  v,  Powell,  1  Leach,  4th  ed.  110. 

&  Bat.  162 ;   People  v.  Mills,  17  Cal.  «  People  r.  McGee,  1  Denio,  19. 

276. 
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accused,  the  goyernment  may  introduce,  to  sustain  her,  evi- 
dence of  complaint  made  by  her  recently  after  the  occur- 
rence of  the  alleged  outrage ;  together  with  evidence,  if  there 
is  such,  of  marks  of  violence  seen  on  her  person.^  But,  ac- 
cording to  the  general  doctrine,  the  particulars  of  the  offence, 
as  she  stated  them,  and  the  name  of  the  person  charged  by 
her  with  committing  the  crime,  cannot  thus  be  produced.^ 
In  some  of  our  American  courts,  however,  the  government  is 
permitted  to  go  further  than  this,  and  call  out  from  the  witness 
the  particulars  which  the  woman  stated  respecting  the  injury, 
and  its  circumstances,  soon  after  it  was  inflicted.^  The  ef- 
fect of  such  evidence  is  merely  to  sustain  the  witness  in 
court;  it  is  not  independent  proof  to  support  the  charge 
itself.* 

'  Bex  17.  Clarke,  2  Stark.  241 ;  Nu-  plaint  by  croBs-examination.     Beg.  v. 

gent  V.  The   State,   18  Ala.  621.    If  Walker,  2  Moody  &  B.  212.    In  a  Yir- 

there  has  been  some  delay  in  making  ginia  case,  the  principal  controversy 

the  complaint,  this  may  be  explained  was  as  to  the  identity  of  the  prisoner. 

by  showing  good  cause  for  the  delay.  The  female  witness  was  examined,  and 

The  State  o.  Knapp,  46  N.  H.  148, 166.  swore  positively  that  he  was  the  person 

'  Stephen  v.  The  State,  11  Ga.  226;  who  had  violated  her;  but  she  could 
Beg.  u.  Megson,  9  Car.  &  P.  420 ;  Beg.  not  give  a  description  of  him  by  partic- 
le. Alexander,  2  Crawf  &  Dix  C.  C.  126 ;  ular  marks  and  the  like.  A  witness 
Beg.  V,  Maclean,  2  Crawf.  &  Dix  C.  C.  was  then  offered  on  behalf  of  the  pros- 
860;  People  v.  McGee,  1  Denio,  19.  ecution,  to  prove  particulars  as  to  the 
And  see  Beg.  v.  Osborne,  Car.  &  M.  description  of  the  person,  given  by  this 
622 ;  Beg.  v.  Stroner,  1  Car.  &  K.  660 ;  female  witness,  on  the  morning  after 
The  State  v.  Knapp,  supra.  the  outrage,  and  before  she  had  seen 

*  The   State  v.  Peter,   14  La.   An.  the  prisoner.    But  this  was  held  to  be 

621 ;  McCombs  v.  The  State,  8  Ohio  inadmissible ;  because  it  was  going  be- 

State,  643;  Laughlin  v.  The  State,  18  yond  a  mere  confirmation  of  her,  and 

Ohio,  99;   Johnson  v.  The    State,  17  making  her  declarations  original  evi- 

Ohio,  693;   Phillips  r.  The    State,  9  dence.     Brogy  v.  Commonwealth,  10 

Humph.  246.   And  see  Pleasant  v.  The  Grat.  722.    On  a  trial  for  rape,  or  for 

State,  16  Ark.  624.    In  an  English  case,  an  assault  with  intent  to  commit  a  rape, 

Parke,  B.  said :    ''  The  sense  of  the  the  acts  and  declarations  of  the  husband 

thing  certainly  is,  that  the  jury  should,  of  the  woman  on  whom  the  offence  is 

in  this  first  instance,  know  the  nature  alleged  to  have  been  committed,  are 

of  the  complaint  made  by  the  prosecu-  not  admissible  to  discredit  the  wife  ex- 

trix,  and  all  that  she  then  said.    But,  amined  as  a  witness.      McCombs  v. 

for  reasons  which  I  never  could  under-  The  State,  8  Ohio  State,  648. 
stand,  the  usage  has  obtained  that  the        ^  See  the  cases  in  the  last  note ;  also, 

prosecutrix's  counsel  should  only  in-  People  v.  McGee,  1  Denio,  19.    In  a 

quire,  generally,  whether  a  complaint  Connecticut  case,  where  the  oflenoe 

was  made  by  the  prosecutrix  of  the  charged  was  an  attempt  to  commit  a 

prisoner's  conduct  towards  her,  leaving  rape,  after  the  person  injured  had  testi- 

the  counsel  of  the  latter  to  bring  before  fled,  the  prisoner  in  his  cross-examina- 

the  jury  the  particulars  of  that  com-  tion  asked  her  many  question!  which 
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§  964.  Continaed. —  Character.  Ac.  —  The  doctrines  of  the 
last  section  express  the  utmost  limits  to  which  the  courts  gen- 
erally seem  to  have  gone  in  receiving  evidence,  in  the  first 
instance,  to  sustain  the  yet  unattacked  position  of  this  principal 
witness.  But  in  a  Mississippi  case,  Thacher,  J.  observed: 
^'  It  is  legitimate  to  support  her  credibility  by  evidence  of  her 
good  fame,  or  to  attack  it  by  evidence  of  her  evil  fame."  There- 
fore it  was  held  in  this  case  not  to  be  error  to  allow  evidence  of 
the  witness's  good  character,  when  offered  on  behalf  of  the 
State,  before  it  had  been  attacked.^  Likewise,  in  Connecticut, 
in  a  case  where  this  principal  witness  was  deaf  and  dumb,  it 
was  held  that  her  character,  while  yet  unattacked,  by  any  evi- 
dence to  impeach  it  generally,  might  be  sustained  by  evidence.' 
But  tliese  adjudications  may  probably  be  deemed  exceptional ; 
and  perhaps  the  current  of  authority,  at  least  the  bettor  doc- 
trine in  legal  reason,  is,  that,  in  ordinary  cases  of  rape,  evidence 
of  the  good  character  of  the  witness  can  be  given  only  after  it 
is  attacked.^ 

§  965.  Her  Reputation  for  Chaatlty. —  On  the  Other  hand,  though 
in  point  of  law  the  crime  of  rape  may  be  committed  by  the  rav- 
ishment of  a  common  prostitute  the  same  as  of  a  chaste 
woman  ,^  yet  it  is  permitted  to  the  defendant  in  these  cases  to 
attack  this  principal  witness  by  showing  that  het  reputation 
for  chastity  is  bad.  He  cannot  do  this  by  introducing  evidence 
of  particular  acts  of  incontinence ;  but  the  testimony  must  be 
confined  to  reputation  for  chastity.  This  sort  of  evidence 
seems  to  be  regarded  as  having  a  double  purpose ;  first,  as 

tended   to    discredit    her    testimony,  female  friends.     To   satisfy  snch   in- 

Then»  before  any  other  effort  to  dis-  quiry,  it  is  reasonable  that  she  should 

credit  her  was  made,  .the  prosecutor  be  heard  in,  her  declarations  that  she 

offered  a  witness  to  prove  that  she  had  did  so  communicate  it,  and  that  testi- 

previously  told  tlie  same  story  which  mony  should  be  received  to  conjQrm 

she  had  just  testified  to.    And  this  tes-  her  story.    The  time  when  these  com- 

timony  was   held    to  be    admissible,  munications  were  made  is  proper  to  be 

Said  Daggett,  J. :  "  On  an  indictment  considered  by  the  triers ;  it  bears  on 

for  rape,  or  an  attempt  to  commit  a  the  question  of  fact."    The  State  v.  De 

rape,  such  evidence  is  received  to  show  Wolf,  8  Conn.  93,  100. 

constancy  in  the  declarations  of  the  wit-  ^  Tumey  v.  The  State,  8  Sm.  &  M. 

ness.    If  a  female  testifies  that  such  an  104, 116,  117. 

outrage  has  been  committed  on  her  >  The  State  v.  De  Wolf,  8  Conn.  08. 

person,  an  inquiry  is  at  once  suggested,  >  People  v.  Hulse,  8  HiU,  N.  Y.  809. 

why  it  was  not  communicated  to  her  *  Crim.  Law,  11.  §  1077. 
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affecting  the  credibility  of  the  witness ;  secondly,  as  explaining 
the  intent  with  which  the  defendant  may  be  presumed  to  have 
committed  the  acts  proved  against  him.^ 

§  966.  PrevionB  Aote  of  Inoontinenoe  with  Defendant  —  "Witfa 

Other  Men. — On  another  principle,  however,  particular  acts  of 
incontinence  voluntarily  committed  by  this  witness  with  the 
prisoner,  at  a  period  anterior  to  the  time  of  the  alleged  rape, 
may  be  shown.'  It  is  competent  and  common  to- ask  her,  on 
cross-examination,  concerning  a  matter  of  this  kind.^  Some 
courts  have  even  permitted  her  to  be  inquired  of,  on  cross- 
examination,  as  to  particular  instances  of  unlawful  intercourse, 
or  such  intercourse  generally,  with  other  men ;  ^  but  other 
courts  do  not  allow  this.^  If  she  denies  such  intercourse  with 
other  men,  it  is  probably  the  better  doctrine  that  the  prisoner 
cannot  be  permitted  to  introduce  evidence  to  prove  her  denial 
false.^    Yet  even  this  has  been  allowed.^ 

§  967.  Hen  CredibiUty  —  GironmBtantlal  Bvldenoe  added  to 
hen.  —  The  views  of  evidence  thus  far  stated  under  this  sub- 
title are  such  as  are,  in  some  sense,  limited  to  this  particular 

1  McCombs  V,  The  State,  8  Ohio  rery  nature  committed  under  dream- 

State,    643;    Camp   v.   The    State,  8  stances  of  the  utmost  priyacy.    The 

Kelly,  417 ;    The    State  v.  Henry,  6  prosecutrix  is  usually,  as  here,  the  sole 

Jonee,  N.  C.  66 ;  The  State  v.  Jefibrson,  witness  to  the  principal  facts,  and  the 

6  Ire.  806;  Pleasant  v.  The  State,  16  accused  is  put  to  rely  for  hisMefenoe  on 

Ark.  624 ;   Rex  v.  Hodgson,  Russ.  &  circumstantial  evidence.  Any  fact  tend- 

Ry.  211 ;   Reg.  v.  McClure,  2  Crawf.  ing  to  tli^  inference  that  there  was  not 

&  Dix  C.  C.  244 ;  The  State  v.  Forsh-  the  utmost  reluctance,  and  the  utmost 

ner,  43  N.  H.  89 ;  McDermott  t*.  The  resistance,  is  always  received.     That 

State,  18  Ohio  State,  882.  In  California,  there  was  not  an  immediate  disclosure, 

evidence  of  particular  lewd  acts  seems  that  there  was  no  outcry  though  aid 

to   be  deemed,  under   some   circum-  was  at  hand  and  that  known  to  the 

stances,  admissible.    People  v.  Benson,  prosecutrix,  that  there  are  no  indica- 

6  Cal.  221.     It  is  not  admissible  to  tions  of  violence  to  the  person,  are  put 

show  bad  character  in  the  parents  of  as   among   the   circumstances  of  de- 

the  ravished  woman.     The   State  v.  fence."    p.  194. 
Anderson,  19  Misso.  241.  *  Rex  v,  Martin,  6  Car.  &  P.  662 ; 

s  The  State  v.  Jefferson,  6  Ire.  806 ;  Pleasant  v.  The  State,  16  Ark.  624. 
The  State  v,  Forshner,  48  N.  H.  89;        *  People  w.  Abbot,  supra;  The  SUte 

People  V.  Abbot,  19  Wend.  192.     In  v.  Johnson,  28  Vt.  612;  The  State  v. 

this  latter  case,  Cowen,  J.  said :  "  The  Murray,  68  N.  C.  81. 
material  issue  is  on  the  willingness  or       ^  Pleasant  v.  The  State,  supra ;  The 

reluctance  of  the  prosecutrix — an  act  State  v.  Knapp,  46  N.  H.  148. 
of  the  mind.    These  offences,  as  well       *  People  v.  Jackson,  8  Parker  C.  C. 

as  the  kindred  moral  crime  of  mere  891. 

seduction,  to  which,  on  examination,       ^  Reg.  v.  Robins,  2   Moody  &  R. 

they  often  dwindle  down,  are  in  their  612. 
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crime  of  rape.  And  it  may  be  added,  that,  by  all  the  judges, 
it  is  deemed  to  be  a  crime  requiring  special  scrutiny  by  the 
jury,  and  a  careful  weighing  of  the  evidence,  with  all  remote 
and  near  circumstances  and  probabilities,  in  cases  where  the 
testimony  of  the  injured  female  is  unconfirmed  by  other  wit- 
nesses. It  is  but  a  truism,  yet  well  to  be  repeated,  that,  in  die 
words  of  Lord  Hale,  "  Tiie  credibility  of  her  testimony,  and 
how  far  forth  she  is  to  be  believed,  must  be  left  to  the  jury,  and 
is  more  or  less  credible  according  to  the  circumstances  of  fact  . 
that  concur  in  that  testimony."  ^  It  should  be  the  care  of  the 
prosecuting  officer,  in  every  case  of  this  sort,  to  seek  carefully 
for  circumstantial  evidence  tending  to  confirm  the  main  witness. 
Homicjdes  are  proved  where  the  lips  of  the  main  witness  are 
sealed  in  death ;  and,  if  the  same  careful  searching  for  circum- 
stantial evidence  were  instituted  in  these  cases  of  rape,  there 
would  be  fewer  acquittals,  and  more  justice  would  be  adminis- 
tered than  now. 

§968.  Continued  —  Toung  Female.  —  It  is  seen,  therefore, 
that,  in  point  of  law,  the  jury  may  convict  on  the  testimony  of 
the  injured  female,  though  it  is  wholly  uncorroborated.  And 
even  for  the  offence  of  carnally  abusing  a  female  child  below 
the  age  of  ten  years,  —  suppose  she  is  only  nine  years  old,  — 
there  may  be  a  conviction  when  her  testimony  is  wholly  uncor- 
roborated as  to  the  principal  fact,  no  medical  evidence  being 
introduced,  and  no  examination  of  her  person  having  been 
made  at  the  time.^ 

§  969.   Other  Evidence:  — 

Outciy  of  the  "Woman.  —  A  circumstance  always  attended  to 
in  these  cases  is,  whether  the  person  charged  to  have  been  rav- 
ished made  any  outcry.^  Yet  this  is  a  matter  addressing  itself 
merely  to  the  jury,  there  being  no  rule  of  law  on  the  subject.* 

1  1  Hale  P.  C.  638.  an  indictment  for  rape,  it  is  erroneous 

2  The  State  v.  Lattin,  29  Conn.  889;  to  refuse  to  instruct  the  jury,  that,  if 
Anonymous,  1  Hubs.  Crimes,  Grea.  ed.  they  believe  the  husband  of  tibe  prose- 
696  and  note.  cutrix,  an  able-bodied  man,  was  so  near 

'  1  Hale  P.  C.  688.  '  he  might  have  heard  an  outcry ;  that 
*  The  State  v.  Cone,  1  Jones,  N.  C.  no  outcry  was  made,  and  the  husband 
18 ;  The  State  v.  Cross,  12  Iowa,  66.  and  wife,  after  the  offence  charged,  re- 
Still  there  are  cases  which  seem  almost  mained  for  a  time  with  the  accused  in 
to  hold  the  doctrine  as  a  rule  of  law.  friendly  intercourse,  these  circum- 
Thus,  according  to  an  Illinois  case,  in  stances  raise  a  strong  presumption  of 
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§  970.  Comparative  Strength  —  Previoiu  SoUoitatloDs  —  Harah 
Treatment — Also  the  comparative  strength  of  the  two  parties 
may  be  inquired  into.  And,  as  showing  motive  or  passion,  evi- 
dence may  be  given  of  previous  solicitations  of  the  prosecutrix 
by  the  prisoner.^  Evidence  of  harsh  treatment  of  the  female 
by  the  prisoner,  in  whose  family  she  was  a  servant,  has  been 
held  to  be  inadmissible.^ 

§  971.  Conoeption  —  DeolaratioDs  in   Travail.  —  Mr.  East  ob- 

.  serves :  ^'  It  was  formerly  supposed,  that,  if  a  woman  conceived, 
'it  was  no  rape ;  because  that  showed  her  consent.  But  it  is 
now  admitted  on  all  hands  that  such  an  opinion  has  no  sort  of 
foundation  either  in  reason  or  law."  ^  If  the  woman,  however, 
did  conceive,  her  declarations  made  in  the  time  of  her  travail 
are  not  admissible  in  evidence  against  the  ravisher  on  his  trial 
for  the  rape.* 

§972.  Other  Declarations.  —  In  like  manner,  those .  declara- 
tions* which,  made  recently  after  the  fact,  are  introduced  to 
sustain  the  witness,^  cannot  perhaps  be  shown  if  the  witness  is 
not  present  in  court,  being  deceased ;  at  all  events,  the  particu- 
lars are  inadmissible.^ 

§  973.  Opinion  of  Phyaioian  as  Bzpert —  A  physician  cannot 

be  asked  his  opinion,  as  an  expert,  .whether  a  rape  could  have 

innocence  in  the  accused.     Barney  v.  kind  of  evil  intent,  which  the  law  may 

People,  22  III.  160.  render  essential  to  a  crime,  should  not 

^  The  State  v.  Knapp,  45  N.H.  148.  be  proved  by  the  same  species  of  evi- 

It  was,  however,  ruled  in  Rex  v.  Lloyd,  dence  as  malice.     And  the  writer  is 

7  Car.  &  P.  818,  on  an  indictment  for  quite  clear  that  the  better  authorities — 

an  assault  with  intent  to  commit  a  rape,  certainly  the  American  ones  —  do  allow 

not  to  be  admissible  to  show,  on  the  of  this.    And  see  Vol.  I.  §  1066,  1067 

part  of  the  prosecution,  that  the  prison-  and  note.    Witliin  this  principle,  I  will 

er  on  a  previous  occasion  had  taken  add,  on  an  indictment  for  assault  with 

liberties  with  the  prosecutrix.     This  intent  to  commit  a  rape,  evidence  of 

was  a  case  at  Nisi  Prius,  and  Patteson,  previous  assaults  on  the  woman  has 

J.  observed  :  **  All  the  cases  in  which  been  held  to  be  admissible,  as  showing 

evidence  of  this  kind  has  been  admitted  the  intent  with  which  the  assault  in 

have  been  cases  of  malice.    I  cannot  controversy  was  committed.    Williams 

find  any  case  in  which   evidence  of  r.  The  State,  8  Humph.  686. 

former  conduct  has  been  admitted  to  ^  People  v.  Tyler,  86  Cal.  622. 

show  a  lustful  intent"  p.  818.    I  do  '1  East  P.  C.  445. 

not  think  it  necessary  to  refer  to  fbrther  «  The    State    v.    Hussey,   7    Iowa, 

cases  illustrative  of  this  general  ques-  409. 

tion.    But  malice  is  only  a  particular  ^  Ante,  §  968. 

kind  of  evil  intent,  and  no  reason  can  ^  Reg.  v.  Megson,  9  Car.  &  P.  420. 
possibly  suggest  itself  why  any  other 
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been  committed  in  a  particular  way,  if  the  question  is  not  one 
which  it  requires  professional  knowledge  to  answer.^ 

§  974.  Oeneral  Observation. —Various  other  points  have  been 
decided  in  these  cases ;  but  they  pertain  so  much  to  the  gen- 
eral law  of  evidence  that  they  may  well  be  omitted  here. 

IV.  Points  of  Practice. 

§975.  Verdict — DupUdty — Sentence.  —  The  general  doc- 
trine relating  to  the  verdict  was  stated  in  the  first  volume.' 
If  an  indictment  contains  two  counts,  one  for  a  rape,  and' 
the  other  for  assault  with  intent  to  commit  a  rape,  it  is  not 
objectionable  as  charging  two  offences.^  But  for  reasons 
already  seen,^  this  sort  of  joinder  is  not  allowable  except  in  a 
part  of  our  States ;  a  rape  being  a  felony,  and  an  assault  with 
intent  to  commit  a  rape  being  a  misdemeanor  only.  A  verdict 
of  guilty  having  been  rendered  on  an  indictment  containing 
two  counts,  the  one  for  a  rape  and  the  other  for  an  assault 
with  the  intent  to  commit  a  rape,  and  the  court  having  passed 
sentence  for  "the  offence  in  the  indictment  charged*';  this 
sentence  was  held  to  be  for  the  one  offence  of  rape  only,  the 
inferior  crime  being  deemed  to  have  been  merged  by  the  finding 
in  the  superior.^ 

V.  Attempts, 

§  976.  Form  of  Indictment  —  Statates  —  Cover  their  Provisions 
—  Age  of  the  Female  —  (Actual  Violence,  in  the  Note).  —  In  a 
previous  chapter,^  a  form  of  the  indictment  was  given  for  the 
statutory  offence  of  an  assault  with  the  intent  to  commit  a  rape. 
Statutes  of  this  sort  are  numerous  and  various  in  their  terms, 
and  every  indictment  should  be  so  drawn  as  fully  to  cover  the 
provisions  of  the  particular  statute.*^    Thus,  if  the  age  of  tlie 

^  Cook  V,  The  State,  4  Zab.  848.  «  Ante,  §  81. 

s  Yol.  I.  §  1001  et  Beq.  ''  Sullivant  v.  The  State,  3  Eng.  400; 

s  People  V.  Tyler,  85  Cal.  658.  The  State  v,  Martin,  8  Dot.  829.    In 

^  Vol.  I.  §  445,  446.  Connecticut  there  is  a  statute  in  the 

^  Cook  V.  The  State,  4  Zab.  848.  following  terms :  "  Every  person  who 

And  see  fUrther,  as  to  the  verdict  in  shall,  with  actual  violence,  make  an 

cases  of  this  sort,  Commonwealth  v.  assault  upon  the  body  of  any  female, 

Fischblatt,  4  Met.  854 ;  Rex  u.  Powell,  with  intent  to  commit  a  rape,  shall  suf- 

2B.  &Ad.  75;  Barrett  v.  The  State,  fer,"&&' And  the  following  form  of  the 

1  Wis.  176.  information,  in  which,  it  ia  perceived, 
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female  is  made  material  by  the  enactment,  it  should  be  duly 
averred  in  the  indictment.^ 

§  977.  "  Feioniouflly."  —  If  a  Statute  has  made  this  offence  a 
felony,  it  is  necessary,  according  to  the  Tennessee  doctrine,  for 
the  indictment  to  allege  that  it  was  committed  ^^  feloniously," 
though  the  word  ^'  feloniously  "  is  not  in  the  statute  on  which 
the  indictment  is  drawn,^  —  a  doctrine,  however,  upon  which 
American  authority  is  not  quite  uniform.^ 

§  978.    The    Bvldenoe  —  Female    Witness  —  Confirmed.  —  In 

these  cases  of  attempt,  the  same  as  in  cases  of  actual  rape,  the 
female  witness  upon  whom  the  attempt  was  made  may  be 
confirmed  by  evidence  that  she  mentioned  the  outrage  soon 
after  it  was  committed.^  So,  also,  may  she  in  like  manner  be 
impeached  by  showing  her  general  bad  character  for  chastity.^ 
§  979.  Continued  —  Intent — The  practitioner  should  take 
care  to  see  that  the  evidence  covers  the  allegation  in  full.  It 
is  not  sufficient  that  there  was  a  technical  assault,  accompanied 
by  an  endeavor  to  procure  the  consent  of  the  woman  to  an 
unlawful  commerce.  The  evidence  must  go  further  and  show 
that  the  defendant  intended  to  carry  the  force,  if  necessary,  to 
the  extent  of  a  rape.^ 

the  words  "  actual  violence "  are  not    that  the  statutory  words  "  actual  rio- 

used,  is  held  to  be  sufficient :  —  lence  "  are  not  found  in  it,  appears  to 

^^,        .            „           -         . .   ^  be,  that  the  descriptiye  parts  contain, 

"That,  &c,  on,  &c.,  at,  &c..  with  force  •      ^^  ,       y^       ^  ^l  ^i  1^  ^            ^ 

and  arms,  in  and  upon  one  Abby  Wells,  a  *    ^"^^t  •  *-■««»«  «/&  m.  «*»  ^u  »  luciui. 

single  woman,  in  the  peace  then  and  there  by  the  omitted  words.    The  State  v. 

being,  did  make  an  assault,  and  her  the  Wells,  81  Conn.  210.    And  see  Vol.  I. 

said  Abby  Wells  did  tlien  and  there  beat,  §  ggQ  j^nj  not^  861-866. 

bruise,  wound,  and  ill  treat  so  that  her  life  ^  j^.           ^^^j^  ^  ^      ^  p  215. 

WHS  then  and  there  greatly  despaired  of,  „  ZT,,,    ^t,      «         \r^  i ,   »« 

with  intent  her  the  said  Abby  Wells,  vio-  '  NeviUs  v.  The  State,  7  Cold.  78. 

lentl^  and  against  her  will,  then  and  there  >  Vol.  L  §  686,  686,  626. 

feloniously  to  ravish  and  carnally  know;  4  Reg. v.  Walker,  2  Moody  &  R.  212  ; 

•fi^'"**    ^^  and  other  cases  cited,  ante,  §  968. 

The   ground   upon  which  the  suf-  &  Rex  v.  CUrke,  2  Stark.  241. 

fldency  of  this  form  of  the  allegation  *  Commonwealth  v.  Merrill,  14  Qnj, 

»  hekl  to  lest,  as  against  the  objection  416 ;  Bex  v.  Uoyd,  7  Car.  &  P.  818. 
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CHAPTER  XLVII. 

RECEIVING  STOLEN  GOODS.^ 

§  980.  The  Accessorial  Offence  —  Scope  of  this  Chapter.  —  The 
receiver  of  stolen  goods  is  often  prosecuted  as  an  accessory 
after  the  fact  to  the  principal  larceny.  And  in  a  previous 
chapter  we  saw  the  course  of  proceedings  against  an  accessory.' 

§  981.  The  Substantive  Offence.  —  The  substantive  offence  of 
receiving  stolen  goods  -is  entirely  statutory,  and  it  depends 
upon  numerous  and  in  some  respects  discordant  enactments. 
The  law  of  this  substantive  offence  was  pretty  fully  discussed 
in  the  two  volumes  on  the  Criminal  Law.  And,  as  to  the 
procedure,  we  shall  be- obliged  to  go  into  it  at  great  length, 
presenting  numerous  statutes  with  forms  drawn  on  them ;  or 
else  content  ourselves  with  simply  directing  attention  to  a  few 
points  and  leading  principles,  trusting  that  the  reader  will 
examine  for  himself  the  statutes  and  decisions  of  his  own  State, 
and  bring  to  this  subject  the  general  knowledge  derived  from 
these  volumes.  On  the  whole,  the  latter  course  appears  the 
more  judicious. 

§  982.  Alleging  Name  of  Thief  —  Proving  Name.  —  It  may  be 

stated  as  the  general  doctrine,  that  an  indictment  for  the  sub- 
stantive offence  of  receiving  stolen  goods  need  not  name  the 
original  thief.^  Still,  if  this  name  is  alleged,  the  allegation 
must  be  proved.* 

§  983.  AUeging  Name  of  Owner  of  Gtoods.  —  The  name,  how- 
ever,  of  the  owner  of  the  goods  must  be  stated,  if  knowu.^ 

• 

1  For  the  law  relating  to  this  offence,,  pie  v.  Caswelli  21  Wend.  86.    And  see 

see  Crim.  Law,  II.  §  1092  et  seq.     For  Rex  v.  Thomas,  2  East  P.  C.  781 ; 

forms  of  tlie  indictment,  see  S  Chit.  Rex  v.  Baxter,  2  East  P.  C.  781,  5  T. 

Crim.  Law,  988  et  seq. ;  Train  &  Heard  R.  83,  2  Leach,  4th  ed.  578. 

Preced.  448  et  seq. ;  Whart.  Preced.  2d  ^  Commonwealth  v.  King,  9  Cnsh. 

ed.  pi.  460  et  seq.  284.    Contra,  by  the  mi^ori^  of  the 

3  Ante,  §  1  et  seq.  court  in  The  State  v,  Coppenbiirg,  2 

s  Commonwealth  v.  Slate,  11  Gray,  Strob.  278.    See  Rex  v,  Meteingham,  1 

60 ;  Rex  v.  Jerris,  6  Car.  &  P.  166 ;  Moody,  257. 

The    State  v.  Murphy,  6  Ala.  845;  s  The  State  v.  McAloon,  40  Maine, 

Swaggerty  v.  The  State,  9  Yerg.  888  f  188 ;  The  State  v.  Williams,  2  Strob. 

The  State  v.  Hazard,  2  R.  I.  474 ;  Peo*  229. 
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§  984.  Original  Laroeny  —  Time  and  Place  o£  —  Moreover,  the 
indictment  need  not  allege  the  time  and  place  of  the  original 
larceny,  nor  need  these  be  proved  at  the  trial.^ 

§  985.  "Whether  must  aUege  Value.  —  As  to  the  value  of  the 
goods,  the  same  rule  applies  here  as  in  larceny.  If  the  punish- 
ment depends  on  the  value,  it  must  be  stated ;  otherwise,  it 
need  not  be.^ 

§  986.  Gkdlty  Knowledge  —  Intent  to  defraud.  —  The  gist  of 

the  oifence  consists  in  the  guilty  knowledge,  and  this  should 
be  accurately  averred,  and  proved  as  laid.^  And  where  the 
statute  makes  punishable  a  person  ^'  who  shall  buy,  conceal,  or 
receive  any  stolen  goods  and  chattels,  knowing  the  same  to  be 
stolen,  m^A  intent  to  defraud  the  owner ^^  &c. ;  the  allegation 
must  go  still  further,  and  cover  also  this  latter  intent.^ 

§  987.  How  regard  the  Transaotion — Gtoods  of  Several  Persons. 

—  If  the  goods  of  several  persons  are  received  at  the  same  time, 
constituting  one  transaction,  a  single  count  may  embrace  the 
whole ;  the  same  rule  applying  here  as  in  larceny," 

§  988.  Joint  Receivers  —  One  Count  —  Two  Separate  Offences 

—  Duplicity.  —  We  have  seen,  that,  in  general,  when  two  or 
more  persons  are  jointly  charged  with  a  crime,  if  the  evidence 
establishes  it  against  one  and  not  against  the  rest,  he  may  be 
found  guilty  and  the  rest  acquitted.^  But  this  rule,  like  all 
others  of  the  sort,  is  subject  to  the  quali&catioii,  that,  to  render 
it  available,  the  allegation  must  be  in  such  form  as  to  constitute 
a  sufficient  charge  in  law  against  the  one  defendant,  after  the 
innocence  of  the  others  is  shown.*^  Now,  it  is  laid  down  in 
general  terms,  that,  "  on  a  joint  charge,  it  is  necessary  to  prove 
a  joint  receipt ; "  and,  if  two  are  jointly  indicted,  in  a  single 
count,  for  receiving  stolen  goods,  and  they  are  proved  to  have 
received  them  separately,  at  distinct  times,  as  separate  transac- 

• 

1  Holfbrd  V.  The    State,  2  BUckf.  ^  Pelt8  v.  The  State,  8  Blackf.  28. 

108 ;  The  State  v.  Murphy,  6  Ala.  845 ;  And  see  Hurell  e;.  The  State,  6  Humph. 

Rex  V.  Stott,  2  East  P.  C.  780.  68. 

^  Sawyer  v.  People,  8  Gilman,  58;  &  The   State  v.  Nelson,  29  Maine, 

The  SUte  v,  Watson,  8  R.  I.   114;  829. 

O'ConneU  ».  Commonwealth,  7  Met.  «  Vol.  I.  §  468,  472, 1021, 1022, 1086. 

460.  '^  See,  as  explaining  the  principle  on 

*  Rex  V.   Kernon,  2  Russ.  Crimes,  which  this  doctrine  rests,  Vol.  I.  §  417 

Giea.  ed.  251 ;  Reg.  v.  Larkin,  Dean.  -419,  464,  470, 1085-1087. 
C.  C.  865,  26  Eng.  L.  &  £q.  572. 
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tions,  a  verdict  of  guilty  cannot  be  taken  against  both.^  Now, 
to  prevent  misapprehension,  it  is  important  to  eliminate  this 
doctrine  a  little  in  detail.  It  must  first  be  stated,  tliat,  ac- 
cording to  all  the  authorities,  there  can,  on  such  an  indictment, 
and  such  evidence,  be  a  verdict  taken  against  one  of  the  pris- 
oners, and  the  prosecutor  may  be  put  to  his  election  against 
which  defendant  he  will  proceed ;  ^  and,  if  he  does  not  elect, 
judgment  may  be  given  against  the  one  who  committed  the 
first  felony  in  the  order  of  time.®  The  form  of  the  allegation, 
therefore,  is  sufficient,  where  it  alleges  a  receiving  by  A  and  B, 
to  sustain  a  judgment  against  either  A  or  B  alone,  on  proof  of 
a  receipt  by  him  only.  The  explanation  is  this :  a  crime  is  a 
tort ;  and,  when  two  persons  are  charged  with  a  tort,  the  charge 
is  legally  several,  while  it  is  joint,  else  there  could  not  be  a 
verdict  against  one  and  in  favor  of  the  other  on  a  single  coant 
in  the  declaration,  as  it  is  familiar  law  there  can  be.^  But 
where  four  persons  were  sued  in  trover,  and  the  proof  was 
that  two  of  the  defendants  converted  the  goods  on  one  occasion, 
and  the  other  two  converted  them  on  a  subsequent  occasion, 
and  there  was  but  one  count  in  the  declaration,  it  was  held 
that  a  verdict  against  all,  on  this  one  count,  and  this  evidence, 
was  ill.^  Undoubtedly,  in  this  civil  case,  if  the  proofs  had 
gone  no  further  than  to  show  either  the  former  or  the  latter 
conversion,  and  the  verdict  had  been  against  the  two  and  in 
favor  of  the  other  two,  it  would  have  been  good.  So,  in  the 
leading  one  of  the  criminal  cases  under  consideration,  the 
indictment,  says  the  report,  '^  charged  that  they,  Mary  Mes- 
singham  and  John  Messingham,  fifty  pounds'  weight  of  pork, 
of  the  value  of  twenty  shillings,  of  the  goods  and  chattels  of 
John  Fisher,  then  lately  before  feloniously  stolen,  taken,  and 
carried  away  by  some  evil  disposed  person,  to  the  jurors  afore- 
said as  yet  unknown,  of  the  said  evil  disposed  person  felo- 
niously did  receive,  they  the  said  Mary  Messingham  and  John 
Messingham  well  knowing  the  goods  and  chattels  aforesaid  to 
have  been  so  as  aforesaid  feloniously  stolen,  taken,  and  carried 

1  Rez  V.  Messingham,  1  Moody,  267.       *  Beg.  v,  Dorey,  2  Den.  C.  C.  86 ; 

*  Rex  V.  Messingham,  supra ;  Bex  v.  Beg.  v,  Dring,  Dears.  &  B.  829. 
Dann,  1  Moody,  424 ;   Beg.  v.  Mat-       ^  And  see,  as  to  indictments,  YoL  L 

thews,  1  Den.  C.  C.  596,  4  Coz  C.  C.  §  471. 
214.  6  NiooU  V.  Gleonie,  1  M.  &  S.  688. 

628 


CHAP.  XLVII.]  RECEIVING  STOLEN  GOODS.  §  988 

• 

^way."  The  evidence  was,  that  one  of  the  defendants  received 
the  goods  on  one  occasion,  and  the  other  defendant  received 
them  on  a  subsequent  occasion  ;  there  is  no  mention  of  more 
than  one  count  in  the  indictment,  and  it  may  be  presumed 
there  was  only  one  ;  and,  following  the  analogy  in  the  trover 
case,  both  defendants  were  convicted.  The  judges  held  the 
conviction  to  be  wrong  as  to  the  second  receiver.^  Now,  it  is 
plain  that  the  result  thus  arrived  at  is  correct ;  while,  to  the 
writer,'  it  seems  equally  plain,  that,  if  there  had  been  two  good 
counts,  one  defendant  might  have  been  convicted  on  the  one 
and  the  other  on  the  other ;  ^  or,  there  being  only  one  count,  a 
verdict  of  guilty  against  one  and  of  not  guilty  against  the  other 
would  have  been  good,  as  indeed  the  verdict  was  sustained  as 
against  one.  But,  when  both  were  found  guilty  on  the  one 
count,  each  of  a  separate  offence,  and  the  word  separaliter 
was  not  used,^  the  count,  as  thus  illustrated  by  the  evidence 
and  the  finding,  became  double,  as  charging  two.  offences,^  as 
well  as  open  to  one  or  two  other  objections.^ 

1  Rex  V.  Messingbam,  supra.    The  >  Vol.  I.  §  473,  474. 

report  gires  us  but  a  glimpse  of  the  ^  Vol.  I.  §  482  et  seq. 

reasons  on  which  the  judges  proceeded ;  ^  To  remedy,  in  England,  a  real  or 

and  we  may  assume  that  it  is  not,  as  to  supposed  evil,  as  developed  in  this  sec- 

this  matter,  quite  accurate.    The  words  tion,  Stat.  14  &  15  Vict.  c.  100,  §  14, 

of  the    reporter   are :    "  They    were  provided :  "  If,  upon  the  trial  of  two 

unanimous  that,  on  the  joint  charge,  or  more  persons  indicted  for  jointly 

it  was  necessary  to  prove  a  joint  re-  receiving  any   property,  it    shall  be 

ceipt  [it  should  be  added,  in  order  to  proved  that  one  or  more  of  such  per- 

convid  bath  on  the  one  count];  and,  as  tUe  sons  separately  received   any  part  of 

mother  was  absent  when  the  son  re-  such  property,  it  shall  be  lawful  for  the 

oeived,  it  was  a  separate  receipt  by  juxy  to  convict  upon  such  indictment 

him."  such  of  the  said  persons  as  shall  be 

'  The  objection  to  this  would  be,  proved  to  have  received  any  part  of 
that,  on  the  transactions  appearing  in  such  property."  On  a  first  reading, 
evidence  to  be  separate  and  distinct,  this  section  seems  not  to  have  changed 
(he  one  indictment  would  then  appear  the  law ;  but  probably  the  word  "  sep- 
to  be  against  the  two  defendants  for  arately"  will  be  construed  to  supply 
separate  offences.  I  do  not  think  this  the  omission  of  the  like  word  in  the 
objection  to  be  of  weight.  In  theory  indictment,  and  make  the  indictment 
of  law,  it  is  always  so  where  there  are  several  as  well  as  joint.  Mr.  Greaves 
distinct  counts.  Vol.  I.  §  421  et  seq.  explains  the  prior  law  as  follows : 
And  in  this  case,  it  would  even  be  "  Before  tliis  statute  passed,  if  two  or 
competent  to  proceed  against  two  or  more  receivers  of  stolen  property  were 
more  defendants,  for  separate  receiv-  charged  with  a  joint  receipt,  and  it  ap- 
ings, in  a  single  count  if  the  separaliter  peared  on  the  evidence  that  each  re- 
were  employed.  Vol.  I.  §  478-476.  A  ceived  separately,  the  prosecutor  was 
firtiori,  the  second  offence  may  be  cov-  bound  to  elect  as  to  which  receiver  he 
ered  by  a  separate  count.  would  proceed,  and  the  other  was  ac- 
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§  989.  The  Evidenoe  —  Goods  Found  in  Defendant's 
sion. — *As  to  the  evidence,  and  many  other  points  of  pleading, 
the  reader  will  derive  help  from  consulting  the  title  Larceny. 
We  there  saw,  for  example,  the  eflFect  of  evidence  of  the  recent 
possession  of  stolen  property  upon  a  charge  against  the  pris- 
oner for  the  larceny  of  it.^  In  order  to  make  it  evidence,  or, 
at  least,  to  give  the  evidence  practical  weight,  the  corpus  delicti 
must  first  be  proved,  and  then  the  possession  points  to  the  pos- 
sessor as  the  guilty  person.  Not  only  is  the  evidence  of  pos- 
session relevant  in  cases  of  larceny,  but  in  other  cases  also ;  ^ 
and,  among  those  other  cases,  is  the  indictment  for  receiving 
the  stolen  goods.^  But  from  these  principles,  it  is  perceived, 
the  result  follows  that  the  mere  naked  possession  of  stolen  goods, 
not  aided  by  other  proofs,  is  no  evidence  of  the  defendant's 
having  received  them  knowing  them  to  be  stolen.^  It  has, 
however,  been  laid  down,  that,  when  goods  are  shown  to  have 
been  stolen,. recent  possession  of  them  is  evidence  against  the 

quitted.    Bex  v.  Messingbam,  1  Moody,  entitled,  "An  Act  to  supply  the  Lack 

257.     Or,  if  the  verdict  was    taken  of  Brains  and  Diligence  on  the  Part  of 

against   both,    the   Court    of   Crown  those  who  prosecute  for  Crime."     Or 

Cases  Reserved    held    that    the  first  it  might  be  entitled, "  An  Act  to  render 

receiver  was  properly  convicted  and  Lazy  Dunces  competent  to  hold  the 

the  second  not.    Reg.  v.  Dovey,  2  Den.  Office    of  District  Attorney."     This 

C.  C.  86 ;  Reg.  r.  Matthews,  1  Den.  C.  section  was   re-enacted  by   24  &    25 

C.  596.     And  not  only  was  this  the  Vict.  c.  96,  §  94  ;  and  it  has  been  held 

case,  but  the  defendant,  who  was  so  to  extend  to  the  case  where,  upon  an 

acquitted,  could  not  be  convicted  upon  indictment  for  a  joint  receipt,  the  pris- 

another  indictment  for  receiving  sepa-  oyers  are   found   to   have   separately 

rately ;  for,  as  he  might,  if  the  prosecu-  received  the  whole,  instead  of  a  party 

tor  had  elected  to  proceed  against  him,  of  the  stolen  property.    Said  Pollock^ 

have  been  convicted  on  the  first  indict-  C.   B.  :   *'  A  man  who   receives   the 

ment,  a  plea   of  autrefois  ucquU  was  whole  of  the  stolen  property  receives 

maintainable.    Rex  v.  Dann,  1  Moody,    a  part It  would  be  absurd  to 

424.     This  section   entirely  removes  convict  both  prisoners,  if  it  were  proved 

these     difficulties."      Greaves     Lord  that  each  separately  received  A  part,  and 

Camp.  Acts,  17,  18.    In  other  words,  to  acquit  one,  if  it  were  proved  that 

this  section  relieves  lazy  pleaders  fi*om  eacU  separately  received  the  whole." 

the  trouble  of  drawing  as  many  counts  Reg.  v.  Reardon,  Law  Rep.  1  C.  C.  31, 

as  there  are  defendants,  in  cases  where  82,  33. 

the  evidence  may  possibly  show  the  ^  Ante,  §  789  et  seq. 

receivings  to  be  separate,  or  of  writing  ^  Ante,  §  747. 

the  word  "  severally  "  in  the  one  count.  '  Reg.  v.  Deer,  Leigh  &  C.  240 ;  Reg. 

Such  legislation  is  common,  not  only  in  v.  Matthews,  1  Den.  C.  C.  596,  601,  4 

England,  but  especially  so  in  the  United  Cox.  C.  C.  214. 

States.    A  large  part  of  our  legislation  *  Durant  r.  People,  18  Mich.  851, 

on  the  subject  of  criminal  procedure  858. 

would  be  appropriately,  as  it  ought, 
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possessor,  tending  to  show  either  the  original  thefb  to  have 
been  committed  by  him,  or  a  guilty  receiving  by  him,  according 
to  the  other  circumstances  of  the  case.^ 

§  990.  other  ReoelvingB  —  QuUty  Knowledge.  —  So,  in  a  case 

of  this  sort,  evidence  that  the  defendant  had  in  possession  other 
stolen  goods  is  admissible,  as  tending  to  show  guilty  knowledge.^ 
§  991.  GhiUty  Knowledge,  oontdnued. — In  like  manner,  if  the 
defendant  received  the  stolen  goods  under  circumstances  which 
would  induce  a  man  of  ordinary  observation  to  believe  they 
had  been  stolen,  and  then  concealed  them,  this  is  evidence  suf- 
ficient to  show  guilty  knowledge.^ 


RELIGIOUS  WORSHIP.    See  tit.  Distubbino  lisBTiNos. 

RESCUE.    See  tit.  Prison  Brbagh,  &c. 

RESISTING  OFFICER.    See  tit.  Obstbucting  Jubticb  akd  Govbbnmbht. 


CHAPTER   XLVIII. 

RIOT.* 

§  992.  Form  of  Indictment  —  The  offence  of  rout*  is  practi- 
cally merged  in  that  of  riot,  and  it  will  not  require  a  separate 
consideration  in  the  present  Tolume.  The  following,  taken 
from  Archbold,  may  be  deemed  the  common  form  of  the  com- 
mon-law indictment  for  riot  and  assault :  — 

"  That  J.  S.,  late  of  the  parish  of  B,  in  the  countj  of  M,  laborer,  J.  W., 
late  of  the  same  place,  carpenter,  £.  W.,  late  of  the  same  place,  yeoman, 
together  with  divers  other  eyil-dlsposed  persons,  to  the  number  of  ten  and 
more,  to  the  jurors  aforesaid  unknown,  on,  &c.,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  unlawAiUy,  riotously,  and  routously 
did  assemble  and  gather  together,  to  disturb  the  peace  of  our  said  lady  the 

1  Reg.  V.  Langmead,  Leigh   &   C.  see  Grim.  Law,  II.  §  1096  et  seq.    For 

427.  forms  of  the  indictment,  see   2  Chit. 

*  DeToto  V.  Commonwealth,  8  Met.  Grim.  Law,  6S,  486  et  seq. ;  Train  & 
Ky.  417.  Heard  Preced.  466;  Whart.  Preced. 

s  Collins  v.  The  Sute,  88  Ala.  2d  ed.  pi.  849  et  seq. ;  The  Sute  v. 
484.  Russell,  46  N.  H.  88. 

*  For  the  law  relating  to  this  offence,       *  Crim.  Law,  U.  §  1128. 
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queen ;  and,  being  so  then  and  there  assembled  and  gathered  together,  in 
and  upon  one  A,  the  wife  of  J.  N.,  in  the  peace  of  God  and  of  our  ladj  the' 
queen  then  and  there  being,  unUwfnlly,  riotously,  and  routouslj  did  make 
an  assault,  and  her  the  said  A  then  and  there  unlawfully,  riotously,  and  ront- 
ously  did  beat,  wound,  and  ill-treat,  so  that  her  life  was  greatly  despured  of; 
and  other  wrongs  to  the  said  A  then  and  there  unlawfully,  riotously,  and 
routously  did ;  to  the  great  disturbance  and  terror  of  the  liege  subjects  of  our 
lady  the  queen  then  and  there  being,  in  contempt  of  our  said  lady  the  queen 
and  her  laws,  to  the  eyil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  lady  the  queen,  her  crown,  and  dig|yty."  ^ 

§  998.  Allegation  of  Assault  —  Act  done  by  the  Rioters  — 
Comparison  with  Indictment  for  AfiEray.  —  In  matter  of  law,  an 

assault  is  not  a  necessary  part  of  a  riot ;  though,  in  the  facts 
of  most  cases,  it  does  enter  into  the  offence  as  one  of  its 
ingredients.  But  if  the  allegation  of  assault  and  battery 
were  omitted  from  the  above  form,  and  nothing  were  added 
in  its  place,  the  indictment  would  doubtless  be  insufficient ; 
because,  in  setting  out  this  offence  it  appears  to  be  necessary 
to  mention,  not  merely  the  riotous  assemblage,  but  some  acts 
done  by  the  assembled  persons  calculated  to  terrify  others.* 
In  other  words,  the  rule  appears  not  to  be  the  same  in  this 
offence  as  in  affray,  where,  according  to  some  opinions,  it  is 
sufficient  to  allege  that  the  defendants  '^  did  make  an  affray."  ^ 

§  994.  Continaed.  —  Perhaps,  as  to  the  latter  point,  the 
authorities  are  not  quite  so  clear  as  we  might  desire.  Thus, 
in  one  case,  we  have  the  following  dictum  from  Lord  Holt : 
'^  An  indictment  against  J.  S.,  for  that  he  cum  multu  aliigy  at 
H,  in  such  a  county,  did  commit  a  riot,  is  good."  ^  But  as- 
suming this  matter  to  be  correctly  reported,  it  is  not  certain 
the  meaning  is,  that  what  is  thus  stated  is  sufficient ;  it  may 
be,  simply,  that  the  indictment  is  good  against  one  only,  cum 
multis  aliis. 

§  995.  Wliat  Intent  to  be  alleged — The  Assemblage.  —  Distin- 
guishing now  between  the  intent  and  the  act,  the  indictment 
need  not  charge  the  purpose  of  the  riotous  assemblage  to  be 
any  thing  more  than  that  of  disturbing  the  peace.  Said  Gil- 
christ, J. :  ^'  The  rioters  may  have  had  no  precise  or  definite 
object  to  accomplish,  beyond  disturbing  the  peace  of  the  com- 

1  Archb.  Crim.  PL  h  Et.  10th  Lond.        >  Ante,  §  17. 
ed.  590,691.  «  Anonymous,   Holt,    685,   8   Balk, 

s  Crim.  Law,  U.  §  1096.  817. 
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munity.  The  disturbance  of  the  peace  is  an  unlawful  purpose, 
which  may  be  accomplished  by  noise,  outcries,  and  general 
disorderly  conduct,  without  attacking  the  person  or  property 
of  any  one."  ^  Yet  there  must  be  such  allegations  as  shall 
make  the  purpose  of  the  assembly  appear  in  some  way  to  be 
unlawful.  Thus,  in  an  old  case,  an  indictment  stating  that 
the  defendants  unlawfully,  riotously,  and  routously  assembled 
themselves  together,  and  hindered  the  members  of  a  corpora- 
tion from  electing  a  bailiff,  was  held  to  be  insufficient ;  for,  to 
be  good,  it  must  allege  an  unlawful  purpose  and  an  unlawful 
act  committed.^  In  Bussell  on  Grimes,^  the  doctrine  is  stated 
as  follows  :  ''  An  indictment  for  a  riot  must  show  for  what  act 
the  rioters  assembled,  that  the  court  may  judge  whether  it  was 
lawful  or  not.^  And  it  must  state  that  the  defendants  unlaw- 
fully assembled ;  ^  for  a  riot  is  a  compound  offence ;  there 
mast  be,  not  only  an  unlawful  act  to  be  done,  but  an  unlawful 
assembly  of  more  than  two  persons."  ® 

§  996.  How  ftdly  set  out  the  Facts  —  (Points,  in  the  Note). 

—  Proceeding  beyond  the  intent,  the  indictment  must  set  forth 
the  facts  with  sufficient  fulness.  In  one  case,  '^  the  charge  is," 
said  the  court,  '^  that  the  defendants  made  a  great  noise  and 
disturbance  of  the  peace.  This,  the  court  considers,  is  too 
vague  and  uncertain.  In  criminal  proceedings  the  charge 
should  be  distinct  and  positive ;  and  the  way  and  manner  in 
which  the  great  noise  and  disturbance  of  the  peace  was  made, 
should  have  been  stated."  ^ 

^  The  State  v,  Henton,  16  N.  H.  169,    indictment  ifi  insafficient  which  charges 
172.  the  aaeembling  of  the  defendants  in  a 

>  Reg.  V.  Soley,  11  Mod.  100.  riotous,  &c.,  manner,  making  a  great 

*  1  Bus.  Crimes,  Grea.  ed.  287.  noise  and  disturbance  near  the  dwelling- 

*  Reg.  V.  Gulston,  2  Ld.  Raym.  1210.    house  of  B.,  and  calling  him  and  his 
'  According  to  a  Missouri  case,  this    wife  persons  of  color,  with  vulgar  and 

allegation  of  unlawAiUy  assembling  opprobrious  epithets,  to  the  great  dam- 
need  not  be  made  in  terms ;  but,  If  age  and  terror  of  B.  and  his  wife,  and 
such  fiicts  are  alleged  as  show  the  as-  the  common  nuisance,  &c.,  if  it  does 
sembly  to  be  unlawful,  and  its  acts  not  also  allege  that  B.  and  his  wife 
unlawAil,  no  more  as  to  this  point  is  were  in  the  house.  Said  Nash,  J. : 
required.  Mc Waters  v.  The  State,  10  "  The  gist  of  the  offence  consists  in 
Misso.  167.  the  defendants  using  such  force  and 

>  Beg.  V,  Soley,  2  Salk.  694.  violence  as  amounted  to  a  breach  of 
7  Whitesides   v.  People,   Breese,  4.  the  peace ;  and  the  law  requires,  that, 

See  Bankus  v.  The  State,  4  Ind.  114.  in  indictments  of  this  kind,  the  facta 
According  to  a  North  Carolina  case,  an    should  be  bo  charged  as  to  show  a 
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§  997.  "  To  the  Terror,"  Ac — It  is  always  appropriate  to  allege,  ^ 
in  the  concluding  part  of  the  indictment,  that  the  riot  was 
committed  to  the  terror  of  the  people.  Yet  there  are  cases  in 
which  the  omission  of  these  words  is  not  fatal,  or  in  which 
they  are  sufficiently  supplied  by  other  averments.  Thus  it 
was  deemed  in  Tennessee,  that  they  are  essential  only  when 
the  gist  of  the  offence  consists  in  the  terror  created  by  the 
acts  ;  and  they  may  be  omitted  where  the  acts  were  otherwise 
unlawful.^  Still  it  is  better,  in  practice,  to  preserve  these 
words  in  all  cases.^ 

§  998.  Three  or  more  Persons  assembled  —  One  or  more  De- 
fendants —  Names  of  Conourring  Persons  —  Joint  or  Separate 
Trials.— ^  Since  there  can  be  no  riot  except  where  three  or  more 
concurring  persons  actually  assemble,^  it  is  necessary  that  the 
indictment,  the  proofs,  and  the  verdict  should  be  such  as  to 
make  this  fact,  at  each  successive  stage  of  the  cause,  appear. 
Yet  a  single  person  may  be  proceeded  against  for  a  riot,  if  it 
is  in  some  proper  way  alleged  that  he  committed  the  act  in 
conjunction  with  the  requisite  number  of  others.^  But  in 
these  cases,  as  in  all  others,  the  names  of  the  concurring  per- 
sons must  be  set  out  in  the  allegation  if  they  are  known  to 
the  grand  jury ;  the  allegation  of  "  others  unknown  "  being 
admissible  only  where  the  names  are  unknown  in  fact.^    And 


breach  of  the  peace,  or  acts  directly  ana,  an  indictment  which,  in  substance, 

tending  to  it,  and  not  a  mere  civil  tres-  charged  that  the  defendants  "  riotonsly, 

pass Men  may  be  guilty  of  a  routously,    and    unlawfully    gathered 

riot   in  assembling   together,  to    the  and  assembled  together,  and  then  and 

number  of  three  or  more,  and  in  a  tu-  there  did  riotously,  &c.,  make  a  great 

multuous  and  violent  manner  breaking  noise,  tumult,  and  disturbance,  to  the 

into  a  house,  or    demolishing   it,  or  terror  of  the  citizens,  &c.,  contraiy, 

otherwise  injuring  it,  though  neither  &c."  was  held  to  be  good.    The  State 

the  owner  nor  any  of  his  family  be  v.  Voshall,  4  Ind.  689. 

present ;  for  that  is,  in  itself,  a  breach  ^  The  State  v.  Whitesides,  1  Swan, 

of  the  public  peace ;  but  the  essence  of  Tenn.  88.    And  see  Commonwealth  v. 

the  charge  here  is,  not  for  any  violence  Runnels,  10  Mass.  618 ;   Crim.  Law, 

done  to  the  dwelling-house,  but  for  II.  §  1099. 

riotously  disturbing  the  owner  in  the  3  See  Crim.  Law,  II.  §  1096. 

quiet  and  peaceable  possession  of  it,  ^  Crim  Law,  II.  §  1096, 1097. 

and  the  charge  is  not  made  with  suffi-  <  Ante,  §  994. 

cient  legal  certainty  unless  it  appear,  *  The  State  v.  Brazil,  1  Rice,  257  ; 

upon  the  face  of  the  indictment,  that  Thayer  v.  The  State,  11  Ind.  287.   But 

the  owner  or  his  family  were  present  see  ante,  §  186.    And  see  ante,  §  28 

to  be  so  disturbed."     The    State  v.  and  note. 

Hathcock,  7  Ire.  62,  68,  64.    In  Indi- 
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if  they  are  really  unknown,  the  indictment  must  say  that 
they  are,  or  it  will  be  ill.^  Whether  the  indictment  is  against 
one  or  many,  a  single  one  may  be  lawfully  tried  separate  from 
the  rest;  and,  if  the  proof  shows  that  he  committed  the 
offence  in  conjunction  with  any  two  of  the  others,  it  will  be 
sufficient.^ 

§  999.    Attention  to   "Whole    Allegation  —  For   pulling   down 
I>welling-hoa8e,  Name   of  Owner  —  Authority  of  Corporation,  fto. 

—  In  setting  out  every  part  of  the  offence,  attention  should  be 
given  to  those  general  rules  of  pleading  which  are  found  inter- 
spersed through  the  law  of  the  indictment  Thus,  if  the 
riotous  act  consists  in  pulling  down  a  dwelling-house,  the 
indictment  should,  it  has  been  held  in  North  Carolina,  mention 
the  name  of  the  owner  of  the  house.^  And,  according  to  an 
English  case,  an  indictment  for  unlawfully  and  riotously  enter- 
ing the  guildhall  of  a  borough,  and  preventing  the  burgesses 
from  electing  a  bailiff  of  the  corporation,  must  show  the 
authority  of  the  corporation  to  elect  such  a  bailiff.^ 

§  1000.  Conviotion  for  Assault  as  barring  Indiotment  for  Riot, 

&o.  —  Where  the  gravamen  of  a  riot  is  an  assault  and  battery, 
a  final  judgment  in  the  prosecution  for  the  assault  will  bar  a 
prosecution  for  the  riot.^  This  is  evidently  the  true  rule, 
though  there  are  cases  not  quite  in  harmony  with  it.^  But 
the  question  is  one  lying  within  the  range  of  the  work  on 
the  Criminal  Law.^ 

^  The  State  v,  O'Donald,  1  McCord,  to  an  information  against   the  same 

582;  The  State  v.  Calder,  2  McCord,  person  for  a  riot.    The  court  obserred  : 

462.  "  If  a  prosecution  and  conriction  before 

3  Commonwealth  v.  Berry,  6  Graj,  a  justice  for  a  simple  breach  of  the 

98.  peace  be  a  good  plea  in  abatement  or 

1  The  State  v,  Martin,  8  Murph.  538.  bar  of   an  information  for  a  riot,  it 

*  Reg.  9.  Solejr,  11  Mod.  115.  would  be  attended  with  most  pernicious 

*  Winnger  v.  The  State,  18  Ind.  consequences ;  and  the  most  atrocious 
540.  offenders  would  be  exculpated  by  pun- 

*  Freeland  v.  People,  16  Bl.  880.  It  ishments  totally  inadequate  to  their 
is  laid  down  in  a  Connecticut  case,  crimes."  Hurd  v.  Stanly,  2  Root,  186, 
that  a  judgment  of  a  justice  of  the  187. 

peace,  on  a  conviction  of  one  before  him  ^  Crim.  Law,  II.  §  1106,  and  the 
for  a  breach  of  the  peace,  is  bo  bar    places  there  cited. 
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CHAPTER    XLIX. 

ROBBERT.^ 

* 

§  1001.  General  View. — If  the  reader  will  attend  to  the 
definition  of  robbery,  as  given  in  the  work  on  the  Criminal 
Law,  he  will  see,  at  a  glance,  what  in  reason  must  be  the  law 
respecting  the  indictment  and  the  evidence.  That  definition  is : 
"  Robbery  is  larceny  committed  by  violence  from  the  person 
of  one  put  in  fear."  *  It  is,  in  other  words,  a  sort  of  compound 
larceny.  Now,  turning  back  to  the  two  chapters  in  this  volume, 
entitled  respectively  "  Larceny,"  and  "  Larceny,  Compound," 
we  find  laid  before  us  almost  the  entire  law  belonging  to  the 
present  title. 

§  1002.  Form  of  the  Indiotment  —  The  form  of  the  indictment 
for  common-law  robbery,  as  given  in  the  English  books,  is  the 
following :  — 

"  That  A,  late  of,  &c.,  on,  &c.,  with  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  in  and  upon  one  B,  in  the  peace  of  God  and  of  oar  hidj 
the  queen  then  and  there  being,  feloniously  did  make  an  assault,  and  him  the 
said  B  in  bodily  fear  and  danger  of  his  life  tlien  and  there  feloniously  did  pat, 
and  one  silver  watch  of  the  value  of  two  pounds,  two  pieces  of  the  current  gold 
coin  of  the  realm  called  sovereigns,  of  the  moneys,  goods,  and  chattels  of  the  said 
B,  from  the  person  and  against  the  will  of  the  said  B,  then  and  there  feloniously 
and  violently  did  steal,  take,  and  carry  away ;  against  the  peace  of  our  lady  the 
queen,  her  crown,  and  dignity."  ' 

§1003.    "Peloniouflly"  —  T^here   thla  'Word   to   stand.  —  The 

offence  of  robbery  being  felony,  it  is  necessary  for  the  indict- 
ment to  charge 'the  act  to  have  been  committed  "  feloniously."* 
There  is  some  reason  to  suppose,  that,  if  this  word  ^'  feloni- 
ously" is  prefixed  to  the  first  material  allegation,  its  force  will 
extend  through  and  qualify  the  rest.^  But  however  this  may 
be,  if  the  violence  which  enters  into  the  offence,  as  one  of  its 

^  For  the  law  relating  to  this  ofience,  2d  ed.  pi.  410  et  seq. ;  McKntee  v.  The 

see  Crim.  Law,  II.  §  1108  et  seq.    For  State,  24  Wis.  48. 
forms  of  the  indictment,  see   3  Chit.        ^  Crim  Law,  II.  §  1108. 
Crim.  Law,  806  et  seq. ;  Train  &  Heard       '  Matthews  Crim.  Law,  471. 
Preced.  461  et  seq. ;  Whart  Freced.        ♦  Vol.  I.  §  588-687. 
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ingredients,  is  the  first  thing  stated  in  the  indictment,  and 
the  word  "  feloniously "  is  not  employed  to  qualify  it,  but  is 
inserted  in  a  subsequent  part  of  the  indictment,  the  whole  will 
be  insufficient.  Thus,  if  the  allegation  is,  that  the  defendant, 
^^  in  the  king's  highway,  therein  and  upon  one  John  Mill,  in 
the  peace  of  God  and  X)ur  said  lord  the  king  then  and  there 
being,  did  make  an  assault,  and  him  the  said  John  in  corporeal 
fear  and  danger  of  his  life,  in  the  king's  highway  aforesaid, 
then  and  there  feloniously  did  put,"  <&c.,  it  will  be  inadequate ; 
because  it  does  not  charge  the  assault  to  have  been  feloniously 
made.^ 

§  1004.  AUegatlon  of  Violence.  —  It  is  a  part  of  the  definition 
of  this  offence  that  the  act  of  the  defendants  be  attended  with 
"  violence."  ^  But  the  word  violence  is  not  a  technical  one ; 
and,  though  the  idea  it  conveys  must  be  conveyed  in  the  indict- 
ment, this  particular  word  need  not  necessarily  be  used.^ 

§  1005.  Putting  in  Fear.  —  As  to  the  putting  in  fear  Mr.  East 
observes :  "  The  taking  must  be  charged  to  be  with  violence 
from  the  person  and  against  the  will  of  the  party ;  but  it  does 
not  appear  certain  that  the  indictment  should  also  charge  that 
he  was  put  in  fear ;  though  this  is  usual,  and,  therefore,  safest 
to  be  done.  But  in  the  conference  on  Donolly's  case,*  where 
this  subject  was  much  considered,  it  was  observed  by  Eyre,  B. 
that  the  more  ancient  precedents  did  not  state  the  putting  in 
fear,  and  that  though  others  stated  the  putting  in  corporal  fear, 
yet  the  putting  in  fear  of  life  was  of  modern  introduction. 
Other  judges  considered  that  the  gist  of  the  offence  was  the 
taking,  Ac,  by  violence,  and  that  the  putting  in  fear  was  only 
a  constructive  violence,  supplying  the  place  of  actual  force."  * 

§  1006.  The  Taking  from  the  Person  —  ''Agadnat  his  Vrmr  — 

The  indictment  must,  to  be  good,  contain  the  averment  that 
the  money  or  other  property  was  taken  from  the  person  of  the 
individual  robbed ;  and,  it  has  been  even  added,  against  his 
will.^    As  to  the  last  point,  the  allegation  thus  mentioned  is 

1  Rex  ».  Pelfryman,  2  Leach,  4th  ed.  »  2  Eaat  P.  C.  788.    See  Crim.  Law, 

668,  2Eaflt  P.  C.  788.  n.  §  1118. 

a  Crim.  Law,  II.  §  1108.  •  Kit  v.  The  State,  11  Humph.  167 ; 

»  Rex  V.  Smith,  2  East  P.  C.  788.  People  v.  Beck,  21  Cal.  385. 

*  Rex  r.  DonoUy,  2  East  P.  C.  716, 
719. 
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usually  found  in  the  indictments ;  and  Archbold,  treating  of 
what  he  terms  the  evidence,  says :  "  It  must  appear  in  evidence 
that  the  goods  were  taken  against  the  will  of  the  party  robbed ; 
that  is,  that  they  were  either  taken  from  him  by  force  and 
violence,  or  delivered  up  by  him  to  the  defendant  under  the 
impression  of  that  degree  of  fear  and  apprehension  which  is 
necessary  to  constitute  robbery.  Therefore,  where  the  party 
robbed  concerted  and  connived  at  the  robbery,  and  got  one  of 
his  confederates  to  procure  two  strangers  to  commit  it,  for  the 
purpose  of  getting  a  reward  upon  the  apprehension  and  convic- 
tion of  the  strangers,  the  judges  held  that  it  was  not  a  robbery, 
because  the  property  was  not  taken  against  the  party's  will."  ^ 
It  is  to  be  observed,  that,  in  point  of  law,  this  was  no  more 
larceny  than  it  was  robbery;  yet  the  indictment  for  larceny 
does  not  negative  the  consent  of  the  owner  to  the  taking  of  the 
goods,  this  being  matter  belonging  more  properly  to  the  defence. 
And  so,  in  principle,  is  it  in  robbery.  Accordingly,  in  Indiana, 
it  has  been  held  not  to  be  necessary  to  allege  that  the  taking 
was  against  the  will  of  the  individual  robbed.^ 

§  1007.  Ownership.  —  The  ownership  of  the  property  must 
be  alleged,  the  same  as  in  an  indictment  for  larceny ;  or,  at 
least,  it  must  in  some  way  appear  not  to  have  been  the  property 
of  the  defendant.^ 

§  1008.  Concluding  Observation. — In  practice,  the  proceed- 
ings in  casea  of  robbery  will  be  founded  most  frequently  upon 
statutes.  But  the  foregoing  views,  in  conjunction  with  the 
views  stated  under  the  title  "  Larceny,  Compound,"  will  be  a 
a  sufficient  guide  to  the  practitioner  in  these  cases,  the  same  as 
when  the  prosecution  is  literally  at  the  common  law. 


ROUT.    See  tit.  Riot,  particularly  §  992L 

SABBATH-BREAKING.    See  tit.  Lord's  Dat. 

SCOLD.    See  tit.  Common  Scold. 

SCRIPTURES,  REVILING.    See  tit.  Blabphbmt  and  Pbofanenesb. 

1  Archb:  Crim.  PL  &  Ev.  10th  Lond.  «  Terry  o.  The  State,  18  Ind.  70. 

ed.  267,  referring  to  Rex  v.  McDaniel,  '  People  v.  Vice,  21  Cal.  844. 

Foster,  121, 128. 
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CHAPTER  L. 


SEPULTURE.^ 


§  1009.  General  View. — There  is  a  considerable  variety  of 
offences  at  the  common  law  and  under  statutes,  coming  within 
the  general  title  of  this  chapter.  And  the  indictment  must 
correspond  to  the  particular  character  of  the  criminal  act. 

§  1010.  Form  of  Indictment  for  stealing  Dead   Body.  —  The 

following  is  Archbold's  form  where  the  offence,  at  common 
law,  consists  in  digging  up  and  carrying  away  a  dead  body:  — 

"  That  J.  S.,  late  of,  &c.,  on,  &c.,  with  force  and  arms,  at  the  parish  aforesaid, 
in  the  count j  aforesaid,  the  churchyard  of  and  belonging  to  the  parish  church  of 
the  said  parish,  there  situate,  unlawfully  and  wilfully  did  break  and  enter,  and 
the  grave  there  in  which  one  J.  N.,  deceased,  had  lately  before  then  been  interred 
and  then  was,  with  force  and  arms,  unlawfully,  wilfully,  and  indecently  did  dig 
open,  and  then  and  there  the  body  of  him  the  said  J.  N.  out  of  the  grave  afore- 
said, unlawfully,  wilfully,  and  indecently  did  take  and  carry  away ;  in  contempt 
of  our  lady  the  queen  and  her  laws,  to  the  evil  example  of  all  others  in  the  like 
case  offending,  and  against  the  peace  of  our  lady  the  queen,  her  crown,  and 

dignity."* 

• 

§  1011.  Further  of  the  Fonn.  —  In  Indiana,  where  the  allega- 
tion was  that  the  defendant  removed  from  its  grave  a  certain 
deceased  child  of  N.  H.  Burke,  ^^  that  had  yet  nq  name  given 
to  it,"  without  the  consent,  &c.,  this  was  held  to  be  sufficient.^ 

§  1012.  Continaed.  —  A  few  cases  have  arisen  upon  statutes, 
but  they  do  not  furnish  matter  requiring  special  observation.^ 


SLANDER.    See  tit.  Libbl  and  Slander. 

1  For  the  law  relating  to  this  title,        ^  Archb.  Crim.  PI.  &  Ev.  10th  Lond. ' 

tee  Crim.  Law,  II.  §  1167  et  seq.    For  ed.  666. 

forms  of  the  indictment,  see  2  Chit.        >  Tate  v.  The  State,  6  Blackf.  110. 
Crim.  Law,  95  et  seq. ;  Whart.  Preced.        *  See  Commonwealth  ».  Loring,  8 

2d  ed.  pi.  821  et  seq. ;  Train  &  Heard  Pick.  870 ;  Commonwealth  v.  Cooley, 

Preced.  464  et  seq. ;  Bex  r.  Cundick,  10  Pick.  87 ;  Commonwealth  v.  Slack, 

D.  &  R.,  N.  P.  18.  19  Pick.  804. 

539 


§  1015  SPECIFIC  ISSUES  AND   OFFENCES.  [BOOK  XI. 


CHAPTER    LI. 

SODOMY.^ 

§  1013.  Form  of  Indiotment  —  The  indictment  for  this  of- 
fence at  the  common  law,  where  the  crime  is  committed  bj 
man  with  man,  is,  according  to  the  form  given  by  Archbold,  as 
follows :  — 

''  That  J.  S.y  late  of,  &c.,  on,  &c.,  with  force  and  arms,  at  the  parish  afore- 
said, in  the  county  aforesaid,  in  and  upon  one  J.  N.,  then  and  there  being, 
feloniously  did  make  an  assault,  and  then  and  there  feloniously,  wickedly,  and 
against  the  order  of  nature,  had  a  renereal  affair  with  the  said  J.  N.,  and  then 
and  there  feloniously,  carnally  knew  him  the  said  J.  N.,  and  then  and  there 
feloniously,  wickedly,  and  against  the  order  of  nature  with  the  sud  J.  N.  did 
commit  and  perpetrate  that  detestable  and  abominable  crime  of  buggery  (not  to 
be  named  among  Christians) ;  against  the  form  of  the  statute  in  such  case  made 
and  proYided,  and  against  the  peace  of  our  lady  the  queen,  her  crown,  and 
dignity."  2 

§  1014.  Further  of  the  Form  —  "Whether  to  oonolude  "  against 
Form  of  Statute."  —  It  is  perceived  tliat  this  form  concludes  as 
drawn  upon  a  statute.  The  statute  given  by  Archbold  is  9 
Geo.  4,  c.  31,  §  15,  which  is  simply,  "  that  every  person  con- 
victed of  the  abominable  crime  of  buggery,  committed  either 
with  mankind  or  with  any  animal,  shall  suffer  death  as  a 
felon."  This  statute  is  merely  a  re-enactment  of  Stat.  25  Hen. 
8,  c.  6,  which  may  be  deemed  common  law  in  this  country ; 
and  the  effect  of  these  statutes  was  merely  to  settle  the  ques- 
tion, that  this  offence  is  a  felony  punishable  in  the  same  way 
as  other  felonies.^  Whether  the  conclusion  as  against  the 
form  of  the  statute  is  necessary  or  not  in  England,  we  need 
not  here  inquire.  If  we  assume  it  to  be  necessary  tiiere,  still, 
in  matter  of  legal  principle,  it  is  plainly  not  so  here,  under  our 
common  law  of  crimes.  » 

§  1015.  Allegation   of    Carnal    Knowledge.  —  Hawkins    says, 

1  For  the  law  relating  to  this  offence,  468,  469 ;  Lambertson  v.  People,  6  Far- 
see  Crim.  Law,  11.  §  1172  et  seq.    For  ker  C.  C.  200. 

forms  of  the  indictment,  see  2  Chit.        '^  Archb.  Crim.  PI.  &  Ev.  10th  Lond 

Crim.  Law,  48  et  seq. ;  Whart.  Freced.  ed.  485,  486. 
2d  ed.  pi.  191 ;  Train  &  Heard  Freced.       '  Crim,  Law,  I.  §  948. 
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that,  "  in  every  indictment  for  this  oflFence,  there  must  be  the 
words  rem  habuit  veneream  et  carnaliter  cognovit,''^  ^ 

§1016.  "Buggery."  —  Moreover,  Poster  observes,  that,  "be- 
cause the  statute  describes  the  offence  by  the  term  buggery," 
the  indictment  must  go  on  and  charge  the  commission  of  the 
crime  of  "buggery,"  using  the  statutory  word.^  And,  since 
the  statute  became  a  part  of  our  common  law,  plainly  the  in- 
dictment in  this  country  should  be  drawn  in  the  same  manner. 

§  1017.  An  InsufBoient  Form.  —  In  England,  an  indictment 
agafnst  two  defendants  charged  that  they,  in  a  certain  open  and 
public  place  called,  &c.,  frequented  by  divers  of  the  liege  sub- 
jects, (fee,  unlawfully  met  together  for  the  purpose  and  with  the 
intent  of  committing  with  each  other,  openly,  lewdly,  and  inde- 
cently, in  the  said  public  place,  divers  nasty,  wicked,  filthy, 
lewd,  beastly,  unnatural,  and  sodomitical  practices,  and  then 
and  there  unlawfully,  wickedly,  openly,  lewdly,  and  indecently 
did  commit  with  each  other,  in  the  sight  of  divers  of  the  liege 
subjects,  &c.,  in  the  said  public  place  there  passing,  &c.,  divers 
such  practices  as  aforesaid.  And  this  was  held  not  to  contain 
any  such  specific  setting  out  of  an  offence  as  was  necessary  to 
render  it  good.  Therefore  the  judgment,  after  conviction,  was 
arrested. 3 

§  1018.  other  Forms  of  Sodomy  - —  Couoluding  ObservatlonB. — 

The  reader  is  aware  that  there  are  other  forms  of  sodomy ; 
but,  as  to  them,  no  particular  explanation  of  thp  procedure 
appears  to  be  necessary.  The  same  may  be  said  of  the  attempt 
to  commit  this  offence.  The  books  of  precedents  give  the 
requisite  instruction,  if  any  is  needed,  as  to  the  indictment. 


STOLEN  GOODS.    See  tit.  Rkcbiyino  Stolen  Goods. 


1  1  Hawk.  P.  C.  Curw.  ed.  p.  867,       >  Reg.  v.  Bowed,  8  Q.  B.  180, 2  Gale 
§  2.  &  D.  618. 

>  Foster,  424 ;  2  Stark.  Grim.  Fl.  2d 
ed.  486. 


541 


§  1020  SPECIFIC  ISSUES  AND  OFFENCES.  [BOOK  XI. 


CHAPTER  LII. 

SUBORNATION   OF   PERJURY.^ 

§  1019.  Nature  of  the  Offence.  —  This  is  hardly  a  separate 
crime.  The  uature  of  the  offence  has. been  previously  stated 
in  these  pages.  Even  where  it  is  made  punishable  by  a  sep- 
arate statute,  the  separate  offence  is  still  looked  upon  as  acces- 
sorial.^ 

§  1020.  Form  of  the  Indictment  —  The  following  is  Arch- 
bold's  form  of  the  indictment  for  subornation  of  perjury :  — 

"  That  heretofore,  to  wit,  in  Trinity  term,  in  the  eighth  year  of  the  reign 
of  our  sovereign  lady  Victoria,  a  certain  issue  was  joined  in  the  court  of 
our  lady  the  queen,  before  the  queen  herself  (the  said  court  then  and  still  being 
holden  at  Westminster,  in  the  county  of  Middlesex),  between  one  J.  L.  and  one 
J.  W.,  in  a  certain  plea  of  trespass  and  assault,  in  which  the  said  J.  L.  was 
plaintiff,  and  tlie  said  J.  W.  defendant.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  afterwards,  and  before  the  trial  of  the 
said  issue  as  hereinafter  mentioned,  and  whilst  the  same  was  depending,  to  wit, 
on  the  third  day  of  July,  in  the  ninth  year  of  the  reign  aforesaid,  J.  S.,  late 
of  the  parish  of  B,  in  the  county  of  M,  tailor,  not  having  the  fear  of  God  before 
his  eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  Devil,  and 
wickedly  contriving  and  intending  ta  pervert  the  due  course  of  law  and  justice, 
and  wickedly  and  maliciously  contriving  and  intending  uigustty  to  aggrieve  the 
said  J.  L.,  the  plaintiff  in  the  said  issue,  and  to  deprive  him  of  the  benefit  of  his 
suit  then  in  question,  and  to  subject  him  to  the  payment  of  sundry  heavy  costs, 
charges,  and  expenses,  then  and  there,  to  wit,  on  the  day  and  year  aforesiud,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully,  corruptly,  wickedly,  and 
maliciously  did  solicit,  suborn,  instigate,  and  endeavor  to  persuade  one  J.  N.  to 
be  and  appear  as  a  witness  at  t)ie  trial  of  the  said  issue,  for  and  on  behalf  of 
the  said  J.  W.,  the  defendant  in  the  said  issue,  and  upon  the  said  trial  falsely 
to  swear  and  give  in  evidence,  to  and  before  the  jurors  which  should  be  sworn 
to  try  the  issue  aforesaid,  certain  matters  material  and  relevant  to  the  said  issue, 
and  to  the  matters  therein  and  tliereby  put  in  issue,  in  substance  and  to  the 
effect  following,  that  is  to  say,  that  [the  said  J.  W.  (meaning  the  defendant  in 
the  issue  aforesaid)  did,  on  a  certain  day  then  past,  to  wit,  on  the  tenth  day  of 
April,  in  the  year  aforesaid,  beat,  wound,  and  bruise  the  said  J.  L.  (meaning 
the  plaintiff  in  the  issue  aforesaid),  and  did  knock  him,  the  said  J.  L.,  down 
and  with  a  large  stick  did  then  and  there  beat,  wound,  and  bruise,  and  greatly  dis- 
figure the  said  J.  L.,  whilst  he  was  so  down] .  And  the  jurors  first  aforesaid,  upon 
their  oath  aforesaid,  do  fUrtber  present,  that  afterwards,  to  wit,  at  the  sittings  at 

^  For  matter  relating  to  this  title,        ^  Commonwealth  v.  Smith,  11  Allen, 
see  Crim.  Law,  I.  §  744,  745,  919 ;  II.    248,  256,  257. 
§  1016. 
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Nisi  Prius,  liolden  after  Trinity  term  aforesaid,  at  Westminster,  in  the  countj 
aforesaid,  before  the  Right  Honorable  Thomas  Lord  Denman,  her  majesty's  chief 
justice  assigned  to  hold  pleas  in  the  court  of  our  said  lady  the  queen,  before  the 
queen  herself,  to  wit,  on  the  day  and  year  first  aforesaid,  at  Westminster  aforesaid, 
in  the  county  aforesaid,  the  issue  aforesaid  came  on  to  be  tried,  and  was  then  and 
there  tried  by  a  jury  of  the  country  in  that  behalf  duly  sworn  and  taken  between 
the  parties  aforesaid ;  upon  which  said  trial  the  Baid  J.  N.,  in  consequence,  and 
by  the  means,  encouragement,  and  effect  of  the  said  wicked  and  corrupt  subor- 
nation and  procurement  of  the  said  J.  S.,  did  then  and  there  appear  as  a  witness 
for  and  on  behalf  the  said  J.  W.,  the  defendant  in  the  plea  above  mentioned,  and 
was  then  and  there  duly  sworn,  and  took  his  corporal  oath  upon  the  Holy  Gos- 
pel of  God,  before  the  said  Thomas  Lord  Denman,  Hcr«Majesty's  chief  justice  as 
aforesaid,  that  the  evidence  which  he  the  said  J.  N.  should  give  to  the  court  there, 
and  to  the  jury  so  sworn  as  aforesaid,  touching  the  matter  then  in  question  be- 
tween the  said  parties,  should  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth  (he  the  said  Thomas  Lord  Denman,  chief  justice  as  aforesaid,  then  and 
there  having  suflScient  and  competent  autliority  to  administer  the  said  oath  to 
the  said  J.  N.,  in  that  behalf;  ;  and  that  at  and  upon  the  trial  of  the  said  issue 
so  joined  between  the  said  parties  as  aforesaid,  it  then  and  there  became  and  was 
a  material  question,  whether  the  said  J.  W!  assaulted  and  beat  the  said  J.  L. ; 
and  the  said  J.  N.  being  so  sworn  as  aforesaid,  then  and  there,  at  the  trial  of  the 
said  issue,  upon  his  oath  aforesaid,  falsely,  corruptly,  and  wilfully,  before  the  said 
jurors  so  sworn  and  taken  between  the  said  parties  as  aforesaid,  and  before  the 
said  Thomas  Lord  Denman,  chief  justice  as  aforesaid,  did  depose  and  swear 
(amongst  other  things)  in  substance  and  to  the  effect  following,  that  is  to  say  ; 
that  [here  set  out  J.  N.*s  evidence^  in  substance  the  same  as  is  above  stated,  where  the 
subornation  is  charged] :  whereas,  In  truth  and  in  fact,  the  said  J.  W.  did  not,  &c. 
[so  proceeding  to  assign  the  perjury ^  as  in  the  precedent ,  ante,  §  905]  ;  and  whereas, 
in  truth  and  in  fact,  the  said  J.  S.,  at  the  time  he  so  solicited,  suborned,  ihstigated, 
and  endeavored  to  persuade  the  said  J.  N.,  falsely  and  corruptly  to  swear  as  afore- 
said, well  knew  that  [Sfc,  pursuing  the  words  in  the  assignment  of  perjury].  And  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  J.  S.,  on  the 
said  third  day  of  July,  in  the  fourth  year  of  the  reign  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  did  unlawfully,  corruptly,  wickedly,  and  ma- 
liciously suborn  and  procure  the  said  J.  N.  to  commit  wilful  and  corrupt  peijury 
in  and  by  his  oath  aforesaid,  before  the  said  jurors  so  sworn  and  taken  between 
the  said  parties  as  aforesaid,  and  before  the  said  Thomas  Lord  Denman,  chief  jus- 
tice as  aforesaid  (the  said  Thomas  Lord  Denman  then  and  there  having  sufficient 
and  competent  power  and  authority  to  administer  the  said  oath  to  the  said  J. 
N. ) ;  to  the  great  displeasure  of  Almighty  God,  the  evil  and  pernicious  example 
of  all  others  in  the  like  case  offending,  and  against  the  peace  of  our  lady  the 
queen,  her  crown,  and  dignity."  * 

§  1021.  Gheneral  View  of  the  Procedure.  —  The   reader  must 
bear  iii  mind,  that,  to  make  the  offence  of  subornation  complete, 

the  person  instigated  must  actually  perpetrate  the  crime.     It  is 

• 

^  Archb.  Crim.  PL  &  Ev.  10th  Lond.  ing  the  cause  of  her  pregnancy  upon  a 

ed.  576-577.    An  indictment  for  sub-  man,  is  ill  if  it  does  not  allege  that  the 

orning  a  woman  to  commit  perjury  in  complaint  was  in  writing.    The  State 

making  a  bastardy  complaint,  charg-  v.  Simons,  80  Vt.  620. 
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not  easy  to  see,  therefore,  why  it  should  not  be  prosecuted 
according  to  the  ordinary  rules  and  principles  applicable  where 
a  person  instigates  another  to  any  other  crime  which  the  latter 
commits.^ 

§  1022.  Continued  —  Points.  —  What  Archbold'  says  on  this 
subject  is  simply  the  following :  "  Prove  the  perjury  committed ; 
for,  unless  this  be  proved,  the  defendant  cannot  be  found  guilty 
of  the  subornation.*  And  the  mere  production  of  the  record  of 
J.  N.'s  conviction  for  the  perjury  (if  he  were  convicted)  would 
not,  it  seems,  be  sufficient  evidence  of  the  perjury  having  been 
committed.^  And  prove  the  previous  subornation,  as  laid  in 
the  indictment;  namely,  that  the  defendant  solicited  or  pro- 
cured J.  N.  to  prove  so  and  so  upon  the  trial  of  the  issue, 
knowing  the  same  to  be  false,  or  that  J.  N.  by  giving  such 
evidence  would  be  committing  perjury." 

§  1023.  Continued  —  Statutes.  —  We  have  already  seen  ^  what 
are  the  English  statutes  relating  to  the  form  of  the  indictment 
for  the  offence  of  subornation  of  perjury.  In  like  manner  there 
are  various  American  statutes  on  the  subject ;  the  reader  should 
carefully  examine  those  of  his  own  State. 


SUNDAY.    See  tit.  Lobd's  Day. 

SWEABING.    See  tit.  Blasphbmt  and  pBorAKEivEss. 


CHAPTER  LIII. 

THREATENING  LETTERS.^ 

§  1024.  Introductory  View.  —  The  offence  of  sending  threat- 
ening letters  is  nearly,  but  not  quite,  practically  unknown  in 
the  United  States.     In  some  of  its  forms,  it  may  exist  at  the 

1  Grim.  Law,  11.  §  1016 ;  ante,  §  986.  ^  For  the  law  relating  to  this  tiUe, 

s  Archb.  Grim.  Fl.  &  Ev.  18th  Lond.  see  Grim.  Law,  11.^  1176  et  seq.    For 

ed.  687.  fonns  of  the  indictment,  see  8  Ghit. 

s  1  Hawk.  P.  G.  c.  69,  §  10.  Grim.  Law,  844  et  seq. ;  Train  &  Heard 

«  Rex  V.  Reilly,  2  Leach,  4th  ed.  609.  Preced.  470  et  seq. 
ft  Ante,  §  901,  902,  and  note. 
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common  law ;  ^  biit  practically  the  indictment  is  usually,  if  not 
always,  on  a  statute.  Some  illustrations  of  the  procedure  may 
in  some  circumstances  be  helpful  to  the  American  practitioner. 

§  1025.  statute,  and  Form  of  Indictment  thereon.  —  Archbold 

furnishes  forms  of  the  indictment  on  Stat.  7  &  8  Geo.  4,  c.  29, 
§  8.  The  statute  is,  in  part,  as  follows :  ^^  If  any  person  shall 
knowingly  send  or  deliver  any  letter  or  writing  demanding  of 
any  person,  with  menaces,  and  without  any  reasonable  or  prob- 
able cause,  any  chattel,  money,  or  valuable  security ;  or,  if  any 
person  shall,  &g.  ;  every  such  offender  shall,"  &c.  And  the 
following  is  the  form  for  sending  a  letter  demanding  money:  — 

"  That  J.  S.,  late  of,  &c.,  on,  &c.,  at  the  parish  aforesaid,  in  the  county  afore- 
said, knowingly  and  feloniously  did  send  ['  send  or  deliver  *]  to  one  J.  N.  a  certain 
letter  ['  any  letter  or  writing '],  directed  to  the  said  J.  N.,  by  the  name  and  descrip- 
tion of  Mr.  J.  N.  demanding  money  ['  money ^  chattd,  or  valuable  security ']  from  the 
said  J.  N.,  with  menaces,  and  without  any  reasonable  or  probable  cause ;  and 
which  said  letter  is  as  follows,  that  is  to  say  [here  set  out  the  letter  verbatim] ; 
against  the  form  of  the  statute  in  such  case  made  and  proyided,  and  against  the 
peace  of  our  said  lady  the  queen,  her  crown,  and  dignity."  ^ 

§  1026.  Whether  Tenor  or  Substance  of  Letter. —  The  reader 

perceives,  that  the  letter  is  to  be  set  out,  not  merely  according 
to  its  effect  or  substance,  but  according  to  its  tenor,  and  so 
proved ;  ^  as  explained  in  the  first  volume.^  Such  is  plainly 
the  doctrine  in  matter  of  legal  principle,  and  probably  also  on 
authority,  though  the  case  cited  to  the  point  is  not  quite  so 
distinct  as  we  might  desire. 

§  1027.  FoUow  Terms  of  Statute.  —  The  indictment  must 
clearly  and  directly  allege  the  several  facts  which  together 
constitute  the  statutory  offence,^  following  the  terms  of  the 
statute.^ 

§  1028.  AUegaUon  and  Proof  of  Intent  —  The  intent  charged 
in  the  indictment  must  be  the  true  intent,  as  it  will  appear  in 
the  proofs.  Thus,  if  the  allegation  is  that  the  letter  was  sent 
with  the  intent  to  extort  money,  and  it  appears  in  evidence 
that  the  intent  was  to  procure  the  delivering  up  of  a  bill  of 
exchange,  the  proceeding  will  fail.^ 

1  Crim.  Law,  H.  §  117ft,  *  Vol.  I.  f  569-662. 

s  Archb.  Crim.  Fl.  &  Et.  10th  Lond.  *  Rex  v.  Dunkley,  1  Moody,  90. 

ed.  606.  •  Rex  v.  Abgood,  2  Car.  &  F.  486. 

'  Rex  V.  Lloyd,  2  East  P.  C.  1122,  ?  Rex  v.  Major,  2  Bast  P.  C.  1124. 
1124. 
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§  1029.  Othar  Threatening  Letters  in  ZSvidence.  —  "  It  appears 
from  Robinson's  case,"  says  Mr.  East,  ^'  that  prior  and  subse- 
quent letters  from  the  prisoner  to  the  party  threatened  may 
be  given  in  evidence  as  explanatory  of  the  meaning  and  latent 
of  the  particular  letter  on  which  the  indictment  is  framed." ' 


CHAPTER   LIV. 

TREASON.* 

1080.  Introduction. 
1081-1086.  The  Indictment 
1087-1089.  The  Evidence. 
1040, 1041.  Pointe  of  PracUce. 

§  1030.  Scope  of  the  Chapter — How  divided.  —  For  the  rea- 
sons which  were  stated  in  the  work  on  the  Criminal  Law,  under 
the  title  Treason,  it  will  not  be  well  here  to  descend  minutely 
into  dicta  of  the  judges  and  of  previous  text-writers,  in  the 
present  connection.  But  a  few  elucidations  and  some  leading 
views  will  bo  given  in  the  following  order :  I.  The  Indictment; 
IL  The  Evidence ;  III.  Points  of  Practice. 

I.    The  Indictment. 
§  1031.    Form  of  Indictment  for  lev3ring  War. —  Archbold's 

form  of  the  indictment  for  the  high  treason  of  levying  war 
against  the  queen  is  as  follows :  — 

"  That  J.  S.,  late  of,  &c.,  being  a  subject  of  oar  said  lady  the  queen,  not 
regarding  the  duty  of  his  allegiance,  nor  having  the  fear  of  God  in  his  heart,  but 
being  mored  and  seduced  by  the  instigation  of  the  Devil  as  a  false  traitor  against 
our  said  lady  the  queen,  and  wholly  withdrawing  the  allegiance,  fidelity,  and 
obedience  which  every  true  and  faithful  subject  of  our  said  lady  the  queen  should 
and  of  right  ought  ^  bear  towards  our  said  lady  the  queen,  on,  &c.,  with  force 
and  arms,  at,  &c.,  together  with  divers  other  false  traitors  to  the  jurors  aforesaid 
unknown,  armed  and  arrayed  in  a  warlike  manner,  that  is  to  say,  with  g^uns, 
muskets,  blunderbusses,  pistols,  swords,  bayonets,  pikes,  and  other  weapons, 

1  Rex   V.   Robinson,  2  East  P.  C.  forms  of  the   indictment,  see  2  Chit 

1110, 1124.  Crim.  Law,  67  et  seq. ;  Whart.  Preced. 

>  For  the  law  relating  to  this  offence,  2d  ed.  pi.  1117  et  seq. 
see  Crim.  Law,  IL  §  1177  et  seq.    For 
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being  then  and  there  unlawfully,  maliciously,  and  traitorously  assembled  and 
gathered  together  against  our  said  lady  the  queen,  most  wickedly,  maliciously, 
and  traitorously  did  levy  and  make  war  against  our  said  lady  the  qfieen  within 
this  realm,  and  did  then  and  there  maliciously  and  traitorously  attempt  and 
endeavor  by  force  and  arms  to  subvert  and  destroy  tl\e  constitution  and  govern- 
ment of  this  realm  as  by  law  established,  and  deprive  and  depose  our  said  lady 
the  queen  of  and  from  the  style,  honor,  and  kingly  name  of  the  imperial  crown 
of  this  realm ;  in  contempt  of  our  said  hidy  the  queen  and  her  laws,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  contrary  to  the  duty  of  the 
allegiance  of  him  the  said  J.  S. ;  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  queen,  her  crown, 
and  dignity."  ^ 

§  1032.  Setting  out  Overt  Act — Here,  the  reader  pejceives, 
the  overt  act,  which  must  be  alleged  and  proved  in  every  case 
of  treason,^  consists  in  the  assembling  of  the  traitors  together, 
arrayed  in  a  warlike  manner.  And  Archbold  observes :  "  It 
is  not  necessary  to  set  out  the  particular  acts  of  the  defendant ; 
it  is  sufficient  to  allege,  generally,  that  he  assembled  with  a 
multitude,  armed  and  arrayed  in  warlike  manner,  and  levied 
war."  ^ 

§  1033.  Names  of  Co-oonspirators  in  the  Treason.  —  It  must 

be  evident,  however,  that,  in  a  case  of  this  particular  sort, 
where  combination  of  numbers  enters  into  the  element  of  the 
offence  as  charged,  and  constitutes  in  part  the  overt  act,  the 
names  of  the  other  conspirators  must  be  set  out  in  the  indict- 
ment if  known  to  the  grand  jury,  else  the  prosecution  will  fail 
at  the  trial.* 

§  1034.  "Contrary  to  AUegiance."  —  The  indictment  must 
always,  in  some  way,  charge,  that  the  traitorous  act  was  done 
contrary  to  the  defendant's  duty  of  allegiance.  This  averment 
is  usually,  and  perhaps  most  properly,  made  a  part  of  the  con- 
clusion.^ 

§  1035.  Statute,  and  Form  of  Indictment  upon  it  —  It  will  be 
convenient  for  the  practitioner  to  have  before  him  a  form  of 
the  indictment  in  which  the  overt  act  is  laid  to  bo  something 
else  than  the  assembling,  as  in  the  form  just  given.  And  it  is 
deemed  best  to  draw  here  an  original  form  for  this  purpose,  on 
the  United  States  statute  of  April  30, 1790.    The  statute  is  as 

1  Archb.  Grim.  PI.  &  Et.  10th  Lond.  220.      See    Grim.   Law,   II.   §   1204  ; 

ed.  492,  498.  Rookwood's  Cose,  Holt,  6S8,  686. 

3  Vaughan's  Case,  2  Salk.  684.  «  Vol.  I.  §  646  et  seq. 

s  Archb.  ut  sup.  referring  to  Foster,  ^  Bez  v.  Tucker,  Comb.  267. 
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follows :  "  If  any  person  qt  persons,  owing  allegiance  to  the 
United  States  of  America,  shall  levy  war  against  them,  oc  shall 
adhere  to  their  enemies,  giving  them  aid  and  comfort  within 
the  United  States  or  elsewhere,  and  shall  be  thereof  convicted, 
on  confession  in  open  court,  or  on  the  testimony  of  two  wit- 
nesses to  the  same  overt  act  of  the  treason  whereof  he  or  they 
shall  stand  indicted,  such  person  or  persons  shall  be  adjudged 
guilty  of  treason  against  the  United  States,  and  shall  suffer 
death."  ^  Now,  if  the  pleader  wishes  to  set  forth  an  overt  act 
other  than  being  one  of  an  assembled  multitude,  in  warlike 
array,  he  may  draw  his  count  as  follows :  — 

"  That  A,  late  of,  &c.,  being  a  person  owing  allegiance  to  the  United  States  of 
America,  yet  not  being  mindful  of  his  said  duty  of  allegiance,  bat  disregarding 
and  violating  the  same,  on,  &c.,  at,  &c.,  with  force  and  arms,  did  unlawfally,  mali- 
ciously, and  traitorously  counsel  and  abet,  B,  C,  D,  E,  F,  G,  H,  I,  K,  L,  M,  N,  and 
O,  being  persons  owing  allegiance  to  the  said  United  States,  and  dirers  other  per- 
sons to  the  number  of  one  thousand,  whose  names  are  to  the  jurors  unknown, 
owing  also  allegiance  to  the  said  United  States,  in  and  to  then  and  there  unlaw- 
fully, maliciously,  and  traitorously  combining  and  confederating  together  to  levy 
war  against  the  said  United  States,  with  the  intent  then  and  there  to  subvert  the 
power  thereof.    And  the  said  B,  together  with  the  said  other  persons  known  and 
unknown,  and  the  said  A,  did  then  and  there  so  unlawfully,  maliciously,  and 
traitorously  combine  and  confederate  together  for  the  purpose  aforesaid,  and  did 
then  and  tliere  levy  war  against  the  United  States.    And  the  said  confederates, 
in  pursuance  of  the  aforesaid  unlawful,  malicious,  and  traitorous  combination 
and  confederation,  then  and  there  ooUe^ited  large  armies,  constituting  together 
five  hundred  thousand  men,  and  more,  to  make  war  against  the  said  United 
States.    And  the  said  A  then  and  there  unlawfully,  maliciously,  and  traitorously 
commanded  the  said  armies  to  make  and  carry  on  war  upon  the  jBaid  United 
States ;  and  the  said  armies  did  then  and  there,  in  obedience  to  the  said  com- 
mand of  the  said  A,  make  and  carry  on  war  against  the  said  United  States.    And 
particularly  the  said  A  then  and  there,  &c.  [setting  out  as  many  specific  orders 
as  the  pleader  chooses].    And  so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do 
say,  that  the  said  A,  on  the  said,  &c.,  at  the  said,  &c.,  he  being  a  person  owing 
allegiance  to  the  United  States  of  America,  did,  contrary  to  the  duty  of  his  said 
allegiance,  unlawfully,  maliciously,  and  traitorously  levy  war  against  the  said 
United  States  of  America,  and  did  then  and  there  so  commit  one  and  more  overt 
acts  of  treason  against  the  United  States  of  America  as  aforesaid,  and  did  then 
and  there  so  become  guilty  of  treason  against  the  United  States  of  America 
as  aforesaid ;  against  the  peace  of  the  United  States,  in  contempt  of  the  laws, 
and  in  violation  of  his  said  duty  of  allegiance,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided."  ^ 

1  Crim.  Law,  II.  §  1189  et  seq.,  where  tlie  defendant  sent  intelligence,  without 
the  various  statutes  are  collected.  setting  forth  the  particular  letter  or  its 

2  In  an  indictment  for  treason,  it  is  contents.     Respublica   v.  *  Carlisle,    1 
sufficient  to  lay,  in  the  avennent,  that  Dall.  86. 
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§  1036.  ObservatlonB  on  the  Form. — A  form  might  be  drawn, 
having  this  general  purpose,  in  a  style  more  brief ;  but,  in  rea- 
son, a  pleader  should  set  out  something  like  the  real  facts  of 
a  case,  if  he  would  do  what  is  ordinarily  expedient  in  such  cir- 
cumstances, eyen  though  the  law  will  indulge  him  in  a  form  of 
a  different  sort  But  the  laying  of  distinct  acts,  connected  by 
a  common  purpose,  as  done  at  one  time  and  on  one  day,  is  very 
common  in  the  law ;  it  is  convenient,  and  it  is  not  unjust  to  de- 
fendants. 

n.  The  Evidence. 

§  1037.  "  Two  'WitDMMur  —  We  have  seen,^  that,  by  the 
express  terms  of  the  statute,  there  must  be  at  least  "  two  wit- 
nesses to  the  same  overt  act."  ^ 

§  1038.  ZSvidence  in  Other  Respects  —  Things  done  in  Other 
LocaUtles — Acts    of    One  proved  against  Another.  —  In    other 

respects,  the  evidence  in  these  cases  follows  the  ordinary  rules. 
For  instance,  within  such  limits  as  every  intelligent  practitioner 
will  understand,  there  may  be  evidence  of  things  done  in  other 
localities  than  the  one  in  which  the  offence  is  laid.^    So,  when 

1  Ante,  §  1085.  death.  But  one  witness  to  prore  one 
s  This  matter  has  been  regulated,  in  overt  act  tending  to  the  compassing  of 
England,  from  pretty  early  times,  by  a  the  king's  death,  and  another  witness 
▼ariety  of  statutes;  beginning  as  fiir  to  prove  another  act  tending  to  the 
back,  at  least,  as  1  £dw.  6,  c.  12,  §  22,  same  end,  are  sufficient ;  for  compasa- 
which  enacts,  "  that  no  person,  &c.,  ing  the  king's  death  is  treason.  And 
shall  be  indicted,  arraigned,  condemned,  then  if  two  several  witnesses  prove  two 
or  convicted  for  any  offence  of  treason,  several  acts  tending  to  the  compassing 
petit  treason,  or  misprison  of  treason,  the  king's  death,  the  treason  is  proved 
ftc.,  unless,  &c.,  accused  by  two  suffl-  by  two  witnesses,  as  the  law  in  case  of 
clent  and  lawfdl  witnesses,  or  shall  treason  requireth."  High  Treason 
willingly  without  violence  confess  the  Case,  J.  Kel.  7, 9 ;  s.  p.  Stafford's  Case, 
same."  For  a  collection  of  these  T.  Raym.  407,  where  it  is  added: 
statutes,  see  1  East  P.  C.  127  et  seq.  "And  the  reason  given  why  such  evi- 
None  of  them  are  in  the  terms  of  our  dence  was  good,  was  because  otherwise 
own  statute,  therefore  the  English  de-  it  would  be  a  most  difficult  thing  and 
cisions  upon  them  have  no  importance  almost  impossible  to  convict  any  one 
with  us.  It  may  be  observed,  however,  of  high  treason  for  compassing  the 
.that  our  statute  was  plainly  intended  death  of  the  king ;  for  such  compass- 
to  change  the  law  as  held  under  the  ings  are  seldom  acted  in  the  presence 
foregoing  Statute  of  1  Edw.  6.  Thus,  of  two  witnesses  at  one  time  present." 
under  the  English  provision,  "  it  was  Now,  our  statute  is,  as  the  reader  per- 
resolved,  that  there  need  not  be  two  ceives,  directly  contrary  to  this  doo- 
witnesses  to  prove  every  overt  act,  trine, 
tending  to  the  compassing  of  the  king's       '  J.  Kel.  16,  88. 
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a  conspiracy  has  been  proved,  an  act  performed  by  one  of 
the  conspirators  may  be  shown  in  evidence  against  another 
one.^ 

§  1089.  Witness  —  Co-defendant  in  Another  Indictment.  —  If 
there  are  two  indictments  against  the  defendant,  and  he  is  being 
tried  on  one  of  them,  a  person  who  is  a  co-defendant  in  the 
other  indictment  may  be  a  witness  for  him  on  this,  provided  he 
is  not  a  co-defendant  in  this  indictment  also.^ 

III.  Points  of  Practice. 

§  1040.  Speciai  Verdict  —  If  a  special  verdict  finds  that  the 
defendant  was  present  among  traitors,  hallooing,  &c.,  yet  it 
does  not  say  whether  or  not  he  was  consenting,  it  will  not  sus- 
tain a  conviction.  The  verdict  should  expressly  state  whether 
or  not  the  defendant  was  aiding  and  abetting  at  the  fact.^ 

§  1041.  Concluding  Observations.  —  The  reader  will  find,  in 
the  work  on  the  Criminal  Law^  a  discussion,  more  or  less  fall, 
of  such  other  points  as  most  frequently  arise.  The  views  in 
this  chapter,  though  of  a  general  sort,  will  be  found  more  or 
less  applicable  in  all  cases,  whether  the  treason  is  against  the 
United  States  or  a  particular  State. 


VERBAL  SLANDER.    See  tit.  Libel  and  Slakdbb. 


1  Rex  V.  Stone,  6  T.  R.  627, 1  East        >  United  States  v.  Hanway,  2  WaU. 
P.  C.  79,  99;  Rex  v.  Frost,  9  Car.  &    Jr.  189. 

P.  129, 149.  .  s  Rex  v,  Huggins,  2  Ld  Raym.  1574, 

1686. 
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CHAPTER  LV. 

§  1042.  Fonn  of   Indictment  for  obstnioting  Highway.  —  The 

following  is  Archbold's  form  of  the  indictment  for  the  nuisance 
of  obstructing  a  common  highway :  — 

*'  That  J.  S.,  late  of,  &c,,  on,  Sac.,  with  force  and  aims,  at  the  parish  aforesaid 
in  the  comity  aforesaid,  in  a  certain  street  there  called  Leman  Street,  being  the 
queen's  common  highway,  used  for  all  the  liege  subjects  of  our  lady  the  queen, 
with  their  horses,  coaches,  carts,  and  carriages,  to  go,  return,  pass,  repass,  ride, 
and  labor,  at  their  free  will  and  pleasure,  unlawfrilly  and  injuriously  did  [put  and 
place  three  empty  drays,  and  did  then  and  on  the  said  other  days  and  timet 
there  unlawfully  and  ixguriously  permit  and  suffer  the  said  empty  drays  respec- 
tively  to  be  and  remain  in  and  upon  the  queen's  common  highway  aforesaid  for 
the  space  of  several  hours,  to  wit,  for  the  space  of  five  hours  on  each  of  the  said 
days] ;  whereby  the  queen's  common  highway  aforesaid,  then  and  on  the  said 
other  days  and  times,  for  and  during  all  the  time  aforesaid  on  each  of  the 
said  days  respectively,  was  obstructed  and  straitened,  so  that  the  liege  subjects 
of  our  lady  the  queen  could  not  then  and  on  the  said  other  days  and  times  go> 
return,  pass,  repass,  ride,  and  labor,  with  their  horses,  coaches,  carts,  and  other 
carriages,  in,  through,  and  along  the  queen's  common  highway  aforesaid,  as  they 
ought  and  were  wont  and  accustomed  to  do :  to  the  great  damage  and  common 
nuisance  of  all  Her  Migesty's  liege  subjects  going,  returning,  passing,  repassing, 
riding,  and  laboring  in,  through,  and  along  the  queen's  common  highway  afore- 
said ;  to  the  evil  example  of  all  others  in  the  like  case  offending ;  and  against  the 
peace  of  our  lady  the  queen,  her  crown,  and  dignity."  ' 

§  1043.    statutory  Rnlea  —  Conclnding    Obaervationa.  —  The 

statutes  of  the  several  States  regulate  the  subject  of  public 
ways  to  such  an  extent,  that,  seeing  the  law  of  the  subject  was 
fully  discussed  in  the  work  on  the  Criminal  Law,  it  is  not 
deemed  best  to  consider  the  procedure  further  here. 

^  For  the  law  relating  to  this  title,  2d  ed.  pi.  675  et  seq. ;  Train  &  Heard 

see  Crim.  Law,  II.  §  1282  et  seq.    For  Preced.  898. 

forms  of  the  indictment,  see  8  Chit.  >  Archb.  Crim.  Fl.  &  Er.  10th  Lond. 

Crim.  Law,  607  et  seq. ;  Whart.  Preced.  ed.  640. 
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NoTs.  —  It  is  not  proposed  that  this  Index  shall  embrace  eveiy  thing  within  these 
Tolumes.  Its  object  is  simply  to  enable  the  reader  to  trace  the  order  of  the  discussion, 
where  he  does  not  know  nnder  what  head  to  look  for  a  thing  in  the  Alphabetical  Index; 
so  as  to  see  at  what  place  to  open  the  book  itself,  and  there  ran  his  eje  along  the 
headings  of  the  sections. 


VOLUME   I. 

SxonoK 

Judicial  Procedure  in  General 1-11 

Meaning  of  the  words  procedure,  pleading,  eyidence,  practice,  1-8 ; 
general  idea  of  a  law-suit,  4-6 ;  how  rules  of  procedure  established, 
7-11. 

Criminal  Procedure  as  respects  its  History  and  Present  Con- 
dition       12-27 

Fluctuations  in  the  procedure,  12, 18 ;  illustrations,  &c.,  14  et  seq. ; 
Roseweirs  Case,  15-19 ;  Sacheverell's  Case,  20,  21 ;  concerning 
precedent,  22  et  seq.;  subtle  rules,  technicalities,  &c.,  28-26; 
prosecuting  officer,  26 ;  eyidence,  27. 

Order  and  Choice  of  Proceedings  in  a  Criminal  Cause  .  •  .  28-44 
What  precedes  indictment,  such  as  arrest,  commitment  for  trial, 
holding  the  witnesses,  &c.,  28-84 ;  what  follows,  down  to  the  ver- 
dict, such  as  the  court,  the  indictment,  the  arraignment,  steps 
by  the  defendant,  the  trial,  &c.,  85-40 ;  down  to  execution  of 
sentence,  such  as  the  verdict,  arrest  of  judgment,  sentence,  writ 
of  error,  &c.,  41-44. 

The  County  in  which  Indictment  to  be  found 45-63 

General  views,  45-49 ;  effisct  of  dividing  a  county,  49 ;  statutory 
and  constitutional  provisions,  50;  crime  and  evidence  of  it  dis- 
tinguished, 51 ;  various  principles  to  determine  the  county,  51 
et  seq. ;  blow,  personal  presence,  &c.,  52,  58 ;  crime  committed 
partiy  in  each  of  two  counties,  54-57 ;  accessory,  57,  58 ;  sundry 
applications  of  the  principles,  59-61 ;  statutory  changes,  62,  68. 

Locality  of  Crimes  against  United  States 64-67 

Change  of  Venue 68-76 

General  doctrine,  68,  69 ;  for  what  causes,  70,  71 ;  the  procedure, 
72-75;  whether  constitutional,  76. 
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Indictment  to  allege  whatever  enters  into  the  Punishment  .     .    77-88 

Established  Forms  of  Procedure  essential 89-94 

Constitutional  Guaranties  respecting  the  Allegation    .    .    .      95-112 

Every  Right  of  Prisoner  to  be  made  available  to  him     •     .     113-126 

Proofs  to  cover  Entire  Charge    .     •  ^* 127-129 

Indictment,  as  a  Method  of  Prosecution,  considered   •     .     .     130-135 
Right  to  be  tried  by  indictment,  180 ;  what  is  an  indictment, 
181 ;  form,  132, 183 ;  what  it  must  set  out,  184, 185. 

Presentment,  as  a  Method  of  Prosecution,  considered     .     .     136-140 
What  is  a  presentment,  &c.,  186 ;  views  of  the  practice,  187- 
140. 

Information,  as  a  Method  of  Prosecution,  considered  .     .     .     141—147 
What  it  is,  141 ;  methods,  forms,  &c.,  142-147. 

Complaint  before  a  Magistrate,  as  a  Method  of  Prosecution, 

considered 148—154 

General  view,  148,  149 ;   concerning  justices  of  peace,  149 ; , 
convictions  on  view,  160/  161 ;  convictions  on  complaint  or 
information,  162-164. 

Arrests,  how  made,  and  the  Rights  of  the  Parties  thereto    .  155-163 

Arrests,  by  Unofficial  Persons,  without  Warrant    ....  164-172 

Arrests,  by  Officers,  without  Warrant 173-186 

Arrests  under  Warrant 187-193 

Breaking  Doors,  and  the  like,  in  making  Arrests    ....  194-207 

Arrests  of  Persons  and  Goods  under  Search-warrants     .     .  208,  209 

Seizing  Goods  in  Other  Cases  of  Arrest  of  the  Person  .     .  210-212 

Disposal  of  Arrested  Persons  and  Goods •     .  213-218 

Fugitives  from  Justice 219-224 

Preliminary  Proceedings,  and  Binding  over  before  Magis- 
trate       225-239 

Some  general  views,  226-228 ;  power  of  the  higher  courts  to 
arrest  and  commit,  229 ;  proceedings,  jurisdiction,  &c.,  280- 

.  289. 

Search-warrants 240-246 

Sureties  for  Defendant's  Appearance 247-264 

Presence  of  Prisoner  in  Court .     265-277 

Prosecuting  Officer  and  Other  Counsel  for  Prosecution  .     .     278-294 
Appointment,  compensation,  assistance,  &c.,  278-286;  duties, 
&c.,  287-294. 

Right  of  Defendants  to  have  Counsel 295-302 

Appointment  and  Compensation  of  Counsel  for  Defendants      303-^08 

Duty  of  Defendant's  Counsel 309-313 

Declining  or  accepting  retainer,  809,  810 ;  rights  and  duties  in 
management  of  the  cause,  811-818. 
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The  Court 314-317 

General  View  of  the  Indictment 318-339 

Right  of  written  allegation,  819 ;  criminal  and  civil  pleading 
compared,  820,  821 ;  adherence  to  old  rules  of  pleading,  822; 
certainty  in  the  allegations,  822-828;  distinction  between 
fiu!t  and  law  as  to  the  allegation,  829-886;  acts  done  by 
agent,  882;  election  of  methods,  882-885;  technical  words, 
885;  adherence  to  precedent,  886;  parchment,  paper,  ink,  pen- 
cil, &c.,  887 ;  legibility,  interlineations,  &c.,  888 ;  generally  as 
to  the  rules;  &c.,  889. 

Langaage  of  the  Indictment,  and  its  Purity,  Precision,  &c.,     340-359 
Oral  pleadings,  French,  Latin,  English,  840-848 ;  abbreviations, 
figures,  numerals,  848-847 ;  false  grammar  and  spelling,  &c , 
848-855;  reasonable  meaning,  856 ;  clerical  errors,  857 ;  legis- 
lative meaning  of  words,  &c.,  858. 

Allegation  and  Proof  of  Place  of  the  Offence 360-386 

Obscurity  of  the  subject,  860, 861 ;  historical  view,  and  concern- 
ing the  petit  jury  anciently,  862-867 ;  parish,  vill,  &c.,  865- 
867,870;  modem  English  statutes,  868, 669 ;  how  minutely, 
in  the  United  States,  the  place  of  the  ofience  must  be  alleged, 
870-875;  form  of  the  allegation  of  place,  876-888;  the  evi- 
dence, 884 ;  statutes  dispensing  with  allegation  of  place,  885. 

Allegation  and  Proof  of  Time  of  Offence     .         •     •     .     •    386-406 
Rules  as  to  the  allegation  stated,  886-899;  the  proof,  400-402;  * 

allegation  of  time  as  afiecting  sufficiency  of  indictment,  408- 
406 ;  assumed  to  be  the  true  time,  408, 404 ;  as  respects  Statute 
of  Limitations,  405 ;  videlicet,  406. 

Repetitions  of  Time  and  Place  in  Indictment 407-414 

Division  of  Criminal  Transactions  into  Particular  Crimes, 

as  respects  the  Form  of  Indictment 415-420 

Arrangement  of  Indictment  into  Counts 421-431 

Duplicity 432-443 

General  doctrine,  482;  crime  within  crime,  488;  crime  com- 
mitted in  different  ways,  statutory  clauses  connected  by 
conjunction  "and,"  484-486;  further  views  as  to  when  an 
indictment  is  double  and  when  not,  487-441 ;  how  take  advan- 
tage of  duplicity,  442,  448. 

Joinder  of  Offences 444-453 

General  doctrine,  444;  joining  felony  and  misdemeanor,  445, 
446 ;  consequences  of  mi^oinder,  447 ;  joining  offences  of 
same  grade,  448-458. 

Compelling  Prosecutor  to  elect — what  Count,  what  Trans- 
action         454-462 

Joinder  of  Offenders 463-476 

As  to  proceeding  against  one  or  many  on  joint  indictment,  468- 
472;  joining  several  defendants  and  charging  them  "sever- 
ally," 478-475 ;  principals  and  accessories,  &c.,  476. 
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Sarplusage,  its  Nature,  and  when  it  does  not  hart  •    •    •    .  477-481 

Surplusage  vitiating  the  Indictment 482-484 

The  Doctrine  of  Variance 485-488 

Repugnancy 489-492 

Necessity  as  affecting  the  Allegation 493-498 

Not  more  specific  than  transaction  admits  of,  498,  494 ;  general 
allegation,  name  unknown,  &c.,  494-496 ;  extent  of  the  nec- 
essity, and  when  the  doctrine  applies,  497,  498. 

Some  Common  Allegations  which  are  needless 499-504 

Objects  to  be  secured  in  the  Allegation  against  Defend- 
ants      505-516 

Communication  to  Prisoner  of  Information  to  enable  him  to 

make  Defence 517-531 

The  allegation  as  to  the  prisoner's  act,  617-620 ;  allegation  as 
to  his  intent,  621-625 ;  how  &lt  the  allegation  must  descend 
into  detail,  626-681. 

Communication  to  the  Court  of  what  will  direct  it  how  to 

order  Course  of  Trial 582-537 

General  view,  682;  distinguishing  whether  treason,  felony,  or 
misdemeanor — "feloniously,"  &c.,  533-687. 

Information  to  guide  Court  in  pronouncing  Sentence  .     .     .     538-542 
General  propositions,  688,  639 ;  illustrations,  —  alleging  yalue 
—  whatever  enters,  by  law,  into  the  piuishment,  640-642. 

Alleging  what  will  enable  the  Prisoner  to  plead  the  Indict- 
ment in  Bar  of  a  Subsequent  One 543, 544 

Difference  in  Allegation  where  Thing  is  known  to  Grand 

Jury  and  where  not 545-553 

General  doctrine,  646;  name  unknown,  646-662;  other  things 
unknown,  663. 

Difference  in  Allegation  where  Thing  comes  in  incidentally 

and  where  by  Direct  Charge 554-558 

Different  Forms  of  setting  out  Words,  both  Written  and 

Oral 559^63 

Form  of  the  Allegation  where  the  Words  were  in  a  For- 
eign Language 564, 565 

Allegations  of  Ownership,  of  Value,  of  Person  Injured,  and 

the  like 566-584 

Disjunctive  and  Conjunctive  Allegations, — "and,"  "or,"  &c.     585-592 

How  to  distinguish  whether  an  Indictment  should  be  drawn 

upon  a  Statute,  or  at  the  Common  Law  ....     593-601 

How  the  Statutory  Indictment  should  conclude     ....     602-607 

How  closely  the  Statutory  Indictment  should  follow  the 

Words  of  the  Statute 608-622 
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Where  and  how  far  the  Allegations  in  the  Statutory  Indict- 
ment should  be  expanded  beyond  the  Words  of 

the  Statute 623-630 

What,  where  the  Indictment  is  on  a  Statute,  it  must  negative     631-642 
Ordering  a  Bill  of  the  Particulars  of  the  Charge   ....     643-646 

Concluding  Part  of  the  Indictment 647-652 

To  the  damage — evil  example  —  displeasure  of  God — con- 
trary to  allegiance  —  in  contempt,  &c.,  647 ;  against  the  peace, 
&C.,  648-^52 ;  statutory  and  constitutional  provisions,  660-662. 

Caption  and  Introductory  Part  of  the  Indictment  .     .     .    .  653-668 

The  Doctrine  of  Additions  in  Pleading 669-674 

How  the  Defendant  to  be  named  and  described     ....  675-682 

Further  as  to  the  Name  in  Pleading 683-689 

Indorsement  of  Prasecutor's  Name  on  Indictment      •    .     .  690-694 

Indorsement  of  Indictment  by  Grand  Jurors 695-701 

Indorsement  of  Indictment  by  the  Prosecuting  Officer    .     .  702-704 

Amendments — Statutes  of  Jeofails  and  Amendments    .     .  705-711 

The  Information  before  the  Higher  Courts 712-715 

Information  or  Complaint,  with  other  Proceedings,  before 

Inferior  Magistrate ' 716-727 

The  Arraignment  before  the  Higher  Courts 728-733 

The  Several  Pleas  and  their  Import 734-743 

General  view,  784 ;  the  pleas  enomerated  and  described,  7ZS- 
.  748. 

Order  in  which  the  Pleas  must  be  presented     .....     744-757 
General  views  of  the  order — uncertain,  744-747;  whether  dou- 
ble pleading  allowable,  748-760;   duplicity,  761;   how  the 
pleas  tried,  and  whether  more  pleas  than  one,  762-754 ;  plead- 
ing over,  754,  766;  abatement  after  bar,  &c.,  766,  767. 

Motion  to  quash  Indictment 758-774 

General  doctrines  concerning  quashing,  and  the  motion  to  qaash, 
768-766 ;  when  the  court  will  quash  and  when  not,  766-778 ; 
effect  of  denying  the  motion,  774. 

Demurrer •     775—786 

General  doctrines,  forms,  &c.,  776-780;  answering  over  after, 
781-784 ;  statutes  and  their  effect,  786, 786. 

Oral  Pleas • 787-790 

Plea  of  Misnomer,  &c •    •    •    •  791-793 

Plea  to  the  Jurisdiction 794 

Pleas  of  Guilty  and  Not  Guilty 795-801 

Plea  of  Nolo  Contendere 802-804 

Plea  of  Former  Jeopardy 805-831 

General  views  concerning,  806-807;  aulre/oU  convict,  808,  809; 
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autrefois  acquit,  810-817 ;  defence  of  former  jeopardj  where 
neither  of  these  pleas  is  ayailable,  818-881. 

Plea  of  Pardon 832-848 

General  views,  882, 838;  statutory  pardon,  884-887 ;  execatiye 
pardon,  838-848. 

Grand  Jury  and  its  Organization 849-860 

General  doctrine,  849;  selection,  qualifications,  &c.,  850-868; 
how  many,  how  concur,  &c.,  854,  855;  oath,  856;  secrecy, 
&c.,  867-860. 

The  Proceedings  before  Grand  Jury 861-870 

How  Advantage  taken  of  Errors  in  Proceedings  .of  Grand 

Jury 871-889 

General  views,  871-874 ;  challenge,  875-881 ;  motion  to  quash 
882;  pica  in  abatement,  883-885;  raising  question  at  trial, 
886 ;  motion  in  arrest,  887-889. 

Right  of  Jury  Trial 890-894 

Number  and  Constitution  of  Petit  Jury 895-899 

Qualifications  of  Petit  Jurors 900-930 

General  doctrine,  900 ;  near  relationship,  901 ;  other  civil  con-  . 
nection8,902;  general  bias,  908-906;  pecuniary  interest,  907 ; 
preconceived  opinion  on  question  of  guilt,  908-910;  having 
passed  on  question  of  guilt  while  serving  in  another  capacity, 
911-915;  particular  views  concerning  the  law,  as  statute  un- 
constitutional, the  forbidden  act  no  crime,  conscientious  scru- 
ples about  capital  punishment,  &c.,  916-918 ;  connection  with 
the  prosecution  or  defence,  919 ;  technical  statutory  qualifica- 
tions, 920 ;  qualifications  of  freehold,  &c.,  921 ;  non-residence 
in  county,  922 ;  alienage,  928 ;  infancy,  924 ;  insanity,  drunk- 
enness, deafness,  bad  health,  &c.,  925 ;  grounds  of  exemption 
personal  only  to  juror,  926;  the  jury  where  defendant  is  a 
foreigner,  927-980. 

Impanelling  the  Petit  Jury 931-945 

GeQeral  views,  931 ;  waiver  of  right  to  object  to  juror,  982 ;  who 
may  challenge,  938;  how  the  incapacity  to  be  shown,  934; 
peremptory  challenge,  935-945. 

Objections  to  a  Petit  Juror  or  the  Panel  taken  or  arising 

after  the  Impanelling 946-949 

Arrangements  within  the  Court  Room  for  the  Trial   .     .     .     950-959 
«    The  several  parts  of  the  court  room,  &c.,  952 ;  position  for  pris- 
oner, 958,  954 ;  ^^hether  manacled,  sit  or  stand,  pen  and  pa- 
per, 955,  966 ;  icourt  to  be  open,  957-959. 

Order  of  Proceedings  connected  with  Trial 960-966 

Steps  preceding  opening  to  jury,  960,  961 ;  order  of  addresses 
to  jury,  962-965;  order  of  the  evidence,  966. 

Openings  of  the  Respective  Counsel 967-973 

Summings  up  of  Counsel 974,  975 

Charge  of  Judge  to  Jury 976-982 

636 


VOL.  I.  ANALYTICAL  INDEX,  §  983-1106 

Respective  Provinces  of  Court  and  Jury 983-989 

Form  of  juror's  oath,  Ac.,  983;  whether  jury  judge  of  law, 
984,  985,  988 ;  wtiether  counsel  argue  law  to  jury,  986 ; 
jury  as  judges  of  law,  of  fact,  988,  989. 

Deliberations  of  the  Jury 990-1000 

Custody,  991-998 ;  jury  in  presence  of  court,  994 ;  leaving 
presence  of  court  unattended,  996, 996 ;  what  the  court  may 
permit  while  jury  is  in  care  of  officer,  997 ;  what  by  consent 
of  prisoner,  998;  misbeliavior  of  jury,  999;  communica- 
tions between  court  and  jury,  1000. 

Verdict  and  its  Rendition 1001-1016 

How  delivered,  1001 ;  written  or  oral,  1002 ;  conclusiveness, 
&c.,  1008 ;  right  to  object  to  form,  &c.,  1004 ;  different  kinds 
of  verdict,  1004,  1006;  special,  1006-1008;  partial  and  im- 
perfect, 1009-1011 ;  jury  assess  punishment,  1012;  amend- 
ments,  1018 ;  finding  a  part  and  no  evidence  as  to  the  rest, 
1014 ;  good  and  bad  counts,  1016 ;  second  jeopardy  after 
defective  verdict,  1016. 

Severance  of  Defendants  in  their  Trials 1017-1026 

How  where  the  Defendants  are  tried  together   ....     1027-1040 
Challenge  to  jurors,  1027-1082;  the  evidence,  1088,  1084; 
verdict  and  sentence,  lOS&olOS?;  motions  for  new  trials, 
writs  of  error,  &c.,  1088, 10)39 ;  counsel  and  order  of  pro- 
ceedings on  trial,  1040. 

Trial  of  Joint  Defendants  where  the  Charge  is  several   .  1041 

Trial  where  there   are  Separate  Indictments  for   Like 

Offences 1042-1045 

Evidence  in  Civil  and  Criminal  Cases  compared     .    .     .     1046-1049 

Weight  of  Evidence  to  convict 1050-1055 

Distinction  between  civil  and  criminal  cases,  1060;  doctrine 
of  reasonable  doubt,  1061,  1062;  to  what  this  doctrine 
attaches,  1068 ;  prove  entire  charge,  1064 ;  how  many  wit- 
nesses, 1066. 

Burden  of  Proof 1056-1058 

Presumptions  as  Evidence 1059-1068 

General  doctrine,  1069 ;  nature  of  the  presumption,  1060 ; 
some  particular  presumptions,  1060-1068;  natural  conse- 
quence of  act,  1060 ;  innocence,  1061 ;  character,  1062, 
1068 ;  another  crime,  1064-1067 ;  acting  in  office,  &c.,  1068. 

Grcumstantial  and -Direct  Evidence .    .  1069 

Proving  the  Corpus  Delicti 1070, 1071 

Accomplices  and  Approvers  as  Witnesses 1072-1083 

Informer  and  the  like  as  Witnesses 1084, 1085 

Exclusion  of  the  Witnesses  from  Court 1086-1089 

Testimony  of  Absent  and  Deceased  Persons      ....  1090-1099 

New  Trials 1100-1106 
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Arrest  of  Judgment 1107-1113 

General  Views  of  the  Sentence 1114r-1116 

Formalities  at  Rendition  of  Sentence 1117-1119 

Style  and  Incidents  of  Sentence 1120-1124 

"  Ordered,"  "  opinion,"  "  considered,"  &c.,  1120 ;  a  form,  Ac., 
1121;  open  court,  1122;  altering,  1128;  respite,  1124. 

Sentence  where  Indictment  contains  more  Counts  than 

One  1125-1131 

Fine  and  how  collected  and  the  like 1132-1138 

Sentence  to  Corporal  Punishment 1139,1140 

Proceedings  about  the  Sentence  of  Pregnant  Woman      .     1141-1144 

Execution  of  the  Sentence 1145-1152 

Precept  for  execution,  1146-1148;  place  of  execution,  1148- 
1150 ;  management  of  prison,  1151 ;  confinement  in  wrong 
prison,  1152. 

General  Views  as  to  the  Record 1153-1156 

Original  Keeping  and  Ultimate  Making  up  of  the  Record     1157-1164 

Form  of  the  Record 1165-1187 

General  views,  1165-1167 ;  caption  and  introduction  of  indict- 
ment, 1168;  jurisdiction,  1169, 1170;  grand  jury,  1171, 1172; 
the  tense,  1173 ;  the  indictment  and  its  incidents,  1174-1178 ; 
remainder  of  record  down  to  verdict,  1179-1182;  verdict 
and  judgment  of  conviction,  1188;  verdict  of  manslaugh- 
ter and  allowance  of  clergy,  1184 ;  judgment  on  an  acquit- 
.  tal,  1185 ;  summary  and  conclusion,  1186, 1187. 

Writ  of  Error 1188-1202 

Writ  of  Certiorari 1203-1207 

Escape  of  Prisoner  from  Custody 1208-1212 

Record  mutilated  or  lost  —  Lost  Papers    ......  1213-1216 


« 
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Proceedings  against  the  Accessory  and  Principal  of  the  Sec- 
ond Degree 1-15 

The  pleadings,  2-11 ;  evidence,  12-15. 

Aflfray 16-28 

Defence  of  Alibi 29-32 

Arson  and  Other  Burnings 33-53 

.  Concerning  the  indictment,  both  for  arson  and  statutory  burnings, 
88-48 ;  attempts,  49 ;  evidence,  60-68. 

688 


VOL.  n.  ANALTnOAL  INDEX.  §  64-271 

Assault  and  Battery 54-70 

Concerning  the  indictment,  64-64 ;  evidence,  65-70. 

Attempts 71-97 

Scope  of  the  doctrine  as  discussed  in  this  work,  71-73 ;  pro- 
cedure for  the  solicitation  to  commit  crime,  74-76 ;  where  one 
commits  a  lower  ^ime  intending  a  higher, — as  in  assault 
with  intent  to  kill,  assault  with  intent  to  commit  rape,  &c., 
77-85;  where  one  does  an  act  not  necessarily  in  itself  crimi- 
nal, intending  a  particular  crime,  —  as  where  he  does  such  a 
thing  with  the  intent  to  commit  a  larceny  in  a  dwelling-house, 
or  to  pick  a  pocket,  86-98 ;  the  eridence,  94-97. 

Barratry,  or  Ck>mmon  Barratry 98-108 

Keeping  a  Bawdy  Honse 104-122 

Concerning  the  indictment,  104-111 ;  eyidence,  112-118 ;  let- 
ting house  for  bawdry,  119, 122. 

Blasphemy  and  Frofaneness 123-125 

Bribery 126,127 

Burglary  and  Other  Breakings 128-158 

General  view  of  the  indictment,  128-180 ;  allegation  and  proof 
of  time,  181-134 ;  same  of  place,  185, 186 ;  same  of  ownership, 
137-189 ;  same  of  breach  and  entry,  140, 141 ;  same  of  intent, 
142-150;  further  of  the  eyidence,  151-158. 

Champerty  and  Maintenance 154-156 

Common-law  Cheats  and  Statutory  False  Fretences  .  .  .  157-198 
Concerning  the  indictment  for  common-law  cheat,  157-161 ; 
same  for  statutory  false  pretence,  162-186;  eyidence,  187- 
193;  attempts  to  commit  either  offence,  194-196;  points  of 
practice,  —  as,  locality  of  the  ofience,  restitution  of  the  prop- 
erty, 197, 198. 

Common  Scold 199-201 

Conspiracy 202-245 

General  yiew  of  the  indictment,  204-226 ;  eyidence,  227-285 ; 
points  of  practice,  —  as,  locality  of  the  offence,  seyeral  counts, 
special  yerdict,  joint  and  separate  trials,  &c.,  286-239 ;  pro- 
cedure for  some  particular  kinds  of  conspiracy,  —  as,  to  charge 
one  with  crime,  with  fornication  or  ^dultery,  among  work- 
men, to  defraud  the  public,  to  proccu^  defilement,  &c.,  240- 
245. 

Counterfeiting  the  Coin 246-256  ' 

Passing  Counterfeit  Coin 257-262 

Uttering  Counterfeit  Coin,  having  other  in  Fossession    .    .  268, 264 

Fossessiou  of  Counterfeit  Coin,  with  Intent  to  pass   .     •    .  265-268 

Having  Instruments  of  Counterfeiting  in  Fossession  .    •     .  269, 270 
Counterfeiting  as  an  Offence  against  a  State  or  the  United 

States 271 
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Keeping  a  Disorderly  Houee 272-288 

Diflcassion  of  the  indictment,  272-277;  eyidence,  278-282; 
special  verdict,  288. 

Disturbing  Meetings 284-301 

Procedure  for  the  common-law  ofienoe,  284-288 ;  for  statatory 
disturbances,  289-801.  ^« 

Duelling ' 802,308 

Sending  Challenge  to  fight  Duel 304-309 

Provoking  to  send  Challenge  to  fight  Duel   .   * 310,811 

Eavesdropping 812,818 

Embezzlement 314r-848 

The  procedure  discussed  in  a  general  way,  814-880 ;  forms  and 
procedure  in  particular  cases,  —  as,  afs^ainst  clerks,  servants, 
bankers,  fiictors,  &c.,  on  some  particular  statutes,  881-848. 

Embracery 844-847 

Engrossing     . 848-^50 

Exposure  of  Person 351-^56 

Extortion 357-864 

False  Imprisonment 865-368 

Forcible  Entry  and  Detainer 369-888 

Certain  old  English  forms  of  the  indictment  considered,  with 
the  evidence  to  support  them,  869-877;  other  points  and 
principles  relating  to  the  indictment  and  the  evidence,  —  as, 
the  allegation  of  force,  the  description  of  the  premises,  the 
estate  of  the  person  dispossessed,  the  witnesses,  verdict,  &c., 
878-888. 

Forcible  Trespass    .^ 889-895 

Forestalling 896,397 

Forgery  of  Writings,  and  the  Kindred  Offences  ....  898-486 
General  discussion  of  the  indictment,  898-426 ;  same  of  the  evi- 
dence, 427-486 ;  indictment  and  evidence  in  particular  cases, 
—  as,  where  the  indictment  is  founded  on  a  statute  generally, 
for  forging  and  uttering  forged  bank-bills,  having  forged  bank- 
bills  in  possession  with  the  intent  to  pass  them,  forging  prom- 
issory notes  and  bills  of  excfiange,  forging  an  undertaking  or 
order,  487-474 ;  points  of  practice,  —  as,  the  county,  duplicity, 
more  than  one  forged  instrument  in  possession,  three  counts 
and  three  forgeries,  the  verdict,  &c.,  475-486. 

Common-law  Offence  of  keeping  Gkming-house    ....     487-489 

Statutory  Offences  of  a  Kindred  Sort 490-495 

Renting  house  for  gambling,  490;  keeping  gambling-house,  491, 
492 ;  permitting  gaming  in  house,  492 ;  further  of  the  pro- 
cedure in  these  cases,  498-495. 

Felonious   Homicide,  with  its  Various  Divisions  and  De- 
grees         496-663 

Discussion  of  the  form  of  the  indictment  for  manslaughter, 
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wherein  those  parts  of  the  indictment  for  murder  which  are 
like  that  for  manslaughter  are  considered,  496-589 ;  those  parts 
of  the  indictment  for  murder  which  distinguish  it  from  the 
indictment  for  manslaughter,  640-561 ;  the  indictment  for 
murder  under  statutes  which  elerate  some  forms  of  the  com' 
mon-law  ofifence  into  murder  of  the  first  degree,  562-609 ;  the 
indictment  under  other  statutory  divisions  of  common-law 
homicide,  610,  611 ;  the  indictment  for  statutory  homicides, 
612-614;  cYidence,  615-687;  points  of  practice,  —  as,  the 
county,  verdict  and  its  effect,  &c.,  688-642;  procedure  in 
attempts  to  commit  homicide,  —  as,  under  statutes  against 
poisoning,  for  assaults  and  the  like  with  intent  to  kill,  under 
various  similar  American  statutes,  648-668. 

Procedure  as  to  the  Defence  of  Insanity 664-687 

How  as  to  the  preliminary  question  whether  prisoner  has  ca- 
pacity to  stand  his  trial,  664-668 ;  how  as  to  the  main  ques- 
tion under  the  general  issue,  669-687. 

KidnappiDg 688-695 

Simple  Larceny 696-771 

Indictment  discussed,  696-788;  evidence,  789-754;  points  of 
practice,  —  as,  restitution  of  the  stolen  goods,  the  verdict,  the 
county,  search-warrants,  &c.,  755-770 ;  attempts,  771. 

Compoand  Larcenies 772-780 

General  explanations,  772-774 ;  larceny  by  clerk  or  servant,  775, 
776 ;  from  a  church  or  chapel,  777 ;  from  dwelling-house,  778 ; 
more  of  the  indictment,  779,  780. 

Written  Libel"    . 781-806 

Civil  and  criminal  compared,  &c.,  781,  782 ;  indictment,  788- 
798;  evidence,  799-804;  points  of  practice, —  as,  the  county 
and  the  verdict,  805,  806. 

Oral  Obscene  Words,  Slander,  &c 807-811 

Violations  of  the  Lord's  Day 812-818 

Malfeasance  and  Non-feasance  in  Office 819-836 

Introductory  view,  819 ;  proceedings  for  refusing  to  accept  office, 
820,  821 ;  for  refusing,  after  having  accepted  office,  to  do  a 
particular  duty,  822-826;  various  further  points  adjudged, 
827-886. 

MaUcious  Mischief 837-850 

Procedure  for  the  common-law  oflence,  887-844 ;  indictments 
on  statutes,  845,  846 ;  evidence,  847-850. 

Mayhem  and  Statutory  Maims 851-859 

Procedure  for  the  common-law  ofifence,  with  general  views,  851- 
854 ;  proceedings  on  statutes,  855-858 ;  what  the  ofienoe  in- 
cludes, principals  of  first  and  second  degree,  &c.,  859. 

General  Views  relating  to  the  Procedure  for  Nuisance  .    •    860-878 
Explanations,  860,  861 ;  general  topics  relating  to  the  indict- 
ment at  the  common  law,  862-867 ;  same  upon  statutes,  868, 
869 ;  points  of  practice,  —  as,  dehiying  judgment  for  defend- 
ant to  remove  nuisance,  judgment  for  abatement,  refusing  to 
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qnash  till  nuisance  is  abated,  bill  of  particulara,  qualifica- 
tions of  jurors,  870-874. 

The  Nuisance  of  selling  Diseased  Meat 868 

The  Nuisance  of  carrying  on  an  Offensive  Trade      .    .  875-877 
The  Nuisance  of  rendering  the  Waters  of  a  River  un- 
wholesome     .     .     .  ' 878 

Obstructing  Government  and  Justice 879--898 

Explanations,  879,  880;  assaulting  an  officer  in  the  discharge 
of  his  official  duties,  881-887 ;  otherwise  resisting  an  offi- 
cer in  the  execution  of  his  official  duties,  888-895 ;  other 
obstructions,  —  as,  refusing  to  assist  officer,  dissuading  wit- 
ness from  testifying,  &c.,  896-898. 

Perjury 899-939 

Nature  of  the  procedure  for  this  ofience,  899, 900 ;  the  indict- 
ment, 901-926;  evidence,  927-986;  points  of  practice,— 
as,  indictment  joint  or  several,  the  verdict,  936,  937 ;  at- 
tempts, 938,  939. 

Prison  Breach,  Rescue,  and  Escape     .* 940-946 

Rape  and  the  Like 947-979 

Concerning  the  indictment  for  the  common-law  rape,  947-957 ; 
the  same  for  statutory  ravishings,  958-960 ;  evidence,  961- 
974 ;  points  of  practice,  —  as,  verdict,  duplicity,  and  the 
'  sentence,  975 ;  attempts,  976-979. 

Receiving  Stolen  Goods 980-991 

Riot  (including  Rout) 992-1000 

Robbery 1001-1008 

Sepulture 1009-1012 

Sodomy 1018-1018 

Subornation  of  Perjury 1019-1023 

Threatening  Letters 1024r-1029 

Treason." 1030-1041 

Concerning  the  mdictment,  1030-1036 ;  evidence,  1037-1039 ; 
points  of  practice,  —  as,  special  verdict,  &c.,  1040, 1041. 

Public  Way 1042,1043 
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ABATEMENT,  (See  Flea  in  Abatement.) 

of  nuisance,  how,  ii.  866,  870-^72. 
ABBREVIATIONS, 

abolition  of,  in  pleadings,  &c,,  i.  843. 
••ABOUT," 

the  hour,  in  burglary,  alleged  under  this  word,  ii.  181. 
ABSCONDING, 

by  prisoner,  at  the  trial,  i.  272,  278. 
ABSENT  WITNESS, 

using  former  testimony  of,  i.  1090-1099. 
ABUSE.  (See  Carnal  Abuse.)  • 

ACCESSORY,  (See  Accessoby  and  the  LiKe.) 

locality  of  the  indictment  against  the,  i.  57,  68. 

at  fact,  how  his  acts  alleged  in  pleading,  i.  882. 

joining,  in  indictment  against  principal,  i.  476. 

allegation  for  harboring  thieves  unknown,  i.  495. 

to  murder,  how  indicted,  i.  618. 

in  mayhem,  ii.  854. 
ACCESSORY  AND  THE  LIKE,  (See  Accessory.) 

Procedure  againsiy  discussed,  ii.  1-15. 

division  of  the  subject,  ii.  1. 
The  pleading,  ii.  2-11. 

di£ferent  sorts  of  accessories  distinguished,  ii.  2. 

principals  of  first  and  second  degree  distinguished,  ii.  8. 

statutes  and  their  effect,  ii.  4. 

stating  offence  according  to  outward  form  —  legal  effect,  iL  6,  6. 

against  principals  of  first  and  second  degree,  ii.  5,  6. 

against  accessories  proper  at  common  law,  ii.  7-10. 

joinder  with  principal,  ii.  7. 

how  indictment  framed,  ii.  8. 
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ACCESSORY  AND  THE  LIKE,  —  continued. 

accessory  before,  ii.  9. 

accessory  after,  ii.  10. 

how»  where  the  accessory  is  indicted  separately,  ii.  11 . 
The  evidence,  ii.  12-15. 

guilt  of  principal,  ii.  12,  13. 

record  of  principalis  convic'/on,  ii.  12. 

further  of  evidence  of  principalis  guilt,  ii.  13. 

evidence  against  principal  of  second  degree,  ii.  14. 

principal  and  accessory  as  witnesses  for  and  against  each  other,  ii.  15. 
ACCUSATION, 

prisoner's  right  to  know  nature  and  cause  of,  L  88. 
ACCOMPLICES,  (See  Accessory  —  Accessory  and  thb  Licb.) 

as  complainants  before  magistrate,  i.  719. 
As  witnesses,  discussed,  i.  1073*1083. 

old  doctrine  of  approvers,  i.  1073, 1074. 

English  statutes  in  United  States,  i.  1074,  1075. 

general  doctrine  of»  i.  1075,  1076. 

who  determine  whether  to  admit  —  States^  attorney  —  court,  i.  1076. 

doctrine  and  practice  in  Virginia,  ii.  1077. 

refusing  to  testify  or  testifying  badly,  i.  1078. 

whether  to  be  indicted  or  not,  i.  1079. 

incompetent  afler  having  been  sentenced,  i.  1080. 

competent  between  conviction  and  sentence,  i.  1080. 

weight  to  be  given  the  evidence  of,  i.  1081. 

admissible  for  prisoner  as  well  as  against,  L  1082. 

not  protected  from  criminating  self,  i.  1083. 
ACQUITTAL, 

how  judgment  of,  appear  in  record,  i.  1185. 
ACT, 

criminal,  not  in  the  same  locality  with  personal  presence,  i.  53. 

locality  of  the  criminal,  where  part  in  one  county  and  part  in 
another,  i.  54,  55. 

dodb  with  criminal  intent,  when  attempt,  ii.  71. 

of  one  conspirator  as  proof  against  another,  ii.  229. 
ACTING  IN  OFFICE, 

as  proof  of  official  character,  i.  1068. 
ADDITIONS, 

doctrine  of,  considered,  i.  671-674. 
quashing  indictment  for  want  of,  i.  772. 
ADDRESSES, 

order  of,  to  jury,  i.  962-965. 
ADULTERY, 

when  conviction  for,  on  indictment  Ibr  rape,  i.  419 ;  ii.  956. 
indictment  for  conspiring  to  charge  with,  ii.  241. 
ADVERB, 

may  be  sufficient  where  direct  allegation  required,  i.  558. 
AFFIDAVIT  TO  HOLD  TO  BAIL, 
procedure  for  perjury  in,  ii.  905. 
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AFFINITY, 

what,  disqualifies  to  be  juror,  i.  901. 
AFFRAY, 

right  of  unofficial  persons  to  suppress,  i.  166. 

officers  to  suppress,  i.  188. 
whether  indictment  for,  to  set  out  particulars,  i.  527. 
whether  separate  trials  for,  i.  1023. 
growing  out  of  duel,  ii.  308. 

indictment  for,  compared  with  indictment  for  riot,  ii.  998. 
Procedure  for  y  discussed^  ii.  16-28. 
a  form  of  the  indictment,  ii.  16. 
how  specific  the  main  charge  must  be,  ii.  17,  18. 
the  allegation  of  place,  ii.  19. 

of  the  fighting,  ii.  20. 
the  word  "  aflfray,"  &c.,  ii.  21. 
surplus  allegations,  ii.  22. 
a  form  suggested,  ii.  23. 
indictment  for  a  statutory,  ii.  24. 
whether,   on   indictment   for,   conviction   of  assault  and   batterj 

ii.  26. 
how,  where  two  persons  assault  each  other,  ii.  26. 
abettors  of,  are  principals,  ii.  28. 
"  AFORESAID." 

to  what  the  word,  refers  in  an  indictment,  i.  512.  • 

•  •  AFORETHOUGHT." 

the  word,  in  indictments  for  murder,  ii.  543-547,  593-595. 
"  AGAINST  HIS  WILL," 

words,  in  indictment  for  forcible  trespass,  ii.  890. 
in  indictment  for  rape,  ii.  951. 
in  indictment  for  robbery,  ii.  1006. 
••AGAINST  THE  FORM  OF  THE  STATUTE," 
must  be  repeated  in  each  count,  i.  429. 
in  general  when  to  be  used,  i.  601-605. 
whether  indictment  quashed  for  omitting,  i.  778. 
in  indictment  for  barratry,  ii.  99. 

for  champerty  and  maintenance,  ii.  155. 
why  the  indictment  for  murder  does  not  conclude,  ii.  499. 
in  indictment  for  rape,  ii.  950. 
for  sodomy,  ii.  1014. 
••  AGAINST  THE  PEACE," 

words,  whether  necessary  in  indictment,'  i.  648-652. 
repeated  in  each  count,  i.  429. 
indictment  omitting,  myr  be  quashed,  i.  773,  note. 
AGE,  (See  Old  Age.) 

how  allege,  i.  557. 

how  aver,  in  indictment  for  rape,  &c.,  ii.  954. 
for  attempt  to  commit  rape,  ii.  976. 
AGENT, 

how  acts  by,  alleged  in  pleading,  i.  882. 
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AGGRAVATION, 

allegation  and  proof  of  matter  of,  i.  516 ;  iL  568  606. 

of  assaults,  considered,  ii.  63,  64. 
ALIA  ENORMIA.  (See  Other  WRONGd.) 

ALIAS  DICTUS, 

concerning,  in  pleading,  i.  681. 
ALIBI, 
Doctrine  of,  discussed,  ii.  29-32.  , 

what  it  is,  ii.  29. 

nature  of  the  evidenQe,  ii.  80. 

presumptions  and  burden  of  proof,  ii.  31. 

rebutting  testimony,  ii.  32. 
ALIEN, 

cannot  be  grand  juror,  i.  849,  851,  884. 
petit  juror,  i.  923. 

half  of  the  jurors  aliens  in  case  of  alien  defendant,  i.  927-980. 

how  take  advantage  of  grand  juror  being,  i.  884. 
ALLEGATION,  (See  Conjunctivb   Allegation  —  DiajuNcnvB 

Allegation — Written  Allegation.) 

importance  to  prisoner  of  full,  i.  517,  518. 

full,  required  by  law,  i.  519. 
ALLEGIANCE.  (See  Contrabt  to  Allegiance.) 

ALTERING  AN  INSTRUMENT, 

when  forgery  consists  of,  how  allege  it,  ii.  419. 
ALTERING  SENTENCE,  (See  Amendment.) 

doctrine  as  to,  i.  1123. 
ALTERNATIVE, 

sentence  in  the,  to  fine  or  imprisonment,  i.'1137. 
ALTERNATIVE  EXPRESSIONS,    •       (See  "Ob.") 

in  general,  i.  585-592. 

in  indictment  for  forgery,  ii.  438-440. 
AMBIGUOUS, 

indi/;tment  should  not  be,  i.  500. 
AMENDMENT,  (See   Altering  •  Sentence  —  Statutes    of 

Amendments  —  Withdrawing  Plea.) 

of  indictments,  whether  at  common  law,  i.  707-710, 

of  indictment,  unconstitutional,  i.  97,  98,  711. 

of  the  plea,  by  withdrawal  and  substitution,  i.  124. 

of  the  complaint,  and  holding  prisoner  during,  i.  234,  721. 

of  the  information,  i*  714,  715. 

statutes  of,  and  jeofails,  L  705,  707. 

of  verdict,  i.  1018. 

of  docket  entries  and  record,  i.  11^  et  seq.  ' 
AMICUS  CLTtl-ai, 

how  far,  may  be  heard  in  behalf  of  prisoner,  i.  308. 

may  move  to  quash  proceedings,  i.  759. 
••  AND," 

use  of  the  word,  without  **  then  and  there,"  i.  408. 

in  indictment,  when  "  or"  in  statute,  484,  586. 
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"  AND."  —  continued, 

used  in  indictment,  where  law  itself  disjunctive,  i.  585-592. 
ANIMALS.  (See  Wild  Animals.) 

'•  ANOTHER." 

whether  the  word,  to  be  used  in  second  count,  i.  430. 
ANOTHER  CRIME,  (See  Crime— Other  Crime.) 

general  doctrine  as  to  admissibility  of  evidence  of,  i.  1064-1067. 
in  arson,  ii.  53. 
in  larceny,  ii.  750. 
in  attempt  to  kill,  ii.  662. 
ANSWERING  OVER, 

on  demurrer,  how,  i.  781,etseq. 

after  plea,  i.  754-757. 
ANTECEDENT, 

to  what,  a  word  will  be  referred,  i.  355. 
APPEAL, 

right  of,  by  constitutional  provisions  securing  jury  trial,  i.  8d4« 

jury  trial  secured  by,  i.  893. 

from  conviction  by  magistrate,  i.  723. 
APPEARANCE, 

how  defendant's,  secured,  i.  247-264. 
APPROVERS, 

old  doctrine  of,  and  statutory  substitute,  i.  1073-1075. 
ARBITRATOR. 

whether,  can  be  juror,  i.  902,  904. 
ARGUE, 

right  of  counsel  to,  i.  313. 
ARGUMENTATIVE, 

indictment  should  not  be,  L  508. 
ARRAIGNMENT, 

the,  viewed  as  a  step  in  a  criminal  cause,  i.  17. 

prisoner  to  be  present  at  the,  i.  268. 
The,  discussed,  i.  728-733. 

general  view,  i.  728. 

formalities,  i.  729,  730. 

prisoner  then  to  plead,  i.  730,  733. 

bringing  prisoner  to  bar  -^  demeanor,  i.  731. 

holding  up  the  hand,  i.  732.  * 

reading  indictment,  waiving  reading,  Ac,  i.  733.  • 
ARRAY, 

challenge  to  the,  considered,  i.  876  et  seq. 
ARREST,  (See  Warrant.) 

the,  a  step  in  a  criminal  cause,  i.  30,  31. 

of  lewd  girls  in  house  as  evidence  of  being  bawdy-house,  ii.  117. 

after  an  escape,  i.  1208  et  seq. 
Law  and  practice  of  the,  discussed,  i.  155-224. 

order  of  the  discussion  stated,  i.  155. 
Manner  of  the  arrest,  and  the  rights  of  persons  arrested  and  arresting, 
i.  156-163. 
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ARREST,  —  continued. 

definition  of,  i.  156. 

what  restraint  necessary,  i.  157. 

what  besides  restraint,  i.  158. 

what  violence  lawful,  breaking  from,  killing  a  felon,  i.  159-161. 

unlawful,  i.  162. 

how  treat  person  arrested — re-arrest,  i.  168. 
The  arrest,  without  warrant,  by  unofficial  persons,  i.  164-172. 

crime  not  to  arrest  one  committing  a  felony,  i.  164. 

right  to  arrest  for  attempted  felony  or  misdemeanor,  i.  165-175. 

duty  to  assist  officers  making,  i.  172. 
The  arrest  without  warrant  by  the  officers  of  the  law,  i.  173-186. 

the  right  at  least  as  broad  as  that  of  private  persons,  i.  173. 

by  justices  of  the  peace,  history  of  die  hght,  i.  174-178. 

when  warrant  necessary,  i.  179,  180. 

by  sheriffs,  constables,  police  offioei:^,  and  the  like,  i.  181-186. 
,  conservators  of  the  peace,  i.  181. 

must  arrest  for  past  offence  of  grade  of  felony,  i.  181. 

reasonable  cause  for  suspicion,  i.  182. 

power  of  watchmen  and  beadles,  i.  182. 

crimes  committed  in  presence  of  the  officer,  i.  188. 

statutory  authority  and  local  points,  i.  184  and  note. 

may  command  assistance,  i.  185. 

private  persons  must  act  in  officer^s  presence,  i.  186. 
The  arrest  under  warrant,  i.  187-193. 

(See  Warrant.) 
The  breaking  of  doors  and  the  like,  to  make  an  arrest,  i.  194-207. 

Chitty^s  division  of  the  topic,  i.  194. 

house  of  suspected  party,  distinctions,  i.  195-202. 

on  search-warrant,  i.  203. 

house  of  third  person,  i.  204, 205. 

on  pursuit  after  escape,  inner  doors,  i.[205.  ^ 

how  to  execute  the  warrant,  i.  206. 
•   on  Sunday,  i.  207. 

The  arrest  of  persons  and  goods  under  search-warrants,  i.  208,  209. 
The  seizing  of  goods  in  other  cases  of  arrest,  i.  210-212. 

right  of  searcliing  prisoners,  i.  211. 

restoration  by  order  of  court,  i.  212. 
The  disposal  qf  the  arrested  person,  i.  213-218. 

by  private  person  without  warrant,  i.  213. 

by  officer  without  warrant,  i.  214. 

by  a  watchman,  215. 

by  warrant,  216. 

prisoner  before  magistrate  is  still  in  officer^s  custody,  i.  217. 

disposal  of  things  taken  on,  i.  218. 
Fugitives  from  justice,  i.  219-224. 

introductory  view,  i.  219. 

constitutional  and  statutory  provisions  of  U.  S.,  i.  220-222. 

auxiliary  State  legislation,  i.  223. 
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AKREST,  —  continued. 

treaties  with  foreign  nations,  i.  224. 
ARREST  OF  JUDGMENT,  (See  Motion  in  Arrest.) 

one  of  the  steps  in  a  criminal  cause,  i.  42. 

when  for  insufficient  allegation  of  time,  i.  403-405. 

joinder  of  separate  offences  of  same  nature,  no  objection  in,  i.  424. 

whether,  for  daplicity,  i.  442,  443. 

for  misdoings  of  grand  jury,  i.  887-889. 

on  motion  of  one  joint  defendant  after  conviction  of  all,  i.  1038. 

prisoner  asked  whether  any  thing  to  say  in,  i.  1118. 
LanD  and  practice  of,  discussed,  i.  1107-1113.  ^ 

general  view,  i.  1107. 

the  motion  in,  less  common  than  formerly  —  why,  i.  1108. 

for  what  defects,  L  1108,  1109. 

when  —  and  arrest  without  motion,  i.  1110. 

effect  of  the  arrest,  i.  1110. 

statutes  modifying  the  old  law  of,  i.  1111. 

their  constitutionality,  i.  1112. 

form  of  the  motion,  i.  1113. 
ARSON,  (See  Arson  and  othbr  Burnings.) 

when  indictment  must  state  value  of  property,  i.  540,  567. 

indictment  must  set  out  the  ownership  truly,  i.  573,  583. 

*'  set  fire  to,*^  *'  bum,^^  in  the  indictment  on  statute,  i.  613. 

evidence  of  another,  i.  1064  et  seq. 
ARSON  AND  OTHER  BURNINGS,  (See  Arson.) 

The  procedure  discussed,  ii.  33-53. 

form  of  the  common-law  indictment,  ii.  83. 

the  same  discussed,  ii.  34. 

form  of  the  indictment  on  statutes,  ii.  35. 

the  allegation  of  ownership,  ii.  36-40. 
human  being  in  house,  ii.  40. 

**  there  situate,"  ii.  41. 

allegations  introduced  to  show  the  intent  and  the  like,  ii.  42<'45. 

set  fire  to  —  burn,  ii.  46,  47. 

value,  u.  48. 

attempts,  ii.  49. 

evidence,  ii.  50-53. 
of  intent,  ii.  50. 
intent  in  attempts,  ii.  51. 
view — what  for  jury,  ii.  52. 
confessions — threats,  another  crime,  ii.  53. 
"AS  FOLLOWS," 

meaning  of  the  words,  in  an  indictment,  i.  559. 
ASSAULT,  (See  Assault  ani>  Battsry.) 

aggravations  which  enhance  the  punishment  must  be  alleged,  i.  82. 

use  of  *'  then  and  there"  in  indictment  for,  i.  411,  413. 

more  assaults  than  one  punishable  on  same  indictment,  i.  425. 

on  more  persons  than  one,  charged  in  one  count,  L  437. 

by  more  persons  than  one,  i.  437. 
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ASSAULT,  —  continued. 

joinder  of  defendants  in  indictments  for,  i.  469. 
surplusage  in  indictment  for,  i.  481,  note, 
indictment  allege  name  of  person  injured,  i.  548. 
how  indictment  for  felonious,  i.  617. 
special  verdict  for,  how,  i.  1006. 
sentence  in  cases  of,  i.  1128. 
word,  whether  necessary  in  indictment  for,  ii.  57. 
with  intent  to  kill,  how,  ii.  77. 
with  other  intent,  ii.  80. 

allegation  of,  in  indictment  for  attempt  to  commit  rape,  ii.  82. 
with  intent  to  rob,  indictment  for,  ii.  84,  85. 
allegation  of,  on  indictment  for  disturbing  meeting,  ii.  297. 
growing  out  of  duel,  ii.  303. 

allegation  of,  in  indictment  for  false  imprisonment,  ii.  366. 
alleging,  in  indictment  for  homicide,  ii.  512. 
word,  not  necessary,  ii.  513. 

how  as  to  allegation  of,  in  indictment  for  murder  by  poison,  ii.  55 4» 
in  indictment  for  murder  by  starving,  ii.  558,  559. 
with  intent  —  multifarious  —  what,  ii.  656. 
allegation  of,  in  indictment  for  kidnapping,  ii.  692. 
included  in  a  maim,  ii.  859. 
how,  in  indictment  for  rape,  ii.  855,  856. 
allegation  of,  in  indictment  for  riot,  ii.  993,  994. 
conviction  for,  on  indictment  for  riot,  ii.  tOOO. 
with  intent  to  kill  — the  procedure,  ii.  651-659. 
upon  an  officer  —  the  procedure  discussed,  ii.  881-886. 
ASSAULT  AND  BATTERY,  (See  Assault  —  Battkry.) 

how  alleged  in  indictment  for  false  imprisonment,  i.  437,  note, 
joining  several  offences  of,  in  one  indictment,  i.  452. 
whether  conviction  of,  on  indictment  for  affray,  ii.  25. 

committed  by  two  persons  on  each  other,  ii.  26. 

with  intent  to  kill,  procedure  for,  ii.  651-654. 
Procedure  for,  discussed,  ii.  54,  70. 

how  the  subject  divided,  ii.  54. 
The  indictment,  ii.  55-64. 

forms  of  the  indictment,  ii.  55,  56. 

**  with  force  and  arms,**  **  in  the  peace,**  &c.,  **  to  the  damage,'*  ^., 
**  then  and  there,**  ii.  57. 

*•  wilfully,'*  &c.,  ii.  68. 

where  the  indictment  is  against  more  than  one,  ii.  59. 

charging  the  assault  upon  more  than  one,  ii.  60. 

where  two  persons  assault  each  other,  ii.  61. 

how,  as  to  showing  that  the  person  assaulted  was  living,  ii.  62. 

how,  as  to  aggravated  assaults,  ii.  63,  64. 
The  evidence,  ii.  66-70. 

surplusage  —  variance  —  name,  ii.  65. 

character  of  injured  person,  ii.  65. 

proof  of  intent,  ii.  67. 
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ASSAULT  .AND  BATTERY, ^continued. 

character  of  defendant,  li.  68. 

declarations  of  thinl  persons,  ii.  68. 

wife  for  and  against  husband,  ii.  69. 

presumptions  —  parent  and  child,  &c.,  ii.  70. 
ASSUMING.  (See  Officer.) 

ATTAINDER, 

constitutional  guaranty  against,  i.  86. 
ATTEMPT,  (See  Homicide  —  Solicitation  ;  also,  the  titles  of  the 

various  other  offences  to  commit  which  the  attempt  is  made.) 

in  what  county  the  indictment  for,  i.  57. 

referring  from  one  count  to  another  in  indictment  for,  to  commit 
rape,  i.  431. 

how  allege,  endeavor  to  seduce,  i.  436. 

count  may  allege  attempt  to  commit  more  offences  than  one,  i.  487. 

to  kill,  how  closely  indictment  follows  statute,  i.  613. 

sentence  in  case  of,  i.  1128. 

to  commit  arson,  how  the  indictment,  ii.  49. 

proof  of,  ii.  51. 

word,  in  indictment  for  the,  ii.  80. 

procedure  for  the,  in  false  pretence  cases,  ii.  194-196. 
*  ^  sufficient,  to  constitute  embracery,  ii.  347. 

to  commit  homicide,  procedure  for,  ii.  643-663. 

as  to  the  procedure  for,  in  larceny,  ii.  771. 

to  commit  perjury,  the  procedure,  ii.  938,  939. 

to  commit  rape,  procedure  for,  ii.  976-979. 
Procedure  for^  disctusedy  ii.  71-97. 

what  is  an  —  scope  of  the  doctrine  explained,  ii.  71,  72. 

how  this  discussion  divided,  ii.  73. 
Solicitations  to  crime,  being  one  form  of  the  attempt,  ii.  74-76. 

how  specific  the  indictment,  ii.  74,  75. 

form  of  the  indictment,  ii.  74. 

how  in  subornation  of  perjury,  ii.  75. 

**  solicit,''  **  endeavor  to  seduce,"  ii.  75,  76. 

form  of  indictment  for  attempting  to  seduce  from  service,  ii.  76. 
Where  one  crime  is  committed  with  the  intent  to  produce  a  result  which 
would  constitute  a  higher  crime,  ii.  77-85. 

form  of  the  indictment —  assault  with  intent,  ii.  77. 

allege  what  two  things,  ii.  78. 

form  as  depending  on  construction  of  the  statute  on  which  indictment 
drawn,  ii.  79. 

conform  to  terms  of  statute,  ii.  80. 

stabbing,  shooting,  with  intent,  ii.  79. 

**  attempt,"  **  intent,"  ••  intention,"  ii.  80.  ' 

form  for  attempt  to  commit  the  felony  of  rape,  ii.  81. 

how  this  should  be,  ii.  82. 

how  indictment  follow  statute,  ii.  83. 

form  for  attempt  to  rob,  ii.  84,  85. 
Other  act  done  with  intent  to  commit  a  particular  crime,  ii.  86-93. 
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ATTEMPT,  —  continued. 

general  view,  ii.  86. 

indictment  for  attempting  to  steal  in  dwelling-house,  il.  87. 

discussion  of  this  indictment,  ii.  88  et  seq. 

indictment  for  attempted  pocket-picking,  ii.  89. 

attempt  to  maim,  ii.  90. 

these  indictments  discussed,  ii.  88-92. 

more  crimes  than  one  intended  —  duplicity,  ii.  93. 
The  evidence,  ii.  94-97. 

husband  attempting  to  kill  seducer  of  wife,  iL  95. 

presumption  of  gun  being  loaded,  ii.  96. 

presumption  as  to  intent,  ii.  97. 
ATTORNEY,    (See  Attorney-Genekal — Counsel  for  Defendaiit — 

Prosecuting  Officer.) 

may  honorably  defend  those  who  are  really  guilty,  i.  94. 

when  the  prisoner  may  plead  by,  i.  268  et  seq. 

presence  at  trial  in  place  of  prisoner,  i.  270,  271. 
ATTORNEY-GENERAL,  (See  Prosecuting  Officer.) 

power  of,  to  file  criminal  informations,  i.  141-144. 

how  employed  for  the  defence,  i.  300-302.- 
ATJTREFOIS  ACQUIT,  (See  Former  Jeopardy.) 

is  a  plea  in  bar,  i.  742. 

pleading  over  after,  i.  754,  755. 

plea  of,  discussed,  i.  810-817.  * 

AUTREFOIS  ATTAINT, 

is  a  plea  in  bar,  i.  742. 

plea  of,  not  now  available,  i.  806. 
AUTREFOIS  CONVICT,  (See  FoRBfER  Jeopardy.) 

is  a  plea  in  bar,  i.  742. 

the  order  of  trial  upon,  i.  752-754. 

pleading  oyer  after,  i.  754,  755. 

plea  of,  discussed,  i.  808,  809. 
AVAILABLE, 

every  right  to  be  made,  i.  113-116. 
AVERMENT,     (See  Indictment  —  Needless  Ayerbcents  —  Order  of 

Ayerments  —  Substantial  Ayermbnts.) 

quashing  indictment  for  material,  omitted,  i.  772. 

BAD  COUNT,  (See  Counts.) 

effect  of,  in  indictment,  i.  426. 

quashing,  i.  764. 

as  affecting  the  sentence,  i.  1125-1131. 
BAD  ENGLISH,      •     (See  GRASfMAR  —  Spelling  —  Ungrammaticai.) 

effect  of,  in  indictment,  i.  354. 
BAIL,        (See  Affidaytt  to  hold  to  Bail —  Insufficient  Bail.) 

what  it  is,  i.  248.  ^ 

powers  and  liabilities  of,  i.  247-264. 

local  practice  as  to,  i.  251  and  note. 

allowing,  to  await  pardon,  i.  846. 
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BAIL,  —  eoniinued. 

insufficient,  not  an  escape,  i.  1212. 

secondary  evidence  of  lost  process,  i.  1216. 
BAKING  UNLAWFULLY, 

how  indicted  for,  i.  571. 
BANK-BILLS,  (See  Forgery  of  Writings  —  Possession.) 

indictment  for  having  fictitious,  i.  523. 

how  describe,  in  indictment  for  larceny,  i.  619 ;  ii.  699  et  seq. 

in  indictment  for  forgery,  whether  set  out  name   of  the  State, 
ii.  409. 
Procedure  for  forging  and  uttering  forged ^  ii.  445-460. 

introduction,  and  statutes  recited,  ii.  445-447. 

some  English  counts  for  forging,  &c.,  ii.  448. 

views  as  to  the  same,  ii.  449,  450. 

following  the  statutory  words,  ii.  450. 

proposed  forms,  ii.  451,  452. 

the  purport  clause,  ii.  453  et  seq. 

how  describe  the  instrument  with  reference  to  the  terms  of  the  stat- 
ute, and  how  prove,  ii.  453-460. 

some  points  digest^,  ii.  460,  note. 
Procedure  for  having  in  possession,  with  t'ntefU,  jrc,  ii.  461-469. 

nature  of  the  offence,  ii.  461. 

how  set  out  forged  instrament,  ii.  462. 

form  of  indictment,  ii.  468. 

discussions  as  to  the  form,  ii.  464-467.      ' 

proof  of  intent,  existence  of  bank,  &c.,  ii.  468,  469. 
•*  BANK-NOTE," 

words,  in  indictment  for  larceny,  ii.  732. 
BANK  OFFICERS, 

as  witnesses  in  forgery,  ii.  431. 
BANKERS,  (See  Embezzlement.) 

the  procedure  against,  for  embezzlement,  ii.  338  et  seq. 
"  BARILLA,'* 

word,  sufficient  in  larceny,  ii.  701. 
BARRATRY,  (See  Common  Barrator.) 

whether  several  can  be  joined  in  indictment  for,  i.  470. 

indictment  for,  how  minute,  i.  494,  531. 

words  <'to  the  common  nuisance,"  in  indictment  for,  ii.  868. 
Procedure  for,  discussed,  ii.  98-103. 

a  form  of  the  indictment,  ii.  98. 

the  same  discussed,  ii.  99-101. 

proposed  form,  ii.  102. 

whether  a  continuando  necessary,  ii.  103.  , 

proposed  form  of  the  continuando,  ii.  103. 
BASTARD, 

name  of,  considered,  i.  686 ;  ii.  507,  508. 

concealing  death  of —  number  of  defendants,  i.  465. 
BASTARDY, 

indictment  for  conspiring  to  charge  with,  how,  ii.  241. 
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BATTERY.  (See  Assault  and  Battery.) 

count  may  charge  a,  of  more  persons  than  one,  i.  437. 
alleging,  in  indictment  for  homicide,  ii.  512. 

when  allegation  of,  necessary  in  indictment  for  assault  with  intent, 
ii.  658. 
BAWDY  HOUSE,  (See  Coimom  Bawdy  House  —  Lbttzng  Houbb 

FOR  Bawdry.) 
allegation  against  keeper,  general,  i.  531. 
words,  in  indictment  for  keeping  bawdy  house,  iL  106. 
Procedure /or  keeping^  discussedy  ii.  104-122. 
order  of  the  discussion,  ii.  104. 
The  indictment,  ii.  106-111. 
form  of  the  indictment,  ii.  105. 

words  **  disorderly  house,"  —  **  bawdy  house,"  ii.  106. 
duplicity,  ii.  106. 

names  of  frequenters,  and  instances  of  bawdry,  ii.  107. 
for  lucre,  indorsement  of  prosecutor^s  name,  &c.,  ii.  108. 
husband  and  wife — joinder,  ii.  109,  110. 
distinct  transactions  —  '*  separaliter,"  ii.  110. 
allegation  and  proof  of  the  locality,  ii.  111. 
The  evidence,  ii.  112-118. 
general* repute,  ii.  112-115. 

keeper,  prostitute  —  character  of  frequenters,  ii.  112,  116.  \ 

disturbances  —  lewd  conduct,  ii.  115|  116. 
arrests  of  girls  in  house,  &c.,  ii.  117. 
witnesses  refusing  to  testify,  ii.  117. 
proof  that  defendant  is  keeper,  ii.  118. 
The  letting  of  the  house  for  bawdry,  iL  lld-122. 
he  law  itself,  ii.  119. 
indictment,  ii.  120. 
evidence,  ii.  121,  122. 
••  BEAT." 

meaning  of  the  word,  i.  356. 
"  BEING," 

effect  of  the  word,  as  to  allegation  of  time,  i.  410. 
same,  as  to  allegation  of  age,  i.  557. 
BELIEF.  (See  Opinion.) 

BENEFIT  OF  CLERGY, 

declinatory  plea  of,  i.  787. 
record  of  allowance  of,  i.  1184. 
BESTIALITY.  (See  Sodomy.) 

BIAS, 

as  disqualification  to  be  juror,  i.  901,  903  et  seq 
BILL  OF  ATTAINDER, 

what,  constitutional  provision  forbidding,  i.  86. 
BILL  OF  EXCHANGE, 

procedure  for  forgery  of,  ii.  740-742. 
BILL  OF  PARTICULARS, 

doctrine  and  practice  of,  discussed,  i.  643-646. 
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BILL  OF  PARTICULARS,  —  con«m««l. 

inprosecution  for  barratry,' ii.  100. 
for  being  common  scold,  ii.  201. 
for  conspiracy,  ii.  209. 
for  nuisance,  ii.  873. 
BINDING  OVER,  (See  Commitment  —  Complaint  befobb  Mag* 

I8TRATB  —  Court  of  Riscord  —  Justice  op  Peace.) 

by  magistrate,  the  proceedings,  i.  225-239. 
BLASPHEMY, 

disturbing  peace  by,  how  allege,  i.  657. 

procedure  for,  discussed,  ii.  123-125. 

further  of  oral,  ii.  808. 
BODY, 

proceed  against  the,  to  collect  fine,  i.  1132  et  seq. 
BOOKS, 

whether  read,  to  jury,  ii.  686. 
BOOKS  OF  RECORD.  (See  Recobd.) 

"  BRAWLER."  (See  "  Common  Brawler.") 

BREACH  OF  DUTY, 

not  allege,  in  disjunctive,  i.  591. 
BREAKING  DOORS, 

to  make  arrest,  i.  194  et  seq. 
BREAKING  AND  ENTERING, 

allegation  and  proof  of  i^  burglary,  ii.  140,  141. 
BREAKINGS,         •  (See  Burolart.) 

various  criminal,  procedure  for,  discussed,  ii.  128-153. 
BRIBERY, 

locality  of  the  crime  of,  i.  61. 

indictment  for  the  attempt  need  not  mention  the  sum  offered,  ii.  76. 

the  procedure  discussed,  ii.  126,  127. 
**  BUGGERY,"  (See  Sodomy.) 

word,  in  indictment  for  sodomy,  ii.  1016. 
"  BUILDING," 

word,  in  indictment  for  compound  larceny,  ii.  779. 
BURDEN  OF  PROOF, 

doctrine  of,  diiscussed,  i.  1048,  1066-1058. 

on  plea  of  forxfier  jeopardy,  i.  816. 

when  alibi  is  set  up,  ii.  31. 

in  the  law  of  homicide,  ii.  616-623. 

on  question  of  insanity,  ii.  669  et  seq. 
BURGLARY, 

aggravations  oC  which  enhance  the  punishment  must  be  alleged,  i.  88. 

joining  counts  for  larceny  with  counts  for,  i.  42^. 

count  for,  may  charge  larceny  actually  committed,  i.  439. 

how  the  intent  in,  alleged,  i.  622. 

description  of  place  of,  in  indictment,  i.  672. 

indictment  to  use  word  "  dwelling-house,"  not  house,  i.  673. 

allegation  and  proof  of  intent  to  correspond,  i.  682. 

ownership  in  indictment  for,  i.  683. 
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BURGLARY,  —  continued, 

partial  verdict  for,  i.  1009. 

evidence  of  another,  i.  1066. 

unlawful  combination,  &c.,  as  evidence  in,  ii.  290,  note. 
Procedure/or,  toith  other  hreakingSy  discussed,  ii.  12^153. 

form  of  indictment  for,  ii.  129. 

how  the  forms  vary,  ii.  130. 

allegation  and  proof  of  time,  ii.  181-134. 

allegation  of  place,  ii.  135,  136. 

allegation  of  ownership,  ii.  137-139. 

same,  of  the  breach  and  entrj,  ii.  140,  141. 

allegation  and  proof  of  the  particular  intent,  ii.  142-150. 

evidence — tools  of  burglar}',  stolen  goods,  ii.  151, 152. 

this  offence  connected  with  others,  ii.  153. 
BURIAL.  (See  Sepulture.) 

"  BURN,** 

word,  in  indictment  for  arsdn,  ii.  46,  47. 
BURNING  BUILDINGS.  (See  AasoN  akd  otheb  Bubnings.) 

BURNINGS, 

procedure  for  various  forms  of,  ii.  38-53. 
••BY  COLOR  OF  OFFICE," 

words,  in  an  indictmenl;  for  extortion,  ii.  858. 
••  BY  FORCE," 

words,  in  indictment  for  carnal  ravishment,  ii.  959. 
••BY  REASON  OF  THE  PREMISES," 

words,  in  indictment  for  carrying  on  offensive  trade,  ii.  876. 
BY-STANDER, 

how,  to  aid  in  arrests,  i.  185,  186. 

CAPIAS  PRO  FINE, 

practice  as  to,  i.  275,  note,  1133,  note. 
CAPITAL  CASES, 

care  of  jury  in,  i.  995. 

concerning  the  sentence  in,  i.  1140. 

caution  to  prosecuting  officers,  ii.  634. 
CAPITAL  PUNISHMENT,  (See  Capital  Cases  — Ezscutioh  ov 

Sentence.) 

when  scruples  as  to,  disqualify  to  be  juror,  i.  918. 
CAPTION, 

of  the  indictment,  law  as  to,  i.  653-668. 

defective,  reached  on  motion  to  quash,  i.  765. 
on  motion  in  arrest,  i.  1109. 

form  of  a,  i.  657,  1168. 

how  appear  in  the  record,  i.  1168. 

amendments  of  the,  i.  708. 
CARD-MAKERS, 

conspiracy  by,  ii.  227. 
CARET, 

in  indictment,  i.  338. 
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CABNAL  ABUSE,  (See  IUfe.) 

procedure  for,  ii.  960. 
CABNAL.  KNOWLEDGE, 

allegation  of,  in  indictment  for  sodomy,  u,  1015. 
CABNAL  BAVISHMENT, 

procedure  for,  ii.  968,  969. 
CABBIEB,  (See  Common  Carrier.) 

neglect  of,  causing  death,  form  of  indictment  for,  i.  642. 
CABBYING  ABMS, 

indictment  for,  how,  i.  688. 
CEBTAINTY, 

in  pleading,  explained,  i.  823-828. 

how,  in  description  of  goods,  &c.,  i.  676-676. 
CEBTIOBABI.  (See  Writ  of  Certiorari.) 

CHALLENGE, 

of  grand  jurors,  &c.,  i.  876-881. 

of  petit  jurors,  explained,  i.  933-946. 

the,  to  jurors,  where  there  are  several  defendants,  i.  1027-1032. 

of  petit  juror,  hj  whom,  i.  933. 

how  the  defect  shown,  i.  984. 

peremptory,  the  law  of,  stated,  i.  936-946; 

to  the  array  and  to  the  polls,  distinguished,  i.  876  et  seq. 

for  principal  cause  distinguished  from,  to  the  favor,  i.  906. 

to  the  favor,  law  of,  considered,  i.  903  et  seq. 
CHALLENGE  TO  FIGHT,  (See  Duellino.) 

,  procedure  for,  duelling,  ii.  304  et  seq. 

procedure  for  provoking  a,  ii.  310'. 
CHAMPEBTY,  (See  Common  Chamfbrtt.) 

procedure  for,  discussed,  ii.  164-166. 
CHAPEL, 

procedure  for  larceny  from,  ii.  777. 
CHABACTEB, 

presumptions  arising  from,  rule  of  evidence,  L  1062,  1063. 

of  injured  person  as  evidence  in  assault  and  battery,  ii.  66. 

of  defendant,  ii.  68. 

of  frequenters  of  bawdy  house  as  evidence,  ii.  112  etseq. 

of  deceased  as  evidence  in  homicide,  ii.  626-630. 
CHABGE, 

'of  judge  to  jury,  considered,  i.  976-982. 
CHATTELS, 

how  indictment  describe,  i.  676. 
CHEAT,  (See  Cheats  and  Faubb  Prbtekces — False  Wbi€bt8 

AND  MbaSURES.) 

how  indictment  for  conspiracy  to,  i.  616 ;  ii.  207-220,  236. 
to  defraud  the  public,  ii.  243. 
CHEATS   AND  FALSE  PBETENCES,  (See  Cbeaib  —  False 

Pretences.) 
Frocedure/or,  discussed,  ii.  167-198. 

explanation  —  order  of  discussion,  ii.  167. 
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CHEATS  AND  FALSE  PRETENCES,  —  con^iittied. 
Indictment  for  the  common-law  cheat,  ii.  158-161. 
form  for  selling  by  false  scales,  ii.  158. 
particular  allegations  discussed,  ii.  159-161. 
Indictment  for  the  statutory  offence,  iL  162-186. 
form  of  indictment,  ii.  162. 
particular  words  discussed,  ii.  163,  164. 
rules  for  the  indictment ;  namely,  — 
must  specify  the  pretences,  ii.  165-167. 
must  negative  the  pretences,  ii.  168,  169. 
need  not  set  forth  all  pretences  used,  ii.  170. 
proof  need  not  cover  all  alleged,  ii.  171. 
must  allege  that  defendant  knew  pretences  false,  ii.  172. 
must  state  what  was  obtained,  and  from  whom,  ii.  173,  174. 
must  connect  pretences  with  accomplished  fraud,  ii.  175,  176. 
when  must  allege  value  of  property  obtained,  ii.  177. 
need  not  state  exact  words  of  the  pretence,  ii.  178. 
must  follow  terms  of  statute,  ii.  179-182. 
must  not  create  variance  between  it  and  proof,  ii.  183, 184. 
how  as  to  alleging  a  larceny,  ii.  185. 
whole  structure  to  be  considered,  iL  186. 
The  evidence,  ii.  187-193. 
variance  —  lost  vrriting,  &c.,  ii.  187,  188. 
means  —  thing  obtained,  ii.  188. 
plans  to  entrap — writing — parol,  ii.  189. 
the  intent,  ii.  190. 

falsity  of  the  pretences,  their  effect,  ii.  191,  192. 
injured  person  as  witness,  ii.  192. 
representations  by  third  persons,  ii.  193. 
Attempts,  ii.  194-196. 
Points  of  practice,  ii.  197,  198. 
locality  of  the  offence*  ii.  197. 
restoration  of  the  property,  ii.  198. 
CHILD, 

kidnapped,  affection  of,  as  evidence,  ii.  695. 
CHILD  MURDER,  (See  Homicide.) 

how  minute  the  allegations  of  the  indictment,  i.  527. 
CHOICE  OF  PROCEEDINGS, 

some  views  concerning,  i.  28-44. 
CHRISTIAN  NAME, 

views  concerning  the,  i.  683,  684. 
CHURCH, 

not  going  to,  indictment,  how,  i.  632. 
procedure  for  larceny  from,  ii.  777.  ' 
CIRCUIT  COURT,  (See  Court.) 

of  United  States,  how  decisions  in  crimioal  cases  revised,  i.  1195. 
CIRCUMSTANTIAL  EVIDENCE, 

difference  between,  and  direct  evidence,  i.  1069  et  seq. 
cannot  find  verdict  on,  disqualifies  juror,  i.  917. 
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CmCUMSTANTLAL  EVIDENCE,— con^tntwd. 

in  case  of  conspiracy,  ii.  227. 

in  case  of  counterfeiting  coin,  ii.  254,  268. 
CIVIL  PLEADING, 

compared  with  criminal,  i.  820,  821. 
CIVIL  WAR, 

effect  of,  as  disqualifying  to  be  juror,  for  the  treason,  L  914,  915. 
••CLAUSE," 

of  statute,  meaning  of  word,  i.  634. 
CLERGY,  (See  Bbnbfit  of  Clerot.) 

how  allowance  of,  appear  in  record,  i.  1184. 
CLERICAL  ERROEIS, 

as  not  vitiating  indictment,  i.  857. 
CLERK, 

procedure  for  larceny  by,  ii.  775,  776. 
CLIENT, 

whether,  can  be  juror,  i.  992. 
CLOG  THE  RECORD, 

indictment  should  not,  i.  528. 
CLOSE  OF  TERM, 

effect  of>  on  amendments  of  docket  entries  and  record,  i.  1160 
et  seq. 
CO-DEFENDANTS, 

witnesses,  when,  i.  1020, 1021. 
COIN,  (See  Countbrfbitino  thb  Coin.) 

having  counterfeit,  with  intent,  &c.,  ii.  265-268. 

how  described  in  indictment  for  larceny,  ii.  703-705. 

offences  against  the,  procedure  for,  discnssed,  ii.  246-271. 
.  (See  CouNTBRFErnKG.) 

COINING, 

indictment  for,  how,  i.  529. 
"  COLOR  OF  OFFICE," 

words,  in  indictment  for  extortion,  ii.  358. 
"  COLT," 

word,  for  statutory  "  horse,"  or  •'  mare,"  i.  619. 
COMBINATION.  (See  Unlawful  Combinatiok.) 

COMMENCEMENT, 

of  count,  h)w,  i.  429. 
'  of  the  indictment,  what  and  how,  i.  655,  660, 662,  668. 
COMMITMENT,  (See  Bindino  Ovbr.) 

the,  a  step  in  a  criminal  caOse,  i.  82,  38. 

magistrate's  power  of,  i.  229. 

'evidence  necessary  for,  i.  238. 

order  of,  accompanying  sentence  to  a  fine,  L  1132  et  seq. 
"  COMMON  BARRATOR,"  (See  Barratry.) 

words,  whether  alone  sufficient  in  indictment,  i.  581 ;  ii.  99. 
essential  in  indictments  for  barratry,  it.  99. 
"  COMMON  BAWDY  HOUSE,"  (See  Bawdy  Housb.) 

sufficiency  of  the  general  words,  in  an  indictment,  i.  531. 
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•*  COMMON  BRAWLER," 

words,  in  indictmeDt  for  common  scold,  ii.  200. 
COMMON  CARRIER,  (See  Carrikb.) 

form  of  indictment  against,  for  death  of  passenger,  i.  542. 
as  alleged  owner,  in  larceny,  ii.  720. 
**  COMMON  CHAMPERTER,"  (See  Champekty.) 

words,  not  sufficient  in  indictment,  i.  530. 
**  COMMON  CHEAT,"  (See  Cheat.) 

words,  not  sufficient  in  indictment  for  cheats  ii.  160. 
"  COMMON  CONSPIRATOR,"  (See  Conspikact.) 

words,  not  alone  sufficient  in  indictment,  i.  530. 
"COMMON  DEFAMER," 

words,  not  alone  sufficient  in  indictment,  i.  530. 
"  COMMON  DISTURBER," 

words,  not  sufficient  in  indictment,  i.  530,  531. 
-COMMON  DISORDERLY  HOUSE," 

words,  in  indictment  for  keeping  disorderly  house,  ii.  275. 
-COMMON  EVIL-DOER," 

words,  not  alone  sufficient  in  indictment,  i.  530. 
"COMMON  FORESTALLER," 

words,  not  alone  sufficient  in  an  indictment,  i.  530. 
•»  COMMON  GAMING-HOUSE."  (See  Gaming-House.) 

words,  whether  sufficient  in' indictment  lor  keeping  a  common  gaming 
or  disorderly  house,  i.  531 ;  ii.  275. 
*•  COMMON  NUISANCE,"  (See  Numance  — "  To  the  Coicmon 

Nuisance.") 
"COMMON  OPPRESSOR," 

words,  not  alone  sufficient  in  indictment,-  i.  530. 
COMMON  SCOLD, 

words,  in  indictment,  i.  531 ;  ii.  200. 
how  minute  the  allegation,  i.  494. 
joinder  of  defendants  in  indictment  for,  i.  470. 
words  '*  to  the  common  nuisance,"  in  indictment  against,  ii.  S63. 
Procedure  against,  discussed,  ii.  199-201. 
form  of  the  indictment,  ii.  199. 
the  same,  discussed,  ii.  200. 
whether  the  words,  sufficient,  ii.  200. 
bill  of  the  particulars,  ii.  201. 
CO^IMON  SELLER, 

bill  of  particulars  in  indictments  for  being,  i.  645. 
the  allegation  and  proof  of  time,  i.  402. 
**  COMMON  THIEF," 

words,  not  alone  sufficient  in  indictment,  i.  530. 
"COMMON  UTTERER," 

words,  not  necessary  in  indictment,  i.  515. 
COMMONLY  KNOWN, 

how,  as  to  the  name,  i.  686. 
COMPENSATION, 

right  of  counsel  for  defendants  to,  i.  304-306. 
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COMPLAINANT. 

capacity  of  the,  i.  719. 
COMPLAINT  BEFORE  MAGISTRATE,  (See  Bindinq  Ovbb  — 

Information.) 

considered  as  one  of  the  methods  of  prosecution,  i.  148-154. 

requisites  of,  amendments,  &c.,  i.  290-284. 

how  in  point  of  structure  of  allegation,  as  compared  with  indictment, 
i.  639,  note,  par.  7. 

procedure  by,  discussed,  i.  716-727. 
CONCEALING  BIRTH, 

indictment  for,  how,  i.  527. 
CONCEALING  DEATH.  (See  Bastabd.) 

CONCEPTION, 

effect  of  evidence  of,  in  rape,  ii.  971. 
CONCLUDING  PART, 

of  indictment  on  statute,  how,  i.  602-607. 

of  the  indictment,  how,  i.  647-652. 
CONCLUSION, 

of  count,  how,  i.  429. 
CONCLUSION  OF  LAW, 

indictment  need  not  state  the,  i.  515. 
CONDUCT, 

of  deceased,  as  evidence  in  homici'de,  ii.  625-630. 
CONFESSIONS, 

as  evidence  of  blasphemy  and  profaneness,  ii.  125. 

of  on^ conspirator,  as  evidence,  ii.  229.  ' 
CONGREGATION  ASSEMBLED,  (See  Distubbino  MsirriNGS.) 

procedure  for  disturbing,  ii.  295,  296. 
CONJUNCTIVE  ALLEGATIONS.  (See  "  Or."  ) 

how,  where  the  law  is  in  the  disjunctive,  i.  585-^592. 
CONSANGUINITY, 

what,  disqualifies  to  be  juror,  i.  901. 
CONSCIENTIOUS  SCRUPLES, 

as  disqualifying  to  be  grand  juror,  i.  852. 

when  disqualify  to  be  petit  juror,  i.  918. 
CONSENT,  (See  Waiver  op  Rights.) 

effect  of,  as  to  number  and  unanimity  of  petit  jury,  L  898. 

of  prisoner  for  jury  to  separate,  i.  998. 
CONSERVATOR  OF  THE  PEACE, 

concerning  the  ancient  office  of,  i.  681. 
"  CONSIDERED,': 

word,  in  the  sentence,  i.  1120. 
CONSPIRACY,  (See  "  Common  Conspirator.'') 

locality  of  indictment  for,  i.  61. 
joinder  of  defendants  in  indictment  for,  i.  464,  468. 
to  defraud,  how  the  indictment,  i.  516. 

ordering  bill  of  particulars,  i.  644. 
quashing  indictment  for,  i.  768. 
whether  separate  trials  in,  i.  1019-1022. 
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CONSPIRACY,  —  eantimied. 

motion  io  arrest  bj  one  defendant  on  conviction  of  all,  i.  1038. 

evidence  of  another,  i.  1066. 
Procedure  for,  discussed,  ii.  202-245. 

introduction,  ii.  202,  203. 
A  general  view  of  the  indictment,  ii.  204-226. 

cause  of  differing  opinions,  ii.  204. 

act  of  conspiracy  and  overt  act  distinguished,  ii.  205,  206. 

whether  the  overt  act  to  be  set  out,  ii.  206. 

forms  of  the  indictment — conspiracy  to  cheat,  ii.  207. 

the  same,  discussed,  ii.  208-217. 

further,  as  to  setting  out  the  contemplated  means,  ii.  218,  219. 

indictment  for  conspiracy  to  cheat  by  indictable  means,  ii.  220. 

when,  by  all  opinions,  the  means  mast  be  set  out,  ii.  221. 

purpose  of  foregoing  discussion,  ii.  222. 

form  of  the  indictment  setting  out  the  acts  done,  ii.  223. 

disjunctive  allegation  insufficient^  ii.  224. 

against  how  many  defendants,  and  how,  ii.  225. 
The  evidence,  ii.  227-285. 

circumstantial,  Ac,  ii.  227. 

combination — and  overt  acts  of  one,  as  against  the  rest,  ii.  228. 

this  doctrine  a  general  one,  and  how,  ii.  229. 

confessions  of  one,  as  against  the  rest,  ii.  229,  230. 

order  of  introducing  the  evidence,  ii.  231. 

a  party  showing  his  own  acts  in  his  favor,  ii.  232. 

proof,  correspond  with  allegation,  ii.  233,  234.  * 

sufficient  in  degree,  &c.,  ii.  234. 

presence  at  the  consummation  of  the  fraud,  &c.,  ii.  235. 

various  other  points,  ii.  235,  note. 
Points  of  practice,  ii.  236-239. 

the  county,  ii.  236. 

the  verdict,  where  there  are  more  counts  than  one,  ii.  237. 

special  verdict,  ii.  238. 

joint  and  separate  trials,  ii.  239. 
The  procddure  in  some  particular  kinds  of  conspiracy,  ii.  240-245. 

form  of  the  indictment  —  to  charge  with  crime,  ii.  240. 

the  same,  discussed,  ii.  241. 

against  miners,  to  injure  employer,  ii.  242. 

to  defraud  the  public,  ii.  243. 

to  procure  defilement — unlawful  marriage,  &o.,  ii.  244,  245. 
CONSTABLE,  (See  O^ickr.) 

power  of,  to  arrest  without  warrant,  i.  181  et  seq. 

procedure  for  refusing  to  accept  office  of,  ii.  820,  821. 
CONSTITUTIONAL  LAW, 

fixing  the  county  in  which  a  crime  shall  be  prosecuted,  i.  50. 

provisions  regulating  locality  pf  crimes  against  United  States,  L  64- 
67. 

statutes  creating  a  new  venue,  i.  76. 

guaranties  relating  to  the  form  of  the  indictment,  i.  85-88, 95-112. 
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CONSTITUTIONAL  LAW  ^continued. 

provisions  of,  which  require  indictment  to  be  broad  as  punishment, 
i.  86-«8,  95-112. 

no  criminal  informations  under  United  States  constitution,  i.  146. 

rendition  of  fugitives  from  justice,  L  220. 

as  to  search-warrants,  i.  240  et  seq. 

as  respects  bail,  i.  261 . 

provisions  giving  prisoners  right  to  have  counsel,  i.  901. 

whether  lawyers  compellable  to  serve  prisoner  without  compensation, 
i.  306-306. 

giving  meanings,  by  statute,  to  words,  i.  368. 

statutes  dispensing  with  allegation  of  place,  i.  386. 

concluding  part  of  an  indictment,  i.  660. 

as  to  statutes  of  jeofails  and  amendments,  i.  711. 

number  of  grand  jurors,  i.  866. 

as  £o  the  right  of  jury  trial,  i.  890-894. 

as  to  qualifications  of  petit  jurors,  i.  900  et  seq. 

opinions  on«  as  disqualifying  juror,  i.  916,  917. 

making  jury  judge  of  the  law,  i.  984-988. 

as  to  admitting  depositions  in  evidence,  i.  1099. 

as  to  statutes  taking  away  motion  in  arrest  of  judgment,  i.  1112. 

statutes  regulating  the  form  of  indictment  for  murder  in  the  second 
degree,  ii.  688-608. 
(See,  also,  various  particular  titles.) 
CONTEMPT,  (See  **  In  Contempt,"  Ac.) 

by  a  grand  juror,  i.  868. 

by  a  witness  before  grand  jury,  i.  868,  869. 
CONTINUANCE,  (See  Trial.) 

whether  prisoner  must  be  present  at  motion  fov,  L  269. 
CONTINUANDO, 

the  doctrine  of  the,  i.  393-396. 

use  of,  in  indictments  ifor  barratry,  ii.  103. 

proposed  form  of,  ii.  103. 

how  in  indictments  for  nuisance,  ii.  866. 
•*  CONTRA  PACEM,"  (See  **  Aoainst  the  Peace.") 

CONTRACT, 

allegation  and  proof  of,  in  indictment  for  cheat,  ii.  161. 
"  CONTRARY  TO  HIS  ALLEGIANCE," 

this  conclusion  of  the  indictment  considered,  i.  647 ;  ii.  1034. 
CONVICTION,        .  (See  Convictions — Record  of  Conviction.) 

(meaning  of  the  word,  Crim.  Law,  I.  861.) 

can  only  be  on  established  forms,  i.  89-94. 

on  view,  concerning,  i.  160,  161. 

on  complaint  or  information,  i.  162,  163. 

whether  there  can  be  bail  between,  and  sentence,  i.  262. 
CONVICTIONS.  (See  Conviction  —  Suhmart  Convictions.) 

Before  inferior  magietrcUes,  i.  716-727. 

distinctions  and  general  view,  i.  716. 
the  information  or  complaint,  i.  717)  718. 
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CONVICTIONS,  —  continued. 

competency  of  complainant,  i.  719. 

technical  accanu^  of  complaint,  i.  720. 

amendment  of  complaint,  i.  721. 

the  record  of  conviction,  i.  722-725. 

whether  in  open  court  —  counsel  —  taking  notes,  i.  726. 
CORONER, 

depositions  before,  as  evidence  at  the  trial,  i.  1092-1099. 

power  of,  to  file  criminal  informations,  i.  275. 
CORONER'S  INQUEST, 

whether  presiding  at,  disqualifies  to  be  petit  juror,  i.  913. 
'•  CORPORAL  OATH," 

words,  in  indictment  for  perjury,  ii.  US. 
CORPORAL  PUNISHMENT,  (See  Ssntknce.) 

cannot  be  judgment  for,  in  prisoner's  absence,  i.  275. 

sentence  to,' and  its  incidents,  i.  1139, 1140. 
CORPORATION,  (See  Index  to  Crim.  Law.) 

proceedings  against,  how  as  to  the  name,  i«  682. 
CORPSE.  (See  Dead  Body— Sbpulturb.) 

CORPUS  DELICTI, 

as  to  proof  of  the,  i.  1070,  1071. 
"  CORRUPTLY," 

word,  in  indictment  for  perjury,  ii.  917. 
COSTS. 

how,  when  persons  are  indicted  jointly,  i.  1035. 
COUNSEL,  (See  Prosecuting  Officer.) 

openings  of,  i.  967-973. 

summings  up  of,  i.  974,  975. 
COUNSEL  FOR  DEFENDANT, 

right  of  prisoners  to  have  counsel,  i.  296-802. 

queen's  attorney,  &o.,  as  counsel  in  England,  i.  300. 

how  as  to  prosecuting  oflioer  with  us,  i.  302. 

appointment  of,  in  general,  i.  303-^308. 

special  assignment,  i.  303. 

compensation  when  prisoner  poor,  i.  304-306. 

trial  without  counsel,  i.  307. 

amicus  curias,  i.  308. 

duty  of,  in  general,  i.  309-313.  • 

declining  or  accepting  retainer,  i.  309,  310. 

expressing  belief  of  prisoner's  innocence,  i.  311. 

testifying  as  witness,  i.  '312. 

the  right  to  argue,  i.  313. 

before  inferior  magistrate,  i.  726. 

opening  of,  to  the  jury,  i.  968-972. 

how,  for  defendants  jointly  indicted,  i.  1026,  1040.. 
COUNSEL  FOR  GOVERNMENT.  (See  PROSBCurmo  Ofteosr 

Special  Counsel.) 
COUNTERFEITING  THE  COIN,  (See  FoRaERY.) 

how  specific  the  indictment  for,  must  be,  i.  529. 
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COipn^RFEITING  THE  COIN  —  con«nti«d. 
evidence  of  another,  i.  1067. 
The  procedure,  discussed,  ii.  246-271. 
preliminary  points,  ii.  246-248. 
forms  drawn  upon  English  statutes,  ii.  249-251. 
how  the  coin  to  be  described,  ii.  250-252. 
allegation  of  the  act  of  counterfeiting,  ii.  258. 
the  evidence,  ii.  254-256. 
Passing  courUerfeit  coin,  ii.  257-262. 

considered  as  a  false  pretence,  ii.  257. 
form  of  the  indictment,  ii.  258. 
the  indictment  on  American  statutes,  ii.  259  and  note, 
the  evidence,  ii.  260-262.. 
Uttering,  having  in  possession  other  coin,  ii.  268,  264. 
form  of  the  indictment,  ii.  268. 
the  evidence,  ii.  264. 
Hamng  in  possession  with  intent  to  pass,  ii.  265-268. 
the  indictment —  with  form,  ii.  265,  266 i 
the  evidence,  ii.  267,  268. 
Having  the  instruments,  <ftc.,  with  intent,  ii.  269,  270. 

the  offence  against  a  State  and  United  States  distinguished,  ii.  271. 
COUNTS,  (See  Bad  Counts.) 

arrangement  of  indictment  into  —  the  doctrine  discussed,   i.  421- 

481. 
how,  in  joinder  of  offences,  i.  449  and  note  — 451. 
quashing  when  part  bad,  i.  764. 
more  than  one,  partial  verdict,  i.  1010. 
good  and  bad,  general  verdict,  how,  i.  1015. 
more  than  one,  as  to  the  sentence,  i.  1125-1131* 
COUNTRY.  (See  Forkion  Country.) 

COUNTY,  (See  Locality — Margin  —  Place  of  the  Offence.) 

in  what,  the  indictment  to  be  brought,  discussed,  i.  45-68. 

(See  Locality.) 
effect  of  dividing  a,  on  the  place  of  the  indictment,  i.  49  and  note, 
part  of  the  act  in  one  and  part  in  another,  i.  52-55. 
special  verdict  as  to  the,  i.  1006,  1007.  • 
the,  in  embezzlement,  iL  826. 
what,  in  forgery,  ii.  475-482. 

allegation  and  proof  of  the,  in  homicide,  ii.  636,  688. 
the,  in  kidnapping,  ii.  693. 
larceny  out  of  the,  and  goods  brought  into  the,  procedure  for,  ii. 

727-729. 
the,  in  libel,  ii.  805. 
COURSE  OF  TRIAL,  (See  Order  of  Proceedinos— Trial.) 

indictment  to  enable  court  to  order  the,  i.  582-537. 
COURT,  (See   Circuit   Court  —  Course  of  Trial — Inferior 

Courts — Judge — Open  Court —  Superior  Court.) 
concerning  the  —  concurrent  jurisdiction -*- want  of  jurisdiction  — 
consent — judge  de  facto -^held  in  wrong  place,  L  314-317. 
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COURT, — con<mtt«i. 

the,  and  its  constituent  parts,  i.  35. 

jurisdiction  of,  cannot  be  acquired  to  try  offence  by  consent,  i.  96. 

distinctions  as  to,  of  inferior  and  of  superior  jurisdiction,  i.  236-239. 

personal  presence  of  prisoner  in,  i.  265-277. 

to  determine  words  of  indictment,  i^338. 

indictment  to  communicate  to  the,  what  will  enable  it  to  order  course 

of  trial,  i.  632-687. 
pleas  to  jurisdiction  of,  i.  736, 794. 
province  of,  distinguished  from  juiy^s,  i.  983-989. 
gran(^  jury  a  part  of  the,  i.  868. 
to  be  open  at  trial,  i.  967-969. 
communications  between,  and  jury,  i.  1000. 

whether  to  decide  on  admission  of  accomplices  as  witnesses,  i.  1076. 
place  of  holding,  how  in  record,  i.  1170. 
COURT  HAND, 

abolition  of,  i.  343. 
COURTS  OF  RECORD,  (See  Binding  Over.) 

power  of,  to  commit  for  trial,  i.  229. 
COURT  ROOM, 

order  of,  and  arrangements  within,  i.  952  et  seq. 
CREDIT  TO  STUDENTS. 

indictment  for  giving,  how,  i.  626. 
CRIME,  (See  Another  Crihr  —  Criminal  Transactions — C)ther 

Crime.) 
evidence  of  another,  in  proof  of  the  one  in  question,  i.  1064r-1067 

and  note, 
committed  in  different  ways,  i.  434-436. 
bias  against,  whether  disqualifies  juror,  i.  916,  917. 
indictment  for  conspiracy  to  charge  a  man  with,  ii.  240,  241. 
CRIME  AGAINST  NATURE.  (See  Sodomy.) 

CRIMINAL  CAUSES, 

the  evidence  in,  and  civil,  compared,  i.  1046-1049. 
CRIMINAL  PROCEDURE,  (See  Order  of  Proceedings  —Judi- 

cial Procedure — Procedure.) 
General  Views  concerning^  \,  12-27, 
fluctuations  of,  i.  12,  13. 
historical  illustrations,  i.  13-22. 
adhering  to  precedent,  i.  22. 
rules  subtle,  technical,  loose,  i.  23-25. 
prosecuting  officer,  i.  26. 
evidence,  i.  27. 
CRIMINAL  TRANSACTIONS, 

division  of,  into  particular  crimes,  as  respects  the  indictment,  i.  415- 

420. 
one,  set  out  differently  in  different  counts,  i.  426. 
CRIMINATE  SELF, 

Staters  evidence  compellable  4o,  i.  1083. 
witness  not,  in  libel,  ii.  803. 
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CROSS-EXAMINE, 

prisoner's  right  to,  i.  1099. 
CBOSS-INDICTMENTS, 

how  as  to,  i.  1044. 
CRUELTY  TO  ANIMALS, 

word  **  beat  '^  in  indictro^t,  i.  356. 

expand  allegation  beyond  statutory  terms,  i.  629. 
CUSTODY, 

proper  demeanor  toward  one  in,  i.  781. 

escape  of  prisoners  from,  i.  1208-1212. 
CUTTING  TIMBER, 

indictment  for,  how,  i.  527. 
CUTTING  TREES, 

owiiership  in  indictment  for,  i.  583. 

••  DAMAGE."  (See  *•  To  thk  Dabiagk.") 

DATE, 

how  allege,  in  indictment,  i.  346. 

allegation  of,  which  must  be  proved,  i.  486. 

no  allegation  that  offence  was  subsequent  to  statute,  i.  622. 

need  not  be  aUeged  in  libel  —  when  alleged  must  be  proved,  ii.  802. 
DAY,  (See  Datb  —  Time  of  thb  Offencb.) 

allegation  oft  i.  387  et  seq.,  402. 
DAY  OF  THE  WEEK, 

when  to  be  alleged,  in  addition  to  the  date,  i.  899. 
DE  MEDIETATE  LINGU-SJ, 

the  jury  considered,  i.  927-930. 
DEAD  BODY,  (See  Sbpulture.) 

no  assault  and  battery  on,  ii.  62. 

procedure  for  stealing,  ii.  1010. 
for  removing  from  grave,  ii.  1011. 
DEADLY  WEAPON,  (See  Weapon.) 

presumption  from  nae  of,  in  homicide,  ii.  621. 
DEAFNESS, 

disqualifies  to  be  petit  juror,  i.  925,  note. 
DEATH,  (See  Bastard.) 

place  of  the,  as  determining  place  of  the  indictment,  i.  51,  52. 

from  negligence  of  common  carrier,  allegation,  i.  542. 

of  indorser  of  indictment,  i.  693. 

removing  affinity  which  disqualifies  to  be  juror,  i.  901. 

concerning  the  sentence  to,  i.  1140. 
DEBT, 

whether  a  fine  is  a,  i.  1134. 
DECEASED  WITNESS, 

how,  as  to  testimony  of,  i.  109(^-1099. 
DECLARATIONS, 

of  woman,  as  evidence  in  rape,  ii.  972. 
DECLINATORY  PLEAS, 

general  doctrine  of  the,  i.  737. 
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DEED,  (See  Forgery  of  Writings.) 

how  indictment  for  forging,  drawn,  ii.  Ml. 
DEFAULT, 

no  judgment  on,  in  criminal  casea,  i.  267. 
DEFECTIVE  VERDICT. 

doctrine  an  to,  i.  1004,  1011,  1014.  1016. 
DEFENCE, 

indictment  need  not  negative  matter  of,  i.  618. 
even  when  it  is  drawn  on  f^  statute,  i.  688. 

indictment  to  enable  person  to  make,  u  517^81. 

pleading  different  defences  together,  L  749^-755. 

connection  with  the,  when  disqualifies  to  be  juror,  i.  919. 
DEFENDANTS,      (See  Counsel  for  Dkfkndant  —  Joinder  op  Of- 
fenders.) 

joinder  of,  in  indictments,  i.  76,  468-476. 

how  named  and  described,  i.  671-^89. 
DEFILEMENT, 

indictment  for  conspiring  to  procure,  ii.  244. 
DEFRAUDING  GAS  COMPANY. 

indictment  for,  i.  627,  note. 
DEGREES,  (See  Different  Degrees.) 

indictment  where  burglary  divided  into,  i.  88. 
murder,  ii.  662-609. 
*«  DELIBERATELY  PREMEDITATED," 

words,  in  indictment  for  murder  in  first  degree,  ii.  591  et  seq. 
DELIBERATIONS, 

of  the  jury,  discussed,  i.  990-1000. 
DEMURRER, 

joinder  of  separate  offences  of  same  nature  no  objection  on,  i.  424. 

how,  in  cases  of  duplidty,  L  442,  448. 

nature  and  effect  of,  i.  741 . 

what  is  fatal  on,  is  also  on  motion  in  arrest,  i.  1109. 
Doctrine  and  practice  of^  disctissedf  i.  775-786. 

general  doctrine,  i.  775.  . 

forms,  —  to  indictment  and  to  plea,  L  776,  777. 

general  and  special,  i.  778. 

one  count  or  all,  and  when,  i.  779,  780. 

the  judgment — answering  over,  i.  781-786. 
DEPOSITIONS, 

before  magistrates  and  coroners  as  evidence  before  grand  jury  and  at 
trial,  i.  1090-1099. 
DESCRIPTION, 

of  the  stolen  goods,  in  larceny,  ii.  699-712. 
DETAIL, 

how  far  indictment  should  descend  to,  i.  526-581. 
•♦DEVIL."  (See  •*  Instigation  of  Devil"  —  "Sbducbd  by  thb 

Devil.") 
DIFFERENT  DEGREES,        .  (See  Degrres.) 

convicting  defendants  in,  when  indicted  jointly,  i.  1087. 
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DIRECT, 

language  of  indictment  sbonld  be,  i.  608,  520. 

to  what  the  rule  requiring  allegation  to  be,  applies,  i.  554-^^. 
DISCRETION, 

of  judge,  how  guided  by  law  in  judicial  procedure,  i.  6,  7,  10. 

what  influences  the,  as  to  punishment,  need  not  be  alleged,  i.  86. 
DISEASED  MEAT.  (See  Selung  Diseased  Meat.) 

DISJUNCTIVE  ALLEGATION,'        -(See** Or.") 

when  admissible  and  when  not,  u  585-^92. 

in  indictment  for  conspiracy,  ii.  224. 
forgery,  ii.  438-440. 
poisoning,  ii.  647. 
DISOBEDIENCE  TO  MAGISTRATE'S  ORDER, 

what  the  indictment  must  charge,  i.  518,  529. 
DISORDERLY  HOUSE, 

joining  keepers,  *'  separaliter,''  in  one  indictment,  i.  474. 

how  minute  the  allegation  for  keeping,  i.  494. 

quashing  indictment  for  keeping,  i.  768. 

words,  in  indictment  for  keeping  bawdy  house,  ii.  106. 
Procedure  for  keeping^  discussed^  ii.  272-288. 

a  species  of  nuisance,  ii.  272. 

form  of  the  indictment,  ii.  273. 

the  same,  discussed,  ii.  274-277. 

whether  the  acts  of  disorder  must  be  specified,  ii.  275,  276. 

the  evidence,  ii.  278-281. 

proceedings  under  the  Ohio  statute,  ii.  282. 

the  verdict,  ii.  288. 
DISORDERLY  TAVERN, 

proceedings  against,  ii.  282. 
*•  DISPLEASURE  OF  GOD."  (See  •*  To  Disflbasurb  of  God.") 

DISPOSAL, 

of  person  arrested,  how,  i.  218  et  seq. 
DISQUALIFICATION, 

when  juror  may  declare,  L  984. 
DISTRAIN, 

unlawfully,  how  indictment,  i.  571. 
DISTRICT, 

in  what,  prosecute  crimes  against  United  States,  i.  64-^7. 
DISTRICT  ATTORNEY.  (See  Prosecutino  Officer.) 

DISTURBANCES, 

as  evidence  against  bawdy  house,  ii.  115,  116. 
DISTURBING  MEETINGS, 

how  allege  the  place  of,  i.  374. 

indictment  for,  bad  for  duplfcity,  i.  441. 

surplusage  which  cannot  be  rejected  from  indictment,  i.  484. 

indictment  for,  how,  i.  586,  note. 

quashing  indictment  for,  i.  769. 
Frocedurefort  discussed,  ii.  284-301. 

order  of  the  discussion,  ii.  284. 
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DISTURBDTG  MEETINGS.  —  coirfiiiwKJ. 
The  common-law  offence,  ii.  285-288. 
form  of  the  indictment,  ii.  285. 
how  the  indictment  should  be,  ii.  286. 
evidence  —  variance,  other  disturbances,  ii.  287,  288. 
Statutory  disturbances,  ii.  289-801. 
form  of  indictment,  ii.  289. 
evidence,  ii.  290. 

procedure  on  statute  of  Connecticnt,  ii.  291. 
Tennessee,  ii.  292. 
Indiana,  ii.  293. 
Virginia,  it.  294. 
Arkansas,  ii.  295. 
Missouri,  ii.  296,  297. 
Texas,  ii.  298. 
Massachusetts,  ii.  299. 
Pennsylvania,  ii.  300. 
general  caution,  ii.  801. 
DISTURBING  PEACE, 

form  of  allegation  for,  i.  557. 
DISSUADING  WITNESS, 

from  testifying,  procedure  for,  ii.  897. 
"DIVERS  LIEGE  SUBJECTS." 

words,  in  indictment  for  cheat,  ii.  159. 
"  DIVERS  QUANTITIES," 

words,  in  indictment  for  cheat,  ii.  159. 
DIVORCE, 

as  removing  the  affinity  disqualifying  to  be  juror,  i.  901. 
DOCKET  ENTRIES, 

what,  and  distinguished  from  the  record,  i.  1157  et  seq.,  1165  et  aeq.y 
1175. 
DOG.  (See  KiixiKa  Doo.) 

DOORS.  (See  Brkakinq  Doors.) 

DOUBLE  PLEADING,  (See  Dupucmr.) 

whether  allowable  in  pleas,  i.  748-752. 
DOUBT.  (See  Reasonable  Doubt.) 

DRANK, 

at  one^s  expense,  disqualifies  as  juror,  i.  902,  904. 
DRUNKARD. 

indictment  for  selling  liquor  to,  how,  i.  488. 
DRUNKENNESS,  (As  excuse  for  crime,  see  Crim.  Law.) 

disqualifies  to  be  petit  juror,  L  925. 
••DUE  PROCESS," 

meaning  of  the  word9»  i.  180. 
DUELLING,  (See  Homicide.) 

locality  of  the  challenge,  i.  61.  * 

The  procedure^  diseussed/iu  ^O^-ZW. 

distinctions  —  nature  of  the  offence,  ii.  802, 308.  * 

form  of  the  indictment  ibr  sending  a  challenge,  ii.  804. 
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DUELLING,'-  continued. 

'n^ed  not  set  out  the  words,  ii.  805. 
the  evidence,  further  of  the  indictment,  &c.,  ii.  807-309. 
form  of  the  indictment  for  provoking  to  a  challenge,  ii.  310. 
some  points  respecting  the  form,  ii«  810. 
"DULY  SWORN," 

words,  in  indictment  for  perjury,  ii.  912. 
DUPLICITY,  (See  Double  Plbadino.) 

nature  and  effect  of,  discussed,  i.  432-448. 
in  the  plea,  i.  751. 

distinct  pleas  maj  be  together,  i.  746-750. 
but  need  not  be  tried  together,  i.  752. 
not,  in  laying  assaults  with  aggravation,  ii.  68. 
not,  to  charge  one  attempt  to  commit  several  crimes,  ii.  93. 
where,  in  indictment  for  keeping  bawdy  house,  ii.  106. 

having  possession  of  forged  instruments,  ii.  483. 

keeping  gaming-house,  ii.  493. 

poisoning,  ii.  647. 

kidnapping,  ii.  692. 

violating  Lord^s  day,  ii.  815. 

nuisance,  ii.  867. 

rape,  ii.  975. 
DUTY,  (See  Breach  of  Duty — Nbolegt —  Omission  of  Dutt.) 

allegation  of,  in  disjunctive,  i.  591. 

in  indictment  for  murder  by  starving,  ii.  558. 
DWELLING-HOUSE,  (See  Burglary  —  House.) 

breaking  doors  of,  to  arrest  or  search,  i.  194-209. 
indispensable  term  in  allegation  of  burglary,  i.  578;  ii.  135. 
how  in  allegation  of  arson,  ii.  34. 

indictment  for  attempt  to  steal  in^  ii.  87  et  seq. 
procedure  for  forcible  entry  into,  ii.  880. 
procedure  for  larceny  from,  ii.  778. 
procedure  for  pulling  down  hy  riot,  ii.  999. 


EAR.  (See  Slitting  the  Ear.) 

EATEN, 

at  expense  of  one,  disqualifies  as  juror,  i.  902,  904. 
EAVESDROPPING, 

procedure  for,  discussed,  ii.  312,  318. 
«« EFFECT  FOLLOWING," 

meaning  of  the  words,  i.  559,  560. 
"  EGGS," 

word,  as  description  of  thing  stolen,  in  larceny,  ii.  707. 
ELECTION, 

as  to  steps  in  a  criminal  cause,  i.  28-44. 

as  to  the  form  of  the  allegation,  i.  882-335. 

compelled,  in  case  of  improper  joinder  of  counts,  i.  425. 

compelling  prosecutor  to  an,  doctrine  of,  considered,  i.  454-462. 
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■ 

ELECTION  FRAUDS, 

how,  allege  **  qualified  voter,"  i.  627* 
EMBEZZLEMENT, 

locality  of  the  crime  of,  i.  61. 

joining  counts  for,  and  for  larcenj,  i«  424. 

defective  allegation  of,  surplusage,  i.  480. 

ordering  bill  of  particulars,  i.  645. 

quashing  indictment  for,  i.  769. 

form  of  verdict  for,  on  indictment  for  larcen^r  and,  i.  1010. 
Procedure/or,  diaeussedt  ii.  314-343. 

introduction,  ii.  314,  315. 
Some  general  views,  ii.  316-330. 

as  to  alleging  the  goods  to  have  been  stolen,  ii.  816-319. 

particular  larceny  averments,  ii.  320,  321. 

unreasonableness  of  requiring  them,  ii.  319,  322. 

the  word  **  feloniously,^  &c.,  ii.  323. 

averment  and  proof  to  harmonize,  ii.  324. 

joining  counts  for,  and  for  larceny,  ii.  325. 

locality,  ii.  326. 

evidence,  ii.  3^7. 

various  other  points  and  views,  ii.  328-330. 
Forms  and  the  procedure  in  particular  cases,  ii,  331-343. 

statute,  with  form  of  indictment  against  clerk,  &c.,  ii.  331-38S. 
discussion  of  the  indictment,  evidence,  &c.,  ii.  332-337. 

statute,  with   form  of  indictment,   against  bankers,  Ac.,  ii.  338, 
339. 
discussion  of  the  indictment,  evidence,  &c.,  ii.  340,  841. 

another  form,  ii.  342. 

form  for  embezzlement  by  factors,  ii.  343. 
EMBRACERY, 

procedure  for,  discussed,  ii.  344-347. 
ENACTING  CLAUSE, 

of  statute,  meaqing  of  term,  i.  634,  637,  note. 
*  how  indictment  as  to,  i.  633  et  seq.,  639. 

ENDEAVORING  TO  SEDUCE, 

form  of  the  indictment  for —  soldiers,  ii.  76. 
ENEMY, 

cannot  be  juror,  i.  902. 
ENGLISH,  (See  Bad  English — ^Unorammatigal.) 

indictment,  record,  &a,  to  be  in,  i.  340-359. 

name  of  goods  stolen  should  be  in,  ii.  701. 
ENGROSSING, 

how,  indictment  for,  i.  617. 

partial  verdict  for,  i.  1009. 

procedure  for,  discussed,  ii.  348-350. 
ENTERING. 

allegation  and  proof  of,  in  bui^lary,  ii.  140,  141. 
ENTICING, 

form  of  the  indictment  for  attempts  by,  ii.  74r*76. 
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ENTICING  SERVANT. 

qaashing  indictment  for,  i.  769. 
ENTRAP. 

(See  Plan  to  Entbap.) 
ERROR,  (See  Writ  ok  Error.) 

when,  ground  for  new  trial,  i.  1103. 
ESCAPE, 

re-arrest  after,  i.  163. 

breaking  doors  in  pursuit  ailer,  i.  205. 

indictment  for,  how,  i.  529,  1209. 

docs  not  discharge  person  committed  from  fine,  i.  1136. 

of  prisoner  from  custody,  discussed,  i.  1208-1212. 

re-arrest,  re-sent encc,  and  indictment  after,  i.  1208,  1209. 

plea  denying  identity,  i.  1210,  1211. 

insufficiency  of  bail  is  not  an,  i.  1212. 

procedure  for  the  offence  of,  discussed,  ii.  940-9i6. 
ESTABLISHED  FORMS, 

essential  to  just  conviction,  i.  89-94. 
ESTATE, 

the,  in  forcible  entry,  ii.  883-886. 
ESTRAY, 

procedure  by  indictment  for  violating  statute  concerning,  ii.  828. 
EVIDENCE,  (See  Anothrr  Crim b  —  Circumstantial  Evidbkcs 

—  Corpus  Delicti  —  Proofs  —  Weight  of  Evidencb,  &c) 

meaning  of  the  term,  i.  2,  3. 

of  an  act,  not  local  like  the  act  itaelf,  i.  51. 

must  cover  the  entire  charge,  i.  127-129. 

admissibility  of,  obtained  by  a  search-warrant,  i.  246. 

as  to  place  of  offence,  i.  384. 

indictment  need  not  allege  the,  but  must  the  facts,  i.  514-516. 

prosecuting  officer  to  use  care  relating  to  the,  i.  863. 

knowledge  of  grand  jurors  as,  i.  864. 

order  of  the,  i.  966,  978. 

objections  to  sufficiency  of,  at  trial,  i.  977. 

jury  to  judge  of  the,  i.  979,  989. 

whether  judge  may  express  opinion  upon  the,  i.  981. 

the,  where  persons  are  indicted  jointly,  i.  1033,  1034. 

depositions  as,  i.  1092-1099. 

new  trial  for  verdict  against,  i.  1105,  1106. 
Oeneral  diseiusions  relating  to  the,  i.  1046-1099. 
In  civil  and  criminal  cases,  compared,  i.  1046-1049. 

general  doctrine,  how  nearly  identical,  i.  1046,  1047. 

shifting  the  burden,  measure  of  proof,  i.  1048,  1049. 
Weight  of,  necessary  to  a  conviction,  i.  1050-1055. 

distinction  in  reason  between  criminal  and  civil,  i.  1050.  * 

on  authority,  *'  reasonable  doubt,"  L  1051-1053. 

to  cover  the  entire  charge,  i.  1054. 

one  witness  sufficient,  credibility  for  the  jury,  i.  1065. 
Burden  of- proof,  i.  1056-1058. 
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EVIDENCE,  —  continued. 

general   doctrine,  and  distinguished  firom  presumptioDtf,  i.   1056- 
1058. 
Presumptions  as  evidence,  i.  1069-1068. 

presumptions  in  general,  compared  with  direct  testimony,  i.  1059. 
some  specific  presumptions  considered,  i.  1060-1068. 
Distinction  between  circumstantial  and  direct,  i.  1069-1071. 
circumstantial  in  general,  i.  1069. 

corpus  ddictiy  English  law,  American,  i.  1070,  1071  and  note. 
Accomplices  and  approvers  as  witnesses,  i.  1073-1088. 
old  doctrine  of  approvers,  i.  1073, 1074. 
modem  doctrine  and  practice  as  to  accomplices,  i.  1075-1083. 
Informers  and  the  like,  as  witnesses,  i.  1084,  1086. 
distinguished  from  accomplices,  i.  1084. 
how  as  to  admissibility,  i.  1086. 
Exclusion  of  the  witnesses  from  court,  i.  1086-1089. 
power  of  the  judge,  i.  1086. 
orm  of  the  order,  i.  1087. 
consequence  of  disobeying  it,  i.  1088,  1089. 
Testimony  of  persons  absent  or  deceased,  i.  1090-1099. 
old  common  law,  right  to  confront,  i.  1090. 
examinations  before  a  justice  or  coroner,  i.  1091 . 
modern  law,  depositions  at  the  trial,  i.  1092  and  note-1099. 
EVIDENCE  TO  COMMIT, 

how  much,  and  what,  i.  238. 
•♦EVIL  EXAMPLE."  (See  "To  the  Evil  Exampi^") 

EXAMINATIONS    BEFORE  MAGISTRATES,  (See  Abrbbt  — 

Binding  Over.) 
functions,  warrant,  complaint,  evidence,  i.  225-239* 
as  evidence  at  the  trial,  i.  1090-1099. 
"EXAMPLE."  (See  "To  the  Evil  Example.") 

EXCEPTION, 

of  statute,  meaning  of  the  word,  i.^634,  636. 
when  indictment  must  negative,  i.  613,  631-639. 
EXCLUSION  OF  WITNESSES, 

from  court,  doctrine  and  practice  of,  discussed,  i.  1086-1089. 
EXCOMMUNICATION, 

as  disqualification  to  be  petit  juror,  i.  924. 
EXCUSE. 

distinguished  from  impediment  as  to  grand  jury,  i.  863. 
alleging,  for  an  otherwise  insufficient  description  of  goods  in  larcenj, 
ii.  706. 
EXECUTION, 

procedure  for  extortion  under  an,  ii.  360. 
EXECUTION  OF  SENTENCE,  (See  Sentence.) 

Law  and  practice  of,  discussed,  i.  1146-1162. 
how  in  cases  capital,  i.  1146-1148. 
as  to  imprisonment,  how,  i.  1149  et  seq. 
sentence  to  what  prison,  L  1149,  1160. 
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EXECUTION  OF  SENTENCE,  —  con<intt«f. 

how,  an  to  the  managemeDt  of  the  prison,  i.  1151. 

confining  in  wrong  prison,  i.  1152. 
EXECUTIVE  PARDON, 

how  as  to,  i.  838-848.  . 
EXERCISING  TRADE, 

quashing  indictment  for,  i.  772,  773. 
EXIGENT. 

concerning  the,  i.  678. 
EXISTING  FACT. 

to  be  alleged  in  indictment  for  false  pretences,  ii.  166. 
EXPERTS, 

as  witnesses  in  ^ases  of  insanity,  ii.  683-687. 

opinion  of,  in  rape,  ii.  973. 
EXPOSING  INFECTED  PERSON, 

evil  intent  to  be  alleged  in  indictment  for,  i.  524. 
EXPOSURE  OF  PERSON, 
Procedure  for  y  ditcussed^  ii.  851-356. 

form  of  the  indictment,  ii.  851. 

the  same  considered,  ii.  352. 

another  form,  ii.  352. 

conclusion  **  to  the  common  nuisano^,'^  ii.  353. 

the  indictment  on  the  Missouri  statute,  ii.  354. 
Arkansas  statute,  ii.  355. 
EXPRESSED  OPINION, 

on  question  of  guilt,  disqualifies  to  be  grand  juror,  i.  852. 

petit  juror,  i.  908-910. 
•♦  EXTORT,"  (See  Extortion.) 

word  necessary  in  indictment  for  extortion,  ii.  358. 
EXTORTION,  (See  "  Extort.'') 

offenders  may  be  indicted  jointly,  i.  469. 

quashing  indictment  for,  i.  768. 
Procedure  foridUcusaed,  ii.  357-364. 

form  of  the  indictment,  ii.  357. 

technical  words,  ii.  358. 

the  indictment,  &c.,  further  discussed,  ii.  359-364. 

FACT,  (See  Existino  Fact  —  Law  akd  Factt.) 

indictment  sets  out  the  —  not  law,  i.  329-332, 514-516. 

must  set  out  every  necessary,  i.  508,  509,  519. 

jury,  judge  of,  i.  979,  989. 
FACTORS,  (See  EMBEzzLEiaszrr.) 

the  procedure  against,  for  embezzlement,  ii.  843. 
FAH^URE  TO  PROSECUTE, 

effect  of,  as  to  bail,  i.  258. 
"FALSE,  FORGED.  AND  COUNTERFEIT,'' 

words,  in  indictment  for  forgery,  ii.  426. 
FALSE  GRAMMAR,  (See  Grammar  — Umqrammatigai..) 

its  effect  in  an  indictment,  i.  348-354. 
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FALSE  IMPRISONMENT. 

conviction  for,  on  indictment  for  assault,  battery,  and,  i.  437,  note. 
by  confining  convict  in  prison  to  irhich  not  sentenced,  i.  1152. 
kidnapping  is  a,  ii.  688. 
procedure  for,  discussed,  ii.  865-^8. 
FALSE  PRETENCES,  (See  Cheats  and  False  Prxtsngbs.) 

joinder  of  defendants  in  indictment  for,  i.  468. 
how  minute  the  allegation  of,  i.  494. 
how  closely  indictment  follow  words  of  statute,  i.  618. 
words,  in  indictment  for  false  pretences,  ii.  165. 
FALSE  RETURN, 

procedure  by  indictment  against  officer  for,  ii.  828. 
FALSE  SCALES, 

indictment  for  selling  by,  ii.  158. 
the  same  discussed,  ii.  159. 
FALSE  TESTIMONY, 

how  set  out,  in  indictment  for  perjury,  ii.  920. 
FALSE  WEIGHTS  AND  MEASURES,  (See  Cheats— Faux 

Pretences.)  , 

quashing  indictment  for,  i.  769. 
indictment  for  selling  by,  ii.  158,  159. 
••  FALSELY.*' 

word,  in  indictment  for  false  pretences,  ii.  163. 
for  conspiracy,  ii.  241. 
for  forgery,  ii.  416. 
for  perjury,  ii.  917. 
FAMILIES.  (See  Several  Families.) 

FEAR.  (See  Putting  in  Fear.) 

"FEAR  OF  GOD," 

want  of,  need  not  be  alleged,  i.  501. 
FELLOW-SERVANT, 

as  disqualification  to  be  juror,  i.  904. 
•*  FELONIOUSLY," 

word,  as  signifying  the  intent,  i.  522. 
indictment  for  felony  to  contain  the  word,  i.  533-537,  626. 
effect  of,  in  indictment  for  misdemeanor,  i.  537. 
word,  in  indictment  for  arson,  ii.  42. 
for  false  pretences,  ii.  163,  181. 
for  embezzlement,  ii.  823. 
for  felonious  homicide,  ii.  544,  560. 
for  larceny,  ii.  787. 
for  mayhem,  ii.  852. 
for  attempt  to  commit  rape,  ii.  977. 
for  robbery,  ii.  1008. 
not  an  equivalent  £6r  '*  false,"  ii.  163. 
must  be  in  indictment  when  in  statute,  ii.  181. 
FELONY,  (See  "  Feloniously.") 

arrest  of  one  committing,  i.  159,  160,  164-166,  168. 
breaking  doors  to  arrest  for,  i.  198,  199. 

676 


\ 


ALPHABETICAL   INDEX.  FIB 


FELONY,  —  continued. 

bail  in  cases  of,  i.  256  et  seq. 

prisoner  to  be  present  at  trial  for,  i.  271,  272. 

U8et)f  "then  and  there'*  in  indictments  for,  i.  418. 

election,  in  cases  of,  compelled  fof  improper  joinder  of  counts, 
i.  425. 

whether  joined  in  indictment  with  misdemeanor,  i.  445,  446. 

consequence  of  misjoinder,  i.  447. 

separate  transactions  of,  whether  joined,  i;  448-451. 

coants  should  cover  only  one  transaction  in,  i.  449. . 

otherwise  in  Massachusetts,  &c.,  i.  450  et  seq. 

distinguished  from  misdemeanor  as  to  compelling  election,  i.  457. 
rule  in,  i.  457,  459. 

joining  distinct  felonies  in  one  count,  under  "  separaliter,'*  i.  474- 
476. 

pleading  over  in,  i.  754. 

answering  over  in,  after  demurrer,  i.  781,  782. 

quashing  indictment  for,  i.  768. 
•     care  of  jury  in  cases  of,  i.  995. 

accessories  before  and  after  in,  distinguished,  iL  2,  4. 

indictment  for  attempt  to  commit,  ii.  81-83. 
FEMALE.  (See  Injured  Fbbialb.). 

FERRY, 

unlicensed,  offenders  indicted  jointly,  i.  469. 
FICTIONS  OF  LAW, 

views  concerning,  i.  427,  428. 
FIGHT.  (See  Challenge  to  Fioht.) 

FIGURES, 

whether  to  be  allowed  in  indictments,  i.  344,  345. 
FIGURES  IN  MikGIN, 

whether  must  be  set  out  in  indictment  for  forgery,  ii.  407. 
FILES. 

loss  of  papers  from,  i.  1214. 
FINE, 

may  be  imposed  in  absence  of  prisoner,  i.  275. 

how  of,  when  persons  are  indicted  jointly,  i.  1035. 

and  its  incidents,  doctrines  concerning,  i.  1132-1138. 

process  to  recover,  i.  1132,  1133. 

considered  as  a  debt,  imprisonment,  i.  1134. 

form  of  the  judgment  for,  i.  1135. 

poverty,  escape,  discbarge,  i.  1136. 

alternative,  fine  or  imprisonment,  i.  1137. 

remission  of,  i.  1138. 
FIRING  GUNS, 

procedure  for,  ii.  844. 
FISH, 

destruction  of,  whether  nuisance,  ii.  878. 
FISHING, 

unlawful,  indictment  how,  L  574. 
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FLIGHT, 

evidence  of,  in  attempt  to  kill,  il.  662. 
"  FORCE."  (See  •*  By  Fokcb.") 

»•  FORCE  AND  ARMS." 

(See  *'  With  Force  and  Arms.**) 
FORCIBLE  ENTRY, 

the  right  to  arrest  one  committing,  i.  170. 

use  of  "  then  and  there  ^  in  indictments  for,  i.  413» 

quashing  indictment  for,  i.  769. 
FORCIBLE  ENTRY  AKD  DETAINER, 
Procedure  for,  discussed ^  ii.  369-888. 

introduct<5ry  views,  ii.  869. 

form  of  the  common-law  indictment,  ii.  371.' 

views  of  the  evidence,  Ac.,  ii.  372,  378. 

forms,  &c.,  on  various  old  English  statutes,  ii.  374-377. 

the  allegation  of  force  (with  form  of  the  indictment) » ii.  378-380. 

description  of  the  premises,  ii.  381,  382. 

estate  of  the  person  dispossessed,  ii.  388-386. 

various  other  points,  ii.  387  and  note.  , 

conviction  for  less  than  charged,  ii.  388. 
FORCIBLE  TRESPASS, 

procedure  for,  discussed,  ii.  889-395. 
FOREIGN  COUNTRY, 

larceny  in,  and  goods  brought  here,  procedure  for,  ii.  727-729. 
FOREIGN  LANGUAGE, 

how  written  instruments  in,  to  be  set  out  in  the  indictment,  L  564, 
565. 
FOREIGN  WORDS, 

made  English  by  adoption,  allowable  in  indictment,  i.  847. 
FOREIGNER,  (See  Aubn.)     .  • 

by  what  jury  tried,  i.  927-930. 
.  FOREMAN, 

of  grand  jury,  appointment  and  duties  of,  i.  697-699. 

how  the  appointment  to  appear  in  record,  i.  1172. 
FORESTALLING,  (See  **  Common  Forestallkb.") 

how  indictment  for,  i.  617. 

procedure  for,  discussed,  ii.  396,  397. 
FORFEITURE, 

going  to  juror,  disqualifies,  i.  907. 
"FORGE  OR  CAUSED  TO  BE  FORGED." 

words,  in  indictment  for  forgery,  ii.  438. 
••FORGED  OR  COUNTERFEIT," 

words,  in  indictment  for  forgery,  ii.  440. 
FORGERY,  (See   CouNTBRrEiTiNa    the   Coin — Possession   oi* 

Counterfeits.) 

in  what  county  the  indictment  for,  i.  57,  61. 

"  forged  and  caused  to  be  forged,"  i.  435. 

allegation  of  seal  —  variance,  i.  486. 

repugnancy  in  indictment,  i.  490. 
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FORGERY,  —  continued, 

averment  of  knowledge,  i.  504. 

indictment  for  keeping  fictitious  instrument,  how,  i.  523. 

allegation  where  instrument  is  lost  or  destroyed,  i.  553. 

what  allegation  of,  sufficiently  certain,  i.  554. 

**  warrant  or  order,"  •*  warrant  and  order,"  i.  588. 

when  instrument  described  with  word  **  or,^'  i.  590. 

quaslung  indictment  for,  i.  768. 

special  verdict  for,  how,  i.  1007. 

intent  to  defraud  presumed  from  the  uttering,  i.  1060. 

evidence  of  another,  i.  1066,  1067. 

how  indictment  for  counterfeiting  coin  differs  from  indictment  for, 
ii.  250. 
Proc^edure  for  forgery  of  trntings,  discuued^  ii.  398-486. 

how  the  subject  divided,  ii.  398. 
Some  general  views  of  the  indictment,  ii.  399-426. 

blending  with  the  doctrine  of  attempt,  ii.  399. 

forms  of  the  indictment,  &c.,  ii.  400-402. 
,      how  set  out  the  forged  instrument,  ii.  403-411. 
statutory  rules  as  to  this,  ii.  412. 

the  purport  clause,  ii.  413-416,  453  et  seq. 

following  the  statutory  terms,  expanding  them,  &c.,  ii.  414,  415. 

harmony  between  the  purport  and  tenor  clauses,  ii.  416. 

**  writing  purporting  to  be,"  &c.,  ii.  417,  418. 

how,  when  the  forgery  consists  of  altering  an  instrument,  ii.  419. 

averment  of  person  to  be  defrauded,  the  manner,  &c.,  ii.  420-422. 

how,  where  the  forgery  is  of  a  fictitious  name,  ii.  423. 

general  view  and  points  respecting  name,  intent,  &c.,  ii.  424  and 
note. 

how,  where  the  indictment  is  for  uttering,  ii.  425. 

"  falsely,"  &c.,  ii.  426. 
Some  general  views  of  the  evidence,  ii.  427-436. 

the  fraudulent  intent,  ii.  427. 

false  representations,  &c.,  ii.  428. 

the  person  whose  name  is  forged,  as  witness,  ii.  429. 

where  there  are  subscribing  witnesses,  instrument  lost,  &c.,  ii.  430. 

officers  of  the  bank  —  primary  and  secondary  evidence,  ii.  431. 

province  of  the  jury  —  presumptions,  ii.  432. 

instrument  to  be  produced  —  lost  instrument,  &c,,  ii.  433. 

before  the  grand  jury — lost  instrument,  ii.  434. 
'  distinction,  before  petit  jury,  whether  instrument  lost  before  or  after 
indictment  found,  ii.  434. 

effect  of  disproving  handwriting,  ii.  435. 

various  other  points,  ii.  436  and  note. 
The  indictment  and  evidence  in  particular  cases,  ii.  437-474. 

general  form  of  indictment  on  statute,  ii.  437. 

alternative  expressions,  ii.  438-440. 

naming  the  instrun^ent,  ii.  439,  440. 

various  other  points,  ii.  441-443. 

679 


FOR  ALPHABETICAL  INDEX. 

FORGERY,  —  continued. 

how  far  a  general  form  of  the  indictment  useful,  ii.  444. 

forging  and  uttering  forged  bank-bills,  ii.  415-460. 

(See  Bank-Bills.) 

having  forged  bank-bills  in  possession  with  intent  to  pass,  ii.  461-472. 

undertaking,  warrant,  order,  &c.,  ii.  473,  474.^ 
Points  of  practice,  ii.  475-486. 

allegation  and  proof  of  the  locality  of  the  offence,  ii.  475-482. 

joinder  of  offences  and  offenders,  ii.  483,  484. 

the  verdict,  ii.  485,  486. 
FORMAL  ALLEGATIONS, 

some  needless,  connected  with  the  essential  averments,  i.  501-504. 
FORMER   JEOPARDY,  (See   Autrefois    Acquit  —  Autrefois 

Attaint  —  Autrefois  Convict.  —  For  the  law  relating  to  i^is  sub- 
ject, see  Grim.  Law.) 

the  certainty  required  in  plea  of,  i.  328. 

indictment  to  allege  what  will  enable  prisoner  to  plead,  i.  543,  544. 

defective  verdict  as  to,  i.  1016. 
Procedure  to  make,  available  to  prisoner,  discussed,  i.  80.V-831. 

scope  of  this  discussion  —  what  for  this  work  and  what  for  that  on 
Criminal  Law,  i.  805. 

waiver  by  defendants,  i.  806. 

other  introductory  views,  i.  806,  807. 
The  plea  of  autrefois  convict,  i.  808,  809. 

form  of  the  plea,  i.  808. 

some  views  concerning  this  plea.  i.  809. 
The  plea  of  autrefois  acquit,  i.  810-817. 

form  of  this  plea,  i.  810. 

whether  and  when  plea  of  not  guilty  should  be  added,  i.  811. 

the  two  issues  not  to  be  jointly  tried,  i.  812. 

no  other  form  of  proceeding  available,  i.  813. 

what  the  plea  must  contain,  i.  814. 

how,  as  to  joint  and  several  indictments,  i.  814. 

whether  sufficient  to  show  verdict  without  judgment,  i.  815. 

by  what  evidence  this  plea  is  sustained,  i.  815,  816. 

the  issue  a  mixed  one  of  law  and  fact,  i.  816. 

other  points,  i.  817,  note. 

the  foregoing  rules  modified  by  statutes,  i.  817. 
The  defence  of  former  jeopardy  when  neither  of  the  foregoing  pleas  is 
available,  i.  818-831. 

introductory  views  —  distinctions,  i.  818,  819. 

defendant  entitled  to  verdict,  i.  820. 

refusal  to  order  verdict,  ground  of  exception,  i.  820. 

ordering  discharge  without  yerdict -^hcUfeas  corpus  —  appeal,  i.  821. 

plea  in  nature  of  autrefois  acquit,  i.  822-824. 

having  a  record  made  up,  i.  825,  826. 

how  where  prisoner  is  pursued  by  a  fresh  indictment,  i.  827-831. 
FORM, 

adherence  to,  i.  322. 
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FORM,  —  continued. 

essential  to  jast  conviction,  i.  89-94. 

different  forms  of  same  name,  i.  689. 
FORMS, 

use  of,  by  prosecating  officers,  i.  862. 
The  various,  to  be  found  in  this  work ;  namely,  — 

general,  of  indictment,  i.  132,  183. 
information,  i.  146  and  note. 

caption,  i.  657,658,  1168. 

allegation  of  name  **  otherwise  called,**  i.  681. 

demurrer,  with  joinder,  i.  776,  777. 

plea  of  misnomer  in  abatement,  with  replication,  i.  792. 

plea  to  the  jurisdiction,  with  replication,  i.  794. 

plea  of  not  guilty,  with  joinder,  i.  796. 

plea  of  autrefois  convict,  i.  808. 

plea  of  autrefois  acquit,  i.  810. 

plea  puis  darrein  continuance  in  nature  of  autrefois  acquit,  i.  822. 

record  made  up  to  show  former  jeopardy,  i.  826. 

plea  of  former  jeopardy  where  other  proceedings  not  available,  i.  829. 

oath  of  grand  jurors,  i.  856. 

oath  of  petit  jurors,  i.  983. 

oath  of  officer  attending  petit  jury,  i.  991. 

motion  in  arrest  of  judgment,  i.  1118. 

sentence,  i.  1121. 

plea  of  pregnancy  and  proceedings  thereon,  i.  1144. 

record,  i.  1168,  1174,  1179,  1183-1186.  ' 

verdict  and  judgment,  i.  1188,  1184. 

indictment  agairtst  principal  of  second  degree,  ii.  6. 

accessory  before,  ii.  9.  * 

accessory  afler,  ii.  10. 

for  affray,  ii.  16,  23. 

arson  at  common  law,  ii.  33. 

statutory  burning,  ii.  85. 

assault  and  battery,  ii.  66. 

assault,  ii.  66. 

attempt  by  solicitation,  ii.  74,  76. 

attempt  of  assault  with  intent  to  kill,  ii:  77. 

same,  with  intent  to  commit  rape,  ii.  81. 

same,  with  intent  to  rob,  ii.  84,  86. 

attempt  to  steal  in  dwelling-house,  ii.  87  and  note. 

attempt  to  pick  pocket,  ii.  89. 

barratry,  ii.  98,  102. 

continuando,  ii.  103. 

indictment  for  keeping  bawdy  house,  ii.  106. 

blasphemy,  oraT,  ii.  123. 

bribery,  ii.  126. 

burglary,  ii.  129. 

maintenance,  ii.  164. 

cheating  by  false  scales,  ii.  168. 
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FORMS,  —  corUinued. 

false  pretences*  ii.  162. 

common  scold,  ii.  199. 

conspiracy,  ii.  207,  220,  223. 

conspiracy  to  charge  with  crime,  ii.  240. 

conspiracy  among  workmen,  ii.  242. 

falsely  making  coin,  ii.  249. 

coanterfeiting  guineas,  ii.  251. 

passing  counterfeit  coin,  ii.  258. 

uttering,  having  other  in  possession,  ii.  263. 

having  counterfeit  coin  in  possession,  ii.  265. 

keeping  disorderly  house,  ii.  273. 

disturbing  religious  meeting,  ii.  289. 

challenging  to  fight  duel,  ii.  304. 

eavesdropping,  ii.  312. 

embezzlement,  ii.  333,  339,  342,  343. 

embracery,  ii.  346. 

engrossing,  ii.  348. 

exposure  of  person,  ii.  351. 

extortion,  ii.  357. 

false  imprisonment,  ii.  365. 

forcible  entry,  ii.  371,  874,  376,  379. 

forcible  detainer,  ii.  377. 

forestalling,  ii.  396. 

at  common  lav?  for  forging  writ,  i.  400. 

forgery  of  will,  ii.  402. 

on  statute  for  forgery,  ii.  437. 

forgery  of  bank-bills,  &c.,  iL  448,  451,  452,  470. 

hAving  forged  bank-bills,  &c.,  in  possession,  with  intent,  iL  463. 

forgery  of  undertaking,  &c.,  ii.  473. 

keeping  gaming-house,  ii.  488. 

manslaughter,  502,  538. 

murder,  i.  1174;  ii.  541,  551,  553,  557,  591. 

murder  in  second  degree,  ii.  591. 

poisoning,  ii.  644,  645,  646. 

attempt  to  drown,  651. 

attempt  to  murder  by  shooting,  ii.  652,  653. 

attempt  to  murder  by  stabbing,  ii.  654. 

kidnapping,  ii.  690. 

larceny,  ii.  697. 

larceny  by  clerk  or  servant,  ii.  775. 

larceny  from  church  or  chapel,  ii.  777. 

Ubel,  ii.  783. 

libel  by  signs,  ii.  795.  * 

slanderous  words  to  magistrate,  ii.  807.  * 

common-law  nuisance  of  violations  of  Lord's  day,  ii.  812. 

keeping  shop  open  on  Lord's  day,  ii.  813. 

refusal  to  accept  office,  ii.  820. 

neglect  of  officer  to  convey  offender  to  prison,  ii.  825. 
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FORMS,  —  continued. 

malicious  mischief,  ii.  838,  839,  844. 

firing  gun  which  killed  dog,  &c.,  ii.  8^^ 

wounding  a  man,  &c.,  ii.  846. 

slitting  the  nose,  ii.  855. 

carrying  on  offensive  trade,  ii.  875. 

assaulting  officer  in  discharge  of  duty,  ii.  881. 

perjury,  ii.  905,  907. 

against  constable  for  escape,  ii.  941. 

against  prisoner  for  escape,  ii.  942. 

rape,  ii.  949. 

statutory  ravishing,  ii.  958. 
«       carnal  abuse,  ii.  960. 

attempt  to  commit  rape,  ii.  974,  note. 

riot,  ii.  992.  ^ 

robbery,  ii.  1002. 

stealing  dead  body,  ii.  1010. 

sodomy,  ii.  1013. 

subornation  4>f  perjury,  ii.  1020. 

threatening  letters,  ii.  1025. 

treason,  ii.  1031,  1035. 

obstructing  way,  ii.  1042. 
FORNICATION,  (See  Bastardy.) 

conspiracy  to  charge  with  and  procure,  ii.  241,  244. 

conviction,  on  indictment  for  rape,  i.  419  ;  ii.  956. 
FRAUDULENT   INJURIES, 

quashing  indictment  for,  i.  769. 
FREEHOLDER, 

as  grand  juror,  i.  851. 

as  petit  juror,  i.  921. 
FRENCH, 

use  of,  in  pleading,  i.  340  et  seq. 
FRIEND, 

whether,  can  be  juror,  i.  902. 
FRIENDLY  RELATIONS, 

as  evidence  in  homicide,  ii.  631,  632. 
FUGITIVES  FROM  JUSTICE, 

arrest  and  surrender  of,  i.  219-224. 
FULL  ALLEGATION.  (See  Allegation.) 

GAMING,  (See  Gahino-House  —  Horse-Racino.) 

'  how  allege  the  place  of,  i.  374. 
joining  distinct  acts  of,  in  one  count  under  **  scparaliter,"  i.  475. 
disjunctive  allegation  for,  not  sufficient,  i.  586. 
the  exception  in  the  statute  to  be  negatived  in  the  indictment  for^ 

i.  639,  note,  par.  3. 
negative  averment,  in  what  terms,  i.  641,  note. 
GAMING-HOUSE,  (See  Common  Gamino-House  —  Gaming.) 

sufficiency  of  general  words,  in  indictment  for,  i.  531. 
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GAMING-HOUSE,  —  contimed. 
Procedure  for  keeping^  discuseed,  ii.  487-495. 

introduction,  ii.  487.  '    * 
The  common-law  offence  of  keeping  a,  ii.  488,  489. 

form  of  indictment,  ii.  488. 

how  cut  up  the  transaction,  ii.  489. 
Kindred  statutory  offences,  ii.  490-495. 

points,  under  various  statutes,  ii.  490-494. 

general  views,  ii.  495. 
GAS  COMPANY, 

proceedings  against,  for  rendering  water  of  river  unwholesome,  ii.  878. 
"  GELDING," 

word,  when  insufficient,  i.  620. 
GENERAL  DEMURRER, 

distinguished  from  special,  i.  778. 
GENERAL  ISSUE, 

the  plea  of  the,  i.  743. 
GENERAL  REPUTE, 

evidence  of,  on  indictment  against  bawdy  house,  ii.  112-115. 
GENERAL  VERDICT, 

how  as  to,  i.  1005. 
GLOVES, 

for  the  judges,  on  pleading  pardon,  i.  845. 
GODFATHER, 

whether,  can  be  juror,  i.  901. 
GOODS,  (See  Stolen  Goods.) 

arresting,  under  search-warrant,  i.  203,  208,  209. 

seizing,  in  other  cases  of  arrest,  i.  210-212. 

how  dispose  of,  i.  218. 

description  of  the,  in  search-warrants,  i.  244,  245. 

description  of,  in  indictment,  i.  575. 

description  of  the,  in  larceny,  ii.  699  et  seq. 
•«  GOODS  AND  CHATTELS," 

words,  in  indic*tment  for  larceny,  ii.  704,  736. 
GRAMMAR,  (See  Ungrammatical.) 

how  far  regarded  in  pleading,  i.  348-354. 
GRAND  JURORS, 

whether  names  of,  should  appear  in  caption,J.  666. 

disqualified  to  be  petit  jurors,  i.  911. 

whether  names  of,  to  appear  in  record,  i.  1171. 
GRAND  JURY, 

indorsement  of  finding  of,  on  indictment,  i.  695-701. 

proceedings  of,  in  England,  i.  695. 
in  United  States,  i.  696. 

foreman,  indorsements,  &c.,  i.  699-701. 

power  of,  to  authorize  amendments,  i.  709,  710. 

appointment  of  foreman,  how  in  record,  i.  1172. 
Consiilution  and  organization  of  the,  discussed,  i.  849-860. 

in  general,  how  selected,  i.  849,  850. 
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GRAND  JTmY,-^  continued, 

freeholder,  householder,  alien,  i.  S*')!. 

conscientious  scruples,  expressed  opinion,  i.  852. 

same  qualifications  as  petit  jurors,  i.  862. 

excuse,  old  age,  sickness,  non-residence,  i.  853. 

bow  many,  twelve  concur,  constitutional  right,  i.  854,  855  and  note. 

oath,  English  form,  i.  856. 

secrecy,  rule  in  difffrent  States,  i.  857-860. 
Procedure  before  the,  discussed,  i.  861-870. 

relations  of  prosecuting  officer  to,  i.  861  and  note. 

sketch  of  doings  in  grand  jury  room,  i.  861,  note. 

drawing  indictments,  use  of  forms,  i.  862. 

carefulness  required  as  to  the  evidence,  i.  863. 

knowledge  of  grand  jurors  as  evidence,  i.  864. 

testimony  of  witnesses,  what,  &c.,  i.  865. 

weight  of  evidence,  reasonable  doubt,  &c.,  as  justifying  the  finding  of 
indictment,  i.  865-^67. 

under  judicial  (control,  contempt,  before  the  witness,  i.  868, 869. 

second  indictment  without  new  examination,  i.  870. 
How  adoaniage  taken  of  eiTors  in  doings  of,  disaissed,  i.  871-889. 

general  propositions  and  distinctions,  i.  871-874. 

by  challenge,  i.  875-881. 

by  motion  to  quash,  i.  882. 

by  plea  in  abatement,  i.  883-885. 

orally  at  the  trial,  i.  886. 

by  motion  in  arrest,  i.  887-889. 
GUILT, 

whether  a  ground  for  refusal  to  defend,  i.  94,  309. 

as  affecting  the  question  of  bail,  i.  255-257,  260-262. 
GUILTY, 

plea  of,  discussed,  i.  795-801. 

HABEAS  CORPUS, 

as  a  means  to  raise  question  of  former  jeopardy,*!.  821. 

in  aid  of  writ  of  certiorari,  i.  1205. 
••  HAM," 

word,  as  descriptive  of  thing  stolen,  in  larceny,  ii.  709. 
HAND, 

holding  up  the,. at  arraignment,  i.  732. 
HANDWRITING, 

proof  of,  in  forgery,  ii.  432. 
HEREDITARY  INSANITY, 

evidence  of,  ii.  657. 
HIGH  SEAS, 

what  constitutes  murder  on  the,  i.  51. 
HIGHWAY.  (See  Way.) 

HOLDING  FOR  TRIAL,  (See  Arrest  ^  Bimdino  Ovsb  »  Gousr 

or  Rkoord.) 

by  magistrates,  i.  225-239. 
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HOMICIDE,  (See  Child  Murder  —  Death  —  Duelling.) 

in  what  county  the  indictment  for,  i.  50-^2. 
blow  in  one  county  and  death  in  another,  i.  52. 
divided  into  degrees,  effect  of  constitutional  provisions  on  form  of 

indictment,  i.  102, 105. 
indictment  for,  omitting  means  and  circumstances,  i.  104-107. 
omitting  venue,  i.  107. 
committed  in  making  arrest,  i.  159. 
how,  allege  place  of,  i.  374. 
joinder  of  defendants  in  indictment  for,  i.  470. 
indictment  allege  name  of  person  killed,  i.  548,  571. 
where  name  is  unknown,  i.  495. 
where  manner  of  the  crime  is  unknown,  i.  553. 
indictment  for  attempt  to  commit,  i.  613 ;  ii.  77,  78.    . 
proof  of  attempt  to  commit,  ii.  95-97. 
against  accessory  before  the  fact,  i.  618. 
special  verdict  in,  i.  1007. 
partial  verdict  in,  i.  1009. 

presumption  from  an  unlawful  and  wilful  act,  i.  1060. 
evidence  of  another,  i.  1064  et  seq. 
proof  of  corpus  delicti  in,  i.  1070,  1071 . 
form  of  the  record,  i.  1168-1185. 
indictment  for  murder,  i.  1174. 
verdict,  and  judgment,  i.  1183-1185. 
Procedure /or  fdonuma,  discussed,  ii.  496-668. 
order  of  the  discussion,  ii.  496. 
The  form  of  the  indictment  for  manslaughter  (including  what  is  com- 
mon alike  to  murder  and  to  manslaughtei*),  ii.  497-539. 
history  and  ground  of  the  distinction  between  murder  and  man- 
slaughter, ii.  497^01. 
why  the  indictment  for  murder  does  not  condude  against  the  form  of 

the  statute,  ii.  499. 
how  the  distinction  in  the  United  States,  ii.  500,  501. 
a  form  of  the  indictment  for  manslaughter,  ii.  502. 
vi  et  armiSf  '*  seduced  by  Devil,^^  &c.,  ii.  503. 
*'  in  the  peace,"  &c.,  ij.  504. 
value  of  the  instrument,  ii.  505. 
name  and  description  of  the  person  killed,  ii.  506-510. 
proof  of  the  same  —  variance,  ii.  511. 
allegation  of  the  assault,  ii.  512, 513. 

the  instrument,  ii.  514. 

manner  of  the  death,  iL  514,  515.  • 

how  the  instrument  held,  &c.,  ii.  515,  516. 

the  stroke  or  blow,  ii.  516  et  seq. 
connection  of  instrument,  &c.,  with  wound,  ii.  516. 
allegation  of  the  wound,  ii.  516,  517. 
description  of  the  wound,  ii.  518-520. 
alleging  the  wound  to  be  mortal,  ii.  521. 

place  of  the  wound,  ii.  522-526. 
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HOMICIDE,  —  continued. 

alleging  that  the  death  proceeded  from  the  wound,  ii.  527,  528. 
how,  when  the  death  was  by  poison,  ii.  529. 
allegations  of  time,  ii,  5d0--533. 

place,  ii.  534. 
"  tiien  and  there,"  ii.  535. 
the  concluding  part,  ii.  536. 
how,  when  the  death  does  not  proceed  from  an  assault  or  a  battery, 

ii.  687-^539. 
form  of  the  indictment  for  such  a  case,  ii.  588. 
The  form  of  indictment  for  murder  as  distinguished  from  manslaughter 
(stating  what  allegations  must  be  added  to  the  indictment  for 
manslaughter  to  make  it  an  indictment  for  murder),  ii.  540- 
56}. 
the  distinction  stated  in  brief,  ii.  540. 
form,  where  the  murder  is  by  stabbing,  ii.  541. 
**  feloniously,  wilfully,  of  malice  aforethought,"  ii.  542-547. 
effect  of  these  words  on  subsequent  clauses,  ii.  547. 
"  and  so,"  &c.  —  the  concluding  part  of  the  indictment,  ii.  548- 

550. 
form  of  the  indictment  against  the  two  classes  of  principals,  ii.  551. 
concerning  this  sort  of  indictment,  ii.  552. 
form  of  the  indictment  for  murder  by  poison,  ii.  558. 
peculiarities  of  this  indictment,  ii.  554. 
usually  does,  but  need  not,  allege  intent  to  kill,  ii.  554. 
allegations  as  to  the  poison,  its  effect,  &c.,  ii.  665 1  556. 
form  of  indictment  for  murder  by  starving,  ii.  557. 
what  this  indictment  must  set  out,  and  how,  ii.  558,  559. 
leading  principles  governing  indictment  for  murder,  ii.  560,  561. 
The  form  of  the  indictment    or  murder  of  the  first  degree,  as  distin- 
guished from  murder  of  the  second  degree,  under  our  statutes 
(showing  what  should  be  added  to  the  indictment  for  murder  to 
make  it  an  indictment  for  murder  in  the  first  degree),  ii.  562- 
609. 
the  statutes,  what,  and  how  interpreted,  ii.  562-566. 
some  leading  principles  considered,  ii.  567-^74. 
some  loose  expressions  of  judges  reviewed,  ii.  575-584. 
•*  divide,"  ii.  585. 

how  the  indictment  should  be,  in  principle,  ii.  586. 
source  of  errors,  &c.,  ii.  587. 

course  of  recent  adjudication,  considered,  ii.  588-60S. 
whether  former  interpretations  constitutional,  ii.  588  et  seq. 
the  Green  case  stated  and  discussed,  ii.  589,  590  and  note,  591- 

606. 
the  Massachusetts  statute,  and  form  of  the  indictment  for  murder 

in  the  second  degree,  ii.  591. 
this  form  discussed,  ii.  590-606. 
recent  decisions  in  Maine,  ii.  599,  600. 
New  York,  ii.  601. 
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New  Hampshire,  ii.  602. 

Iowa,  ii.  603.  # 

nature  and  importance  of  this  question,  with  review  of  doctrines, 

ii.  604-608. 
"  sound  mind,"  ii.  609. 
The  indictment  as  respects  other  statutory  divisions  of  felonious  iiomi- 

cide  at  the  common  law,  ii.  610,  611. 
The  indictment  for  statutory  homicides,  ii.  612-614. 
The  evidence,  ii.  615-^37. 

presumptions  and  burden  of  proof,  616-623. 
what  from  mere  act  of  killing,  ii.  616-620.  * 

what  from  deadly  weapon,  wounds,  marks  of  violence,  ii.  621. 
malice  continuing,  ii.  622. 
the  kind  and  amount  of  evidence,  ii.  624  et  seq. 
character,  conduct,  and  the  like  of  the  deceased,  ii.  625-630. 
threats  by  deceased,  ii.  630. 

previous  relations  of  the  parties  to  each  other,  ii.  631,  632. 
motive  —  husband  and  wife,  ii.  632. 
general  principles  of  evidence  applicable,  ii.  633. 
suggestions  to  prosecuting  officer,  ii.  634. 

some  isolated  points,  proof  of  name,  the  county,  capacity  of  young 
prisoner,  &c,  ii.  635-637. 
Points  of  practice,  ii.  638-642. 
the  county,  &c.,  ii.  638. 
the  verdict,  &c.,  ii.  639-642. 
The  procedure  in  cases  of  attempt  to  commit  homicide,  ii.  643-663. 
administering  poison  with  intent,  &c.,  ii.  644-650. 
assaults,  batteries,  and  the  like,  with  the  intent,  ii.  651-654. 
procedure  under  various  American  statutes,  ii.  655-663. 
statutes  various,  &c.,  ii.  655. 
whether  indictment  double  for  alleging  together  di£ferent  methods 

of  assault,  ii.  656. 
how  as  to  compelling  election,  ii.  656. 
**  malice  aforethought,"  —  "  wilfully,"  &c.,  ii.  657. 
when  battery  need  not  be  alleged,  ii.  658. 
variance  —  sundry  points,  ii.  659  and  note, 
verdict,  evidence,  ii.  660,  661. 
proof  of  another  crime,  ii.  662. 
HORSE-RACING. 

how  indictment  follow  statute  —  **  mare  "  not  a  **  horse,"  i.  620. 
HORSE-STEALING. 

*'  horse,"  **  mare,"  or  *'  colt,"  indictment  use  statutory  word,  L  619. 
620. 
HOSTILITY, 

disqualification  of,  to  be  juror,  i.  902. 
HOUR, 

when  indictment  must  specify  the,  i.  399. 
alleging  the,  in  burglary,  ii.  131-133. 
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HOUSE,  (See  Dwslling-housb  —  Disorderly  House  —  Bawdy 

House  —  Letting  House  for  Bawdry —  Several  Fabulies.) 

word,  hdir  in  indictments  for  burglary,  i.  573 ;  ii.  135. 
proper,  in  indictments  for  arson,  ii.  34. 

letting,  for  gambling,  the  procedure  for,  ii.  490. 
HOUSE,  DISORDERLY.  (See  Disorderly  House.) 

HOUSE  OF  H.L-FAME.  (See  Bawdy  House.) 

HOUSE-BREAKING.  (See  Burglary.) 

HOUSEHOLDER, 

as  grand  juror,  i.  851. 

grand  juror  not  being,  how  take  advantage  of,  i.  884. 

as  petit  juror,  i.  921. 
HUSBAND  AND  WIFE.  (See  Wife.) 

evidence  on  indictment  against  husband  for  killing  seducer  of  wife, 
ii.  95. 

joinder  of,  in  indictment  for  keeping  bawdy  house,  ii.  109. 

relationship  of,  as  evidence  in  homicide,  ii.  632. 

IDEM  SONANS, 

rule  of,  as  to  name,  i.  688. 
IDENTITY, 

plea  denying,  and  proceedings  thereon,  i.  1210,  1211. 
ILLEGIBLE.  (See  Legible.) 

ILLEGITIMATE  CHILD.  (See  Bastard.) 

ILL-FAME.  (See  Bawdy  House.)  . 

••  IMMEDLATELY," 

meaning  and  effect  of  the  word,  in  an  indictment,  i.  409.. 
*'  IMPANEL,"  (See  Irrbqulaii  Impanelling.) 

meaning  of  the  verb  to,  i.  960,  note. 
IMPANELLING  JURY, 
Law  <md  practice  of^  dUcussedt  i.  931-945. 

general  view,  i.  931. 

waiver  of  right  to  object  to  juror,  i.  932. 

party  who  may  challenge,  i.  933. 

how  the  defect,  in  challenge  for  cause,  shown,  i.  934. 

peremptory  challenge,  i.  935-945. 
IMPEDIMENT, 

distinguished  from  excuse,  as  to  grand  juror,  i.  853. 

same  as  to  petit  juror,  i.  926. 
IMPRISONMENT.  (See  False  LtfPRisoNMENT  —  Prison.) 

IMPRISONMENT  FOR  DEBT, 

whether  laws  concerning,  affect  fine,  i.  1134. 
••  m  CONTEMPT,"  &Cf, 

words,  whe^er  necessary  in  indictment,  i.  647. 
"IN  THE  PEACE," 

words,  in  indictments  for  assault  and  battery,  ii.  57. 
for  homicide,  ii.  504. 
INARTIFICLAL, 

no  objection  that  indictment  is,  i.  511. 
tol.  II.  44  589 
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INCIDENTAL, 

allegation  where  the  matter  is,  i.  554-558. 
INDICTMENT,  (See  Amendments  —  Lost  IndictiIKnt — Punish- 

ment—  Second  Indictment.) 

what  is,  i.  X31. 

the,  viewed  t^a  a  step  in  a  criminal  cause,  i.  36. 

locality  of  the,  i.  45-67.  (See  Locality.) 

must  allege  every  element  entering  into  the  punishment,  x.  77-88. 

constitutionar guaranties  respecting  the,  i.  95-112. 

two  indictments  pending,  quashing  one,  i.  770. 

whether  to  be  read  to  prisoner  at  arraignment,  i.  733. 

prosecuting  officer  to  draw,  i.  862. 

objections  to  sufficiency  of,  at  trial,  i.  977. 

trial  where  separate  like  indictments,  i.  1042-1045. 

judgment  arrested  for  error  in,  i.  1108. 

how  appear  in  the  record,  i.  1174. 
General  view  of  the,  cu  one  of  the  forms  of  prosecution^  i.  130-135. 

principal  common-law  method,  i.  130. 

what  is,  distinguished  from  presentment,  inquisition,  i.  131. 

general  forms  of  the,  i.  132,  133. 

what  it  must  set  out,  i.  134,  135. 
General  view  of  the  structure  ofthe,  i.  318-339. 

right  of  written  allegation,  i.  319. 

criminal  pleading  compared  with  civil,  i.  320,  321. 

adherence  to  old  rules  and  forms,  i.  322,  336,  339. 

certainty  in  indictments  and  the  other  pleadings,  i.  323-328. 

fact  and  law  distinguished  —  allege  fact,  not  law,  i.  329  et  seq. 

how  as  to  facts  cognizable  by  the  courts,  i.  330,  331. 

two  methods  of  stating  facts  —  legal  import  and  outward  appearance, 
how,  i.  332-335.  ^ 

technical  words,  i.  336. 

on  what  to  be  written  —  printed  —  ink  —  lead  pencil,  i.  337. 

legibility  —  interlineations  —  caret — quotation  marks,  i.  338. 

how  far  the  rules  mutable,  i.  339. 
Language  of  the,  and  its  purity  and  precision,  i.  340-359. 

ancient  oral  pleadings  and  record  —  Latin  —  French,  i.  340,  341. 

now  required  to  be  in  English,  i.  342,  343. 

what   is  English — court   hand  —  abbreviations,  figures,  numerals, 
Latin  and  foreign  words  adopted,  &c.,  i.  343-347. 

false  grammar  and  spelling,  i.  348-354. 

proper  antecedent,  i.  355. 

reasonable  meaning,  i.  356. 

clerical  errors,  i.  357. 

legislative  meanings  of  words,  &c.,  i.  358,  359. 
Allegation  and  proof  of  the  place  of  the  offence,  i.  360-385. 

historical  —  relation  to  the  question  of  the  ancient  practice  concern- 
ing petit  jur)',  i.  360-367. 

old  law  as  to  alleging  the  ril',  parish,  &c.,  i.  365-367 

modern  English  statutes  changing  old  law,  i.  368,  369. 
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how  at  common  law  in  United  States,  i.  370  et  seq. 

misstat client  of  the  particular  place  within  the  county,  i.  871. 

special  offences  requiring  allegation  of  particular  place,  i.  372,  373. 

where  the  particular  allegation  not  necessary,  i.  374. 
jurisdictional  locality  greater  or  less  than  county,  i.  875. 

form  of  the  allegation  of  place,  i.  376-883. 

evidence,  i.  884. 

statutes  dispensing  with  the  allegation — their  constitutionality,  i.  386. 
Allegation  and  proof  of  the  time  of  the  offence,  i.  886-406. 

general  doctrine,  i.  386. 

day  certain  —  adequate  in  form  —  not    repugnant  —  surplusage   in 
the  allegation,  i.  887,  388. 

methods  of  stating  the  day,  i.  389,  390. 

collecting  time  from  whole  allegation,  i.  391. 

offences  constituted  by  acts  done  on  different  days,  i.  392  et  seq. 

condnuando  —  **  divers  days  and  times,"  i.  393-395. 

between  two  days,  i.  396. 

distinctions  as  to  continuandot  &c.,  i.  397. 

where  offence  consists  of  omission  of  duty,  i.  398. 

alleging  hour,  day  of  week,  i.  399. 

proof  of  the  time —  how  far  must  conform  to  allegation,  &c.,  i.  40(M02. 

how  allegation  of  time  on  questions  of  sufficiency  of  indictment  — 
Statutes  of  Limitations,  &c.,  i.  403-405. 

the  videlicet,  i.  406. 
Repetitions  of  time  and  place  in  the,  i.  407-414. 

general  doctrine  —  "  then  and  there,"  i.  407,  408. 

"  immediately,"  "  being."  L  409-410. 

when  "  then  and  there  "  sufficient,  and  when  not,  and  what  in  their 
stead,  i.  408-414. 
Division  of  criminal  things  into  particular  crimes,  viewed  with  respect  of 

the,  i.  415-420. 
Arranging  matter  of  the,  into  distinct  counts,  i.  421-431. 

what  is  a  count,  i.  421,  422. 

use  of  distinct  counts  explained,  i.  423,  424. 

how  object  to  joinder  of  counts,  i.  425. 

further  explanations,  i.  426-431. 
Duplicity  in  the,  i.  432-443. 

definition  and  general  doctrine,  i.  432. 

crime  within  crime,  i.  433. 

one  crime  committed  in  several  ways,  i.  434  et  seq. 

clauses  of  statute  connected  by  '*  or  "  —  *'  and"  in,  i.  434-436. 

further  views  as  to  what  is  duplicity  and  what  is  not,  i.  437-443. 
Joinder  of  offences  in  the,  i.  444-453. 

general  doctrine,  i.  444. 

whether  felony  and  misdemeanor  may  be  joined,  L  445, 446. 

consequence  of  misjoinder,  i.  447. 

only  one  transaction  in  felony,  i.  448  et  seq. 

except  in  Massachusetts, '&c.,  i.  450  et  seq. 
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more  than  one  transaction  in  misdemeanor,  i.  448,  452. 
Compelling  prosecutor  to  elect  on  what  count  or  for  whdi  (nmiocfe'on,  i. 
454-462. 

general  doctrine,  i.  454. 

quashing  as  one  means  of  enforcing  election,  i.  455. 

voluntary  election  —  noLproa,,  i.  456. 

how,  in  felony,  i.  457. 

how,  in  misdemeanor,  i.  458. 

election  as  to  what  transaction  in  felony,  i.  459. 
in  misdemeanor,  i.  460, 
at  what  time  elect,  i.  461. 

general  summing  up  of  views,  i.  462. 
Joinder  of  offenders  in  the,  i.  463-476. 

less  than  all  participants,  i.  463,  464,  466. 

too  many,  i.  465. 

all  participants  jointly,  i.  467-469. 

when  cannot  be  joined,  i.  470. 

form  of  joint  indictment,  i.  471. 

trial  of  joint  indictment,  i.  472. 

joining  defendants  for  separate  transactional  where  guilt  is  sereral, 
i.  473-476. 
'Surplusage  and  variance  in  the,  i.  477-488. 

general  explanation,  i.  477. 

surplusage  what,  and  when  it  does  not  hurt,  i.  477-481. 

surplusage  vitiating,  i.  482-484. 

doctrine  of  variance,  i.  485-488. 
Repugnancy  in  the,  i.  489-492. 

general  doctrine  stated,  i.'489. 

scope  and  limits  of  the  doctrine,  i.  490-492. 
Necessity  as  affecting  the  allegation^  i.  493-498. 

general  doctrine,  i.  493. 

circumstances  forbidding  exact  allegations,  i.  494. 

illustrations  —  name  unknown,  libel  obscene,  &c.,  i.  495,  496. 

nature  of  the  necessity  which  excuses,  i.  497. 

limit  of  the  doctrine,  i.  498. 
Needless  andformal  allegations  in  the,  i.  499-504. 

'♦  not  having  fear  of  God,"  —  *'  instigated  by  Devil,"  &c.,  i.  501. 

*•  with  force  and  arms,"  •*  dubs,"  &c.,  i.  502. 

•*  unlawfully,"  i.  503. 

**  knowingly,"  i.  504. 
General  view  of  objects  to  be  secured  by  the,  and  how,  i.  505-516. 

fundamental  things  stated,  i.  505. 

objects  enumerated,  i.  506,  507. 

direct,  not  argumentative,  not  repugnant,  i.  508. 

every  element  of  the  offence,  i.  509. 

ambiguity — order  of  averments  —  inartificial,  &c.,  i.  510,  511. 

ungrammatical,  "aforesaid,"  **  said,"  "then,"  •* until," i. 512. 

amount  of  allegation,  negative,  &c.,  i.  513. 
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INDICTMENT,  —  continued. 

fact,  not  law  —  conclusion  of  law,  i.  514,  515. 

stating  the  evidence,  516. 
dnnmunicale  to  prisoner ,  what  wiU  enable  him  io  defend,  i.  517-531. 

importance  of  full  allegation  —  required  by  law,  i.  517-519. 

direct  and  precise,  i.  520. 

how  the  intent  to  be  alleged,  i.  521-525. 

how  far  the  allegations  to  descend  to  detail,  i.  526-531. 
Comimunieate  to  courts  what  enable  it  to  order  course  of  trial,  i.  532-^537. 

general  view,  i.  532. 

distinction  whether  treason,  felony,  or  misdemeanor,  i.  533,  534. 

new  felony  created  by  statute,  i.  535,  536. 

misdemeanor  charged  **  feloniously,^*  how,  i.  537. 
Communicate  to  court,  w?uU  enable  it  to  pronounce  sentence^  i.  538-542. 

what  enters  into  punishment,  i.  538. 

various  views  and  illustrations,  i.  539-542. 
Embody /acts  to  enable  prisoner  to  plead  former  jeopardy,  i.  543,  544. 

the  general  doctrine,  i.  543. 

the  wider  principle,  i.  544. 
Difference  in  allegation  where  thing  knoton  to  grand  jury  and  where  tui- 
known,  545-^553. 

general  view,  i.  545. 

name  unknown,  i.  546-552. 

other  things  unknown,  i.  553. 
Difference  in  allegation  where  matter  is  incidental  and  where  direct,  L 
554-^58. 

distinctions  stated  —  recital  —  direct  charge,  &c.,  i.  554,  555. 

'•  whereas,"  *•  knowing,"  •*  being,"  &c.,  i.  554-557. 

the  part  of  speech  —  participle,  adverb,  &c.,  i.  558. 
Different  forms  (^alleging  words  written  or  spoken,  1.  559-563. 

distinction  between  tenor  and  substance,  i.  559. 

what  words  indicate  tenor,  i.  559. 

what  indicate  substance,  i.  560. 

when  tenor  must  be  alleged,  when  not,  i.  561. 

proof  of  tenor,  i.  561. 

oral  language,  i.  562. 
How  allege  what  is  written  or  spoken  in  foreign  language,  i.  564,  565. 
Allegations  of  ownership,  value,  person  injured,  &c,,  i.  566-^84. 

various  general  views,  i.  566-570. 

rule  as  to  value,  i.  567. 

description  of  persons,,  i.  571,  572. 
place,  &c,,  i.  573,  574. 
movables,  i.  575,  576. 
quantity,  numbers,  &c,,  i.  577-580. 
ownership,  i.  581-584. 
Disjunctive  and  cot^junctive  allegations,  i.  585-592. 

must  not  be  **  or,''  but  **  and,''  i.  585,  586. 

statute  **  or,"  indictment  '*  and,"  i.  586-588. 

when  *'  and"  should  be  avoided,  i.  588. 
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INDICTMENT,  —  continued. 

when  **  or"  allowable,  i.  689,  590. 

how,  for  breach  of  duty,  i.  591. 

disjuDCtive  part  as  sarplusage,  i.  592. 
Indictments  upon  statutes,  i.  593-642. 

(See  Statutes.) 
Ordering  hUl  of  the  particulars,  i.  648-646. 

general  doctrine,  i.  643. 

when  ordered,  when  not — how  minute,  i.  644-646. 
Concluding  part  of  the,  i.  647-652. 

**  damage,^*   **  evil  example,"  **  displeasure  of  God,"  "  contrary  to 
allegiance,"  "  in  contempt,"  &c.,  i.  647. 

*'  against  the  peace,"  648-650. 

constitutional  provisions  as  to  the  conclusion,  i.  650-652. 
Caption  and  introductory  part  of  the,  i.  653-668. 

English  practice  and  forms,  i.  653-659. 

American  law  as  to  the  caption,  i.  660-667. 

further  views  of  the  introduction,  i.  668. 
Doctrine  of  additions,  i.  669-674. 

how  under  the  English  law,  i.  671,  672. 

how  in  United  States,  i.  673,  674. 
How  defetidant  named  and  described  in  the,  i.  675-682. 

older  and  later  English  law,  i.  675,  676. 

purpose  of  name  —  how  take  advantage  of  mistake,  i.  677. 

name  of  defendant  unknown,  i.  678-680. 

alias  dictus,  and  form,  i.  681. 

corporation  defendant,  i.  682. 
General  vieios  relating  to  the  name  in  the,  i.  683-689. 

distinction  between  Christian  name,  middle  name,  and  surname,  i  688, 
684. 

initials,  i.  685. 

true  name  —  commonly  known  —  bastard,  i.  686. 

junior,  i.  687. 

orthogr&phy,  same  sound,  i.  688. 

same  name  in  difierent  forms,  i.  689. 
Indorsement  of  prosecutor"* s  name  on  the,  i.  690-694. 

concerning  the  prosecutor,  i.  690. 

Bis  liabilities  and  privileges,  i.  691. 

indorsement  by  him,  i.  691,  692. 

who  —  death  of  indorser,  i.  693. 

how  made  —  striking  off,  i.  694. 
Indorsement  of  the,  by  grand  jurors,  i.  695-701. 

how  grand  jury  proceed  in  England,  i.  695. 

how  in  United  States  —  State's  attorney,  i.  696. 

foreman  —  how  indorse  finding,  i.  697-699. 

whether  always  necessary,  i.  700. 

further  views,  i.  701. 
Indorsement  of  the,  by  prosecuting  officer,  i.  702-704. 

not  necessary  by  general  doctrine,  i.  702. 
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INDICTMENT,  —  conHntied. 

in  some  States  by  statute,  i.  703. 

by  district  attorney />ro  iem,,  i.  704. 
Form  of  the,  as  against  principals  of  second  degree  and  accessories,  ii. 
2-11. 

distinctions  between  accessories,  ii.  2. 

distinctions  between  principals  of  first  and  second  degree,  ii.  8. 

effect  of  statutes  changing  law  as  to  accessories  before,  ii.  4. 

form  against  principals  of  second  degree,  ii.  5,  6. 

against  accessories  at  common  law,  ii.  7-10. 

where  accessory  separately  indicted,  ii.  11. 
INDIFFERENT, 

as  qualification  of  juror,  i.  903. 
INDORSEMENT, 

or  indictment  by  prosecutor,  i.  690-694. 
by  prosecutor  of  bawdy  house,  ii.  108. 
by  grand  jury,  i.  695-701. 
by  prosecuting  officer,  i.  702-704. 

how,  appear  in  record,  i.  1176-1178. 

of  note,  &c.,  whether  set  out,  in  indictment  for  forging  principal 
instrument,  ii.  410. 

on  bills  and  notes,  procedure  for  forgery  of,  ii.  470  et  seq. 
INFAMY, 

disqualifies  to  be  petit  juror,  i.  924. 

(as  disqualifying  to  be  a  witness,  see  Grim.  Law.) 
INFERIOR  COURTS, 

how  distinguished  from  superior,  i.  236-239. 

saine  as  to  caption  of  indictment,  i.  656-659,  663,  665. 
INFLUENCE, 

undue,  as  disqualification  of  juror,  i.  903. 
INFORMATION,  (See  Complaint.) 

one  of  the  steps  in  a  criminal  cause,  i.  36. 

word,  distinguished  from  complaint,  i.  717. 

quashing  the,  when  specially  allowed,  i.  770. 
As  one  of  the  methods  o/ prosecution,  i.  141-147. 

what  it  is,  i.  141. 

by  what  officers  in  England,  and  whether  as  of  right  or  by  leare, 
i.  141-143. 

how  in  our  States,  i.  144,  145. 

under  United  States  laws,  i.  145. 

forms  of  the,  i.  146  and  note. 

how  like  indictment,  i.  147. 
General  discussum  of  the  (before  the  higher  courts),  i.  712-715. 

how  compared  with  indictment,  i.  712. 

formal  parts,  i.  713. 

ameftdments,  i.  714,  715. 

quashing  the,  i.  715. 
INFORMERS, 

as  witnesses,  doctrine  of,  discussed,  i.  1084,  1085. 

695 


INS  ALPHABEnCAL  INDEX. 

INITIALS, 

of  name,  how,  i.  685. 
INJURED  FEMALE, 

as  witness  in  ra[>e,  ii.  961-968. 
in  attempt  to  commit  rape,  ii.  978. 
INJURED  PERSON, 

as  witness  in  false  pretence  cases,  ii.  192. 
INK, 

indictment  whether  to  be  written  with,  i.  837.- 
INN-KEEPERS, 

joining,  '*  separaliter,^*  in  one  count,  i.  474. 
INNOCENCE,  (See  Prbsumptiyb  Ixnocencb.) 

presumption  of,  considered,  i.  1061. 
INNS  AND  LICENSED  HOUSES.  (See  Saub  of  Intoxicatdio 

Liquor.) 
INNUENDO, 

rejected  as  surplusage,  i.  480. 

in  indictment  for  libel,  ii.  793,  794. 

not  to  be  proved,  ii.  799. 
INQUISITION, 

what,  and  distinguished  from  indictment,  i.  131. 
INSANITY, 

as  diaqualiO'ing  to  be  a  juror,  i.  925. 

sentence  respited  for,  i.  1124. 
A$  a  defence,  the  procedure  discussed,  ii.  664-687. 

how  to  be  alleged,  &c.,  ii.  664. 

how  discussion  divided,  ii.  665. 
The  preliminarj  question,  ii.  666-668. 

how  determine  capacity  to  be  tried,  ii.  666. 

what  the  inquiry,  ii.  667. 

when  by  jury — peremptory  challenges,  effect  of  finding,  ii.  668. 
The  question  under  the  general  issue,  ii.  669-687. 

presumptions,  burden  of  proof,  and  weight  of  evidence,  ii.  669. 

proof  of  being  insane  at  other  times,  ii.  674. 

hereditary,  ii.  675. 

witnesses,  their  opinions,  &c.  ii.  676-687. 
"INSTIGATION  OF  DEVIL," 

need  not  be  alleged,  i.  501. 
INSTRUCTIONS, 

of  the  judge  to  the  jury,  976-982,  987. 

what,  he  may  refuse  to  give  —  asked  or  not,  i.  980. 

as  to  evidence,  without  trenching  upon  functions  of  jury,  i.  981. 

as  to  the  law,  though  statute  makes  jury  judges  thereof,  i.  987,  988. 
INSTRUMENT,  (See  Value  —  Writino.) 

the,  how  allege  in  homicide,  ii.  514. 
INSTRUMENTS  OF  COUNTERFEITING,        (See  Counterfeiting.) 

procedure  for  having,  discussed,  ii.  269,  270. 
INSUFFICIENT  BAIL, 

not  equivalent  to  escape,  i.  1212. 
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INTENT,  (See  "  With  Intent  to  Cheat.") 

the,  how  laid  in  the  indictment,  i.  521-525. 

a  participle  or  adverb  sufficient  in  alleging  the,  i.  556-558. 

presumption  as  to  the,  i.  1060. 

evidence  of  another  crime  to  prove  the,  i.  1066,  1067. 

how  allege,  in  arson,  ii.  42,  45. 

how  prove,  ii.  50-53. 

word  in  indictment  for  attempt  —  **  intention,"  **  attempt,"  ii.  80. 

allegation  and  proof  of  the,  in  burglary,  ii.  142-150. 
in  false  pretences,  ii.  182. 

evidence  of,  in  a  case  of  disturbing  meeting,  ii.  292. 

in  forgery,  allegation  of,  ii.  420  et  seq. 
proof  of,  ii.  427  et  seq. 

allegation  of,  in  indictment  for  homicide,  ii.  561. 

evidence  of,  in  proceedings  for  kidnapping,  ii.  694. 

proof  of  the,  in  libel,  ii.  802. 

on  indictment  for  violating  Lord^s  day,  ii^  818. 
**  INTENTION," 

word,  in  indictment  for  attempt,  ii.  80. 
INTEREST.  (See  Pecuniary  Interest.) 

INTERLINEATIONS, 

in  indictment,  i.  838.  ' 
INTERNATIONAL  LAW, 

as  to  treaties  for  mutual  surrender  of  fugitives,  i.  224. 
INTERROGATORIES, 

whether  set  out,  in  indictment  for  perjury,  ii.  921. 
INTOXICATING  LIQUOR,  (See  Sale  of  Intoxicating  Liquor.) 

jiiror  partaking  of,  i.  999,  note. 
INTRODUCTION, 

the,  to  indictment,  law  concerning,  i.  655-668. 
INTRODUCTORY  AVERMENTS, 

form  of,  i.  555. 
IRONS, 

whether,  to  be  on  prisoner  at  arraignment,  i.  731. 
not  at  the  trial,  i.  955. 
IRREGULAR  IMPANELLING, 

of  grand  jury,  how  take  advantage  of,  i.  884. 
ISSUE, 

the  general,  plea  of,  i.  743. 

whether  jud(;ment  arrested  for  want  of,  i.  1109. 

record  of  joinder  of,  i.  1181. 

JACK.  (See  Standing  Jack.) 

JEFFREYS, 

tenacious  adherence  of,  to  precedent,  i.  22. 

views  of,  as  to  relative  pronouns,  i.  355. 
JEOFAILS.  (See  Amendments  —  Statutes  of  Jeofails.) 

JEOPARDY,  (See  Fokmer  Jeopardy.) 

second,  afler  defective  verdict,  i.  1016. 
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JOINDER  OF  COUNTS, 

doctrine  of,  discussed,  i.  421-431. 
JOINDER  IN  ISSUE.  (See  Issue.) 

JOINDER  OF  OFFENCES, 

doctrine  of,  considered,  i.  444-453. 

(See  Indictment.) 

in  indictment  against  disorderly  house,  ii.  277. 
JOINDER  OF  OFFENDERS,  (See  Misjoinder  —  Tmal.) 

in  one  indictment  —  doctrine  discussed,  i.  463-476. 

(See  Indictment.) 

effect  of  quashing  indictment  as  to  one  of  several  defendants,  i.  773ff 
note. 

may  plead  separately,  i.  800. 

in  indictments  for  assault  and  battery,  ii.  59. 

in  oral  slander,  ii.  811. 

in  perjury,  ii.  986. 
JOINT  AND  SEPARATE  TRIALS, 
Procedure  as  to,  discussed,  i.  1017-1045. 

order  of  the  discussion,  i.  1017. 
Severance  of  the  defendants  in  their  trials,  i.  1018rl026. 

when  may  be  demanded,  vrhen  permitted,  i.  1018. 

grounds  of  permitting,  defendants  as  witnesses,  i.  1019-1021. 

conspiracy,  affray,  riot,  i.  1022,  1023. 

competency  of  jurors,  different  pleas,  separate  counsel,!.  1024, 1026. 
Rules  which  govern  when  defendants  tried  jointly,  i.  1027-1040. 

challenges  to  the  jurors,  i.  1027-1033. 

the  evidence,  for  or  against  one  only,  i.  1033,  1034. 

the  verdict  and  sentence,  i.  1035-1037. 

acquitting  part  only,  different  degrees,  1036,  1037. 

motions  for  new  trials,  writ  of  error,  i.  1038,  1039. 

order  of  proceedings  where  different  counsel,  i.  1040. 
Trial  where  the  charge  is  separate,  i.  1041.    * 
Trial  where  separate  indictments  for  like  offences,  i.  1042-1045. 

how  in  general,  i.  1042. 

separate  cases  and  defendants,  i.  1043. 

cross-indictments,  i.  1044. 

order  of  taking  up  two  indictments  against  one  defendant,  i.  1045. 
JOINT  DEFENDANTS, 

proceedings  by,  as  to  change  of  venue,  i.  75. 
•'  JOINTLY," 

word,  not  necessary  in  indictment  for  joint  offence,  i.  471. 
JUDGE,  (See  Court — Judicial  Discretion.) 

power  of,  to  order  arrests  and  commit  for  trial,  i.  229. 

authority  of,  defadOf  1.  316. 

whether,  may  give  opinion  on  effect  of  evidence,  i.  981. 

when,  discbarge  functions  of  jury,  i.  893,  898. 

province  of,  in  charging  jury,  i.  976-981. 

addressing  prisoner  at  sentence,  i.  1119. 

power  of,  over  docket  entries  and  record,  i.  1158,  1165. 
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JUDICIAL  DISCRETION, 

some  things  lefl  to  the,  i.  6,  7,  10. 

exercise  of,  on  motion  to  quash,  i.  761,  766-774. 
JUDICIAL  PROCEDURE,  (See  Criminal  Procsdurb.) 

Tiews  concerning,  i.  1  et  seq. 
JUDGMENT,  (See  Skntkncb.) 

the,  on  demurrer,  i,  781  et  seq. 

whether  necessary  to  sustain  plea  of  autrefois  acquit,  i.  818. 
JUNIOR, 

no  part  of  name,  i.  687. 
JURISDICTION,  (See  Court— Plea  to  the  Jurisdiction.) 

rule  where  courts  have  concurrent,  i.  315. 

effect  of  want  of,  i.  316. 

as  affecting  allegation  of  place,  i.  375. 

magistrate's  record  to  show,  i.  724. 

quashing  indictment  for  want  of,  i.  772. 

how  appear  in  record,  i.  1169,  ll70. 

to  administer  oath  in  perjury,  how  allege,  ii.  914. 
JURORS,  (See  Grand  Jurors — Grand  Jurt — Jury  — Petit 

Jury.) 

how  disqualifications  of,  shown,  i.  934  et  seq. 

competency  of,  when  separate  trials  on  joint  indictment,  i.  1024. 
JURY,  (See  Grand  Jury  —  Jurors  —  Petit  Jury.) 

order  of  addresses  to,  i.  962-965. 

charge  of  judge  to,  i.  976-982. 

to  determine  weight  of  evidence,  i.  979. 

province  of,  distinguished 'from  that  of  court,  i.  983-989. 

deliberations  of  the,  i.  990-1000. 

custody  of  the,  i.  991-993. 

in  presence  of  court,  i.  994. 

when  permitted  to  leave  court,  &c,  L  995,  996. 

what,  when  in  care  of  officer,  i.  997. 

what  by  consent  of  prisoner,  i.  998. 

consequences  of  misbehavior  of,  i.  999. 

communications  between  court  and,  i.  1000. 

how,  in  joint  and  separate  trials,  i.  1024. 

whether,  to  believe  witnesses,  i.  1055. 
JURY  OF  MATRONS, 

when,  and  proceedings  of,  i.  1142-1144. 
JURY  TRIAL,  (See  Trial.) 

constitutional  provision  securing,  i.  87. 

right  of,  discussed,  i.  890-894. 
JUSTICE.  (See  Fugitives  from  Justice.) 

JUSTICE  OF  PEACE,  (See  Binding  Oyrr— Complaint  bxfobx 

Magistrate  —  Magistrate  —  Magistrate's  Order.) 

origin  and  nature  of  the  office  of,  i.  149-151,  174-180. 

power  of,  to  arrest,  i.  177. 
keep  the  peace,  i.  178. 
issue  warrant,  i.  177-180. 
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JUSTICE  OF  PEACE,  —  continued. 

bind  over  accused  person,  i.  226. 
examining,  taking  testimony  of  witnesses,  i.  1091  et  seq. 
depositions  before,  as  evidence,  i.  1092-1099. 

KIDNAPPING, 

procedure  for,  discussed,  ii.  688-695. 
KILLING, 

whether  presumed  to  be  murder,  ii.  617-620. 
KILLING  COW. 

procedure  for,  ii.  849. 
KILLING  DOG, 

procedure  for,  ii.  844. 
KINGS  CORONER, 

same  as  master  of  jcrown  office,  power  of,  as  to  informations,  i.  143. 
KING'S  EVIDENCE, 

concerning,  i.  1074. 
**  KNOWINGLY," 

whether  the  word,  necessary  in  indictment,  i.  504,  556. 

word,  jn  indictment  for  false  pretences,  iL  172. 
for  extortion,  ii.  364. 
for  perjury,  ii.  917. 
KNOWLEDGE  OF  DEFENDANT, 

alleging,  in  indictment  for  nuisance,  ii.  866. 
KNOWLEDGE  OF  GRAND  JURORS, 

as  evidence,  i.  864. 

"  LAMB," 

word,  as  descriptive  of  thing  stolen,  in  larceny,  ii.  708. 
LANGUAGE,  (See  Foreigx  Language.) 

of  indictment,  considered,  i.  840-359. 

(See  Indictment.) 
LARCENY,  (See    "Common  Thief"— Horse-Steaung  — Lar- 

ceny, Compound.) 

and  goods  removed,  in  what  county  indicted,  i.  59,  60. 

afler  change  of  statute,  i.  59,  note. 

joining  i^ith  counts  for,  counts  for  burglafy  —  for  embezzlement, 
i.  424. 

may  be  charged  in  same  count  with  burglary,  i.  439. 

inadequate  charge  of  embezzlement  in  indictment  for,  i.  480. 

surplusage  in  indictment  for,  i.  481,  note. 

surplusage  which  cannot  be  rejected,  i.  483. 

allegation  where  owner  unknown,  i.  495. 

as  to  laying  the  intent  in  indictment  for,  i.  522. 

whether  indictment  must  state  value  of  the  property  stolen,  i.  540, 
541,  567. 

indictment  to  specify  the  goods  stolen,  i.  575. 

when  indictment  must  allege  name  of  owner,  i.  581-583. 

where  "or"  admissible  in  describing  things  stolen,  i.  590. 
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LARCENY,  —  continued, 

how  describe  bank-note,  i.  619. 

partial  verdict  for,  i.  1009. 

and  embezzlement,  form  of  Terdict  for  embezzlement,  i.  1010. 

association  with  thieves,  as  evidence  of,  i.  1062. 

evidence  of  another,  i.  1064-1067. 

proof  of  corpus  delictf  in,  i.  1070,  1071. 

indictment  for  attempt  to  commit,  ii.  87-92. 

conviction  for,  on  indictment  for  burglary,  ii.  143  et  seq. 

alleging,  in  false  pretence  cases,  ii.  185. 

unlawful  combination,  &c.,  as  evidence  in,  ii.  230,  note. 

indictment  for,  not  sufficient  as  for  embezzlement,  ii.  816  et  seq. 

joining  counts  for,  in  embezzlement,  ii.  825. 
Procedure /oVf  discussed,  ii.  696-771. 

introduction,  ii.  696. 
The  form  of  the  indictment,  ii.  697-738. 

form,  ii.  697. 

description  of  the  things  stolen,  ii.  698-712,  732-735. 

the  value,  ii.  713-717,  736. 

ownership,  ii.  718-725,  736. 

the  original  larceny  in  another  county  or  State,  ii.  727-729. 

"  steal,"  ii.  730. 

where  the  indictment  is  drawn  upon  a  statute,  ii.  731-736. 

**  feloniously,"  ii.  737. 

allegation  and  proof  to  correspond,  ii.  738. 
The  evidence,  ii.  739-754. 

presumptions,  ii.  739-750. 

possession  of  thing  stolen,  ii.  739-747. 

same  in  other  case  than,  ii.  747.  * 

prisoner's  wealth  or  poverty,  ii.  748. 

one  stealing  his  own  goods,  ii.  749. 

not  prove  other  larcenies,  ii.  750. 

proof  of  the  value,  ii.  751. 

proof  of  the  ownership,  ii.  752. 

exhibiting  the  stolen  article  in  court,  ii.  753. 

written  instrument  and  notice  to  produce,  ii.  753. 
Points  of  practice,  ii.  755-770. 

restitution  of  the  stolen  goods,  ii.  755-763. 

the  verdict,  ii.  764-769. 

county,  search-warrants,  &c.,  ii.  770. 
Attempts,  ii.  771. 
LARCENY,    COMPOUND,  (See   Burglart  —  Larceny  —  Rob- 

bery, &c.) 

how  indictment  describe  place  of,  i.  573. 

also,  the  owner  of  the  goods,  i.  573. 

in  dwelling-bouse,  how  the  indictment,  i.  580. 

as  to  the  value,  i.  586. 

from  the  person,  how  the  indictment  as  to  exceptions  in  statute, 
i.  639,  note,  par.  6. 
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LARCENY.  COMPOimD,-' continued. 

attempts  in  dwelling-house  —  forms  of  the  indictment,  and  the  same 

discussed,  ii.  87-89,  778. 

Procedure  for^  discussed,  ii.  772-780. 

.    general  views,  ii.  772-774. 

by  a  clerk  or  servant,  ii.  775,  776. 

from  a  church  or  chapel,  li.  777. 

from  dwelling-house,  ii.  778.    And  see  ii.  87-89. 

follow  statute  —  "  building,"  &c.,  ii.  779, 780. 

LATIN, 

its  use  in  the  indictment,  record,  &c.,  i.  340  et  seq. 

LAW,  (See  Law  and  Fact.) 

indictment  not  to  allege  the,  i.  329-832,  514,  515. 

opinions  on  the,  as  disqualifying  juror,  i.  916-918. 

whether  jury  to  judge  of  the,  i.  984,  985,  988. 

whether  counsel  argue  the,  to  jury,  i.  986. 

court  instruct  jury  as  to  the,  i.  987. 
LAW  AND  FACT,  (See  Fact  — Law.) 

how,  respectively  regarded  in  the  frame  of  the  indictment,  i.  829-334. 
"  LAW  OF  TIIE  LAND," 

meaning  of  the  expression,  i.  130. 
LAWSUIT  PENDING, 

as  disqualification  to  be  juror,  i.  902. 
LEAD  PENCIL, 

interlineations  with,  i.  337. 
*«  LEFT," 

word,  in  indictment  for  cutting  off  ear,  ii.  858. 

describing  wound  in  homicide,  ii.  516. 

describing  hand  holding  weapon,  ii.  515. 
LEGAL  BODY, 

how  object  the  grand  jury  is  not,  i.  889. 
LEGAL  EFFECT, 

criminal  act  may  be  charged  according  to  its,  i.  332-334. 

forgery  may  be  charged  according  to  its,  ii.  419. 
LEGIBLE, 

how  far  indictment  must  be,  i.  338. 
LEGISLATIVE  MEANINGS,' 

of  words,  effect  of,  i.  358. 
LETTERS,  (See  Thrkatenikg  Letters.) 

crimes  committed  by,  where  indicted,  i.  61. 
LETTING  HOUSE. 

for  bawdry,  procedure  discussedi  ii.  119-122. 

for  gambling,  ii.  490. 
LEVYING  WAR, 

indictment  for,  ii.  1031,  1035. 
LEWDNESS.  (See  Adultery  —  Bawdy  House  —  Exposurs  of 

Person,  &g.) 
LIBEL,  (See  Libel  and  Slander  —  Obscene  Libel.) 

in  what  county  indicted,  i.  57. 
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LIBEL,  —  continued, 

more  than  one,  punishable  on  same  indictment,  i.  425. 

"  published  and  cause  to  be  published,"  i.  435. 

count  may  charge  a,  on  more  persons  than  one,  i.  437. 

joinder  of  offences  in  indictments  for,  i.  452. 

joinder  of  defendants  in  indictment  for,  i.  468. 

innuendo  rejected  as  surplusage,  i.  480,  481. 

how  allege  date  —  needless  averment  which  must  be  proved,  i.  486. 

indictment  must  set  out  the,  in  exact  words,  i.  496,  530. 

according  to  its  tenor,  not  substance,  i.  559-561. 

bill  of  particulars  by  <lefendant  pleading  truth  of,  i.  645. 

quashing  indictment  for,  on  magistrate,  i.  772. 

evidence  of  another,  i.  1066. 
LIBEL  AND  SLANDER,  (See  Libel—  Slander  or  Magistrate.) 

Procedure  for,  discussed^  ii.  781-811. 

introduction,  ii.  781, 782. 
The  indictment  for  libel,  ii.  783-798. 

form  of  the  indictment  for  libel  on  private  person,  ii.  783. 

**  of  and  concerning^'  —  introductory  allegations  to  explain  libel,  ii. 
784-788. 

ihe  tenor,  ii.  789,  790. 

how  much  to  set  out,  and  how,  ii.  791,  792. 

the  innuendoes,  ii.  793,  794. 

where  the  libel  is  by  signs  —  and  form,  ii.  795,  796. 

relating  to  public  affairs  —  and  form,  ii.  797. 
The  evidence,  ii.  799-804. 

as  to  introductory  allegations  and  innuendoes,  ii.  799. 
publication,  ii.  800. 

the  malice  —  the  day,  &c.,  ii.  801,  802. 

when  witness  must  answer  —  criminate  self,  ii.  803. 

proving  the  truth  in  defence,  &c.,  ii.  804. 
Points  of  practice,  ii.  805,  806. 

the  locality,  ii.  805. 

the  verdict,  ii.  806. 
The  procedure  where  the  words  are  oral,  ii.  807-811. 

form  of  indictment  for  slander  to  magistrate,  ii.  807. 

oral  blasphemy  —  obscene  words,  ii.  808,  809. 

allegation  and  proof,  ii.  808,  809. 

whether  **  to  the  common  nujsance"  —  tenor  or  substance,  ii.  810. 

joinder  of  defendants,  ii.  811. 
LIBERTINES. 

visits  of,  as  evidence  against  bawdy  house,  ii.  116. 
LICENSE, 

when  and  by  whom  required  in  England  to  defend  prisoner,  i.  800. 

proof  of,  on  indictment  for  keeping  disorderly  tavern,  ii.  282. 
LICENSE  LAWS.  (See  Sale  of  Intoxicating  Liquor.) 

LIMITATIONS.  (See  Statute  of  Limitations.) 

LIQUOR  NUISANCE,    '        (See  Sale  op  Intoxicating  Liquor.) 

whether  juror  competent  a  second  time  on  indictment  for,  i.  918,  note. 
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LOCALITY,  (See  County  —  Place.) 

averment  of,  not  excused  when  unknown,  i.  498. 
how  allege  the,  in  indictment  for  keeping  bawdy  house,  ii.  111. 
how  in  false  pretence  cases,  ii.  197. 
in  conspiracy,  ii.  236. 
in  counterfeiting,  ii.  271. 

in  larceny  where  original  taking  in  another  county  or  State,  ii. 
727-729. 
General  doctrine  of  the,  discussed,  i.  45-67. 
introduction,  i.  45-48. 
As  to  crimes  against  the  several  States,  i.  49-68. 
general  doctrine  —  e£fect  of  dividing  county;  i.  49. 
statutes  changing  common-law  rule^  their  constitutionality,  i.  50. 
evidence  and  fact  distinguished,  i.  51. 

blow  in  one  country,  or  on  high  seas,  or  in  foreign  State,  death  else- 
where, i.  51,  52. 
personal  presence  in  one  locality,  act  in  another,  i.  53. 
part  of  act  in  one  locality,  part  in  another,  i.  54-57. 
'  the  accessory  before  and  after,  i.  57,  58. 
foregoing  doctrines  applied  to  particular  crimes,  i.  59-61. 
letters  sent  through  mail,  &c.,  i.  61. 
statutory  changes  in  law  of  this  subject,  i.  62,  63. 
As  to  crimes  against  the  United  States,  i.  64-67. 
constitutional  provisions  and  statutes,  i.  64,  65. 
crimes  within  State  limits,  i.  66. 
how  the  place  determined,  i.  67. 
LORD'S  DAY, 

serving  warrant  of  arrest  on,  i.  207. 
how  allege  time  in  an  indictment  for  violating,  i.  899. 
how  indictment  keep  within  statutory  terms,  i.  636,  637. 
how  indictment  as  to  exceptions  in  statute,  i.  639,  note,  par.  8. 
negative  averment,  in  what  terms,  i.  641. 
Procedure  for  violating,  discussed,  ii.  812-818. 

form  of  indictment  for  the  nuisance,  &c.,  ii.  812. 
forms  for  keeping  open  shop,  ii.  813  and  note, 
observations  on  the  forms — surplusage,  ii.  814. 
allegation  of  time  —  duplicity,  &c.,  ii.  815. 
negativing  exceptions  in  statute,  ii.  816,  818. 
general  views  —  points  —  evidence,  &c.,  ii.  817,818. 
LOST  INDICTMENT, 

how  proceed  in  case  of,  i.  1215. 
LOST  INSTRUMENT. 

how  set  out,  i.  561 ;  ii.  404. 
proof  of,  in  false  pretences,  ii.  187. 
proof  of,  in  forgery,  ii.  433,  434. 
LOST  PAPERS, 

how,  as  to  supplying,  i.  1214. 
LOST  RECORD. 

law  and  practice  as  to,  i.  1213-1216. 
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LOTTERY, 

indictment  for  unlawful,  should  stute  species  of  property,  i.  568. 
LOTTERY  TICKETS. 

indictment  for  selling  unlawfallj,  how,  i.  586,  note. 
LUCRE, 

allegation  of,  for  keeping  bawdy  house,  ii.  108. 

disorderly  house,  ii.  274. 
"LYING  IN  WAIT," 

words,  in  indictment  for  maiming,  ii.  857. 


MAGISTRATE,  (See  Binding  O vkr  —  Bkibery — Complaint  bb- 

FORB  '  Magistrate  —  Convictions  —  Examinations  before 
Magistrates — Justice  of  Peace  — Mau^easance  and  Non- 
feasance IN  Office.) 

preliminary  proceedings  before,  i.  225-289. 

procedure  for  slanderous  words  to,  ii.  807. 
MAGISTRATE'S  ORDER, 

indictment  for  disobeying,  how,  i.  513,  529,  554. 
MAGNITUDE, 

when  indictment  should  allege,  i.  569  et  seq. 
MAIL, 

letters  sent  by,  in  what  county  the  offence,  i.  61. 

how  as  to  forgery,  ii.  475. 
MAIM,  (See  Mayhem.) 

indictment  for  attempt,  how,  ii.  90. 

word,  in  indictment  for  mayhem,  ii.  852. 

procedure  for  various  statutory  maims,  discussed,  ii.  851-859. 
MAINPRISE, 

meaning  of  the  word,  i.  248. 

the  doctrine  of,  i.  247-264. 
MAINTENANCE, 

procedure  for,  discussed,  ii.  154-156. 
MAKING  UP  RECORD. 

how,  i.  1163,  1164. 
MALFEASANCE  AND  NON-FEASANCE  IN  OFFICE, 

the  indictment  on  the  South  Carolina  statute,  i.  637. 
Procedure  for,  discussed^  ii.  819-836. 

introductory  view,  ii.  819. 

form  of  the  indidtmcnt  for  a  refusal  to  accept  office,  ii.  820. 

this  form  discussed,  ii.  821. 

how,  where  the  indictment  is  for  official  misconduct,  ii.  822-824. 

indictment  for  not  conveying  an  offender  to  prison,  ii.  825. 
observations  on  this  form,  ii.  826. 

further  views,  and  points  in  the  procedure,  ii.  827-836. 
MALICE,  (See  Crim.  Law.) 

word,  in  indictments  for  murder,  ii.  543-547,  593-595. 

presumption  as  to  its  continuing,  in  homicide,  ii.  622. 

proof  of,  in  libel,  ii.  801. 
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"MALICE  AFORETHOUGHT." 

technical  words,  in  the  indictment  for  murder,  i.  385 ;  ii.  542-544, 

547-549,  560,  695. 
words,  in  indictment  for  assault  with  intent,  ii.  657. 
MALICIOUS  INJURIES,  (See  Malicious  Shooting —Wound- 

ing Cattlb.) 
quashing  indictment  for,  i.  768. 
MALICIOUS  MISCHIEF,  (See   Cutting   Trees  —  Maucious 

Injuries.) 
'*  destroyed  and  cause  to  be  destroyed,"  i.  434,  436,  note, 
▼ariance,  i.  486. 

repugnancy  in  indictment,  i.  490. 

when  indictment  must  state  value  of  the  property,  i.  540;  ii.  840. 
by  killing  cattle,  allege  species  of  cattle,  i.  568. 
Procedure  for,  discussed,  ii.  837-850. 
nature  of  the  offence,  ii.  837. 
forms  of  indictment  at  common  law,  ii.  838,  839. 
whether  allege  value  of  the  property,  ii.  840. 
how  minutely  describe  injury,  ii.  841. 
*•  maliciously,"  **  mischievously"  —  ownership,  ii.  842,  843. 
indictment  for  firing  gun,  killing  dog,  &c.,  ii.  844. 
indictment  and  procedure  on  statutes,  ii.  845,  846. 
the  evidence,  ii.  847-850. 
MALICIOUS  SHOOTING, 

joinder  of  defendants  for,  i.  468. 
how  indictment  for,  i.  629,  note. 
'•  MALICIOUSLY," 

not  equivalent  for  statutory  word  **  wilfully,"  i.  617. 
word,  in  indictment  for  arson,  ii.  42-44. 
for  assault,  ii.  58. 
for  malicious  mischief,  i.  842. 
for  perjury,  ii.  917. 
MANACLED,  (See  Irons.) 

prisoner  not  to  be,  at  trial,  i.  955. 
«*  MANSION  HOUSE," 

word,  in  indictment  for  burglary,  ii.  135. 
MANSLAUGHTER,      .  '  (See  Homicide.) 

indictment,  in  its  closing  part,  distinguished  from  murder,  ii.  536, 
549,  550. 
MARGIN, 

stating  county  in  the,  i.  377-379. 
MARITAL  COERCION, 

indictment  need  not  negative,  i.  513. 
MARK, 

whether,  when  signature  is  written  with,  it  must  be  set  out  in  indict- 
ment for  forgery,  ii.  407 « 
MARKS  OF  QUOTATION.  (See  Quotation-marks.) 

MARKS  OF  VIOLENCE, 

presumptions  from,  in  homicide,  ii.  621. 
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MARRIAGE, 

relationship  by,  as  disqualifying  to  be  juror,  i.  901. 

indictment  for  conspiring  to  procure,  ii.  244. 

or  not  married,  alleging,  in  indictment  for  rape,  ii.  956. 
MARRIED   WOMAN,  (See  Wife.) 

indictment  against,  not  negative  coercion,  i.  513. 
MASTER  OF  CROWN  OFFICE. 

in  England,  power  as  to  informations,  i.  143. 
MATERIAL  AVERMENTS, 

distinguished  from  technical,  i.  339. 
MATRONS.  (See  Jury  op  Matrons.) 

MAYHEM,  (See  Maim.) 

the  statutory  indictment  must  describe  the  particulars,  i.  629. 

indictment  for  the  attempt,  how,  ii.  90. 

the  procedure,  discussed,  ii.  8il-859. 
MEANING, 

given  to  indictment,  which  will  support  it,  i.  510. 
MEANS, 

setting  out,  in  indictmeift  for  conspiracy,  ii.  208-217. 
MEASURE.  (See  Sblunq  by  Unlawful  Measure.) 

MEASURE  OF  PROOF, 

how  as  to  the,  i.  1048,  1050-1055. 
MEAT.  (See  Selling  Diseased  Meat.) 

MEETINGS,  (See  Disturbing  Meetings.) 

disturbing,  procedure  for,  discussed,  ii.  284-801. 
MIDDLE  NAME, 

views  concerning  the,  i.  683-685. 
MILITARY  TRIBUNAL, 

trial  of  rebels  by,  i.  914,  915. 
MINISTERIAL, 

act  of  binding  over  accused  persons,  i.  237. 
MISCHIEF.  (See  Malicious  Mischief.) 

"  MISCHIEVOUSLY," 

word,  in  indictment  for  malicious  mischief,  ii.  842. 
MISDEMEANOR, 

arrest  of  one  committing,  i.  166,  167,  169-171. 

breaking  doors  to  arrest  for,  i.  197. 

bail  in  cases  of,  i.  260  et  seq. 

minor,  how  plead  in,  i.  268. 

present  at  trial,  how,  i.  270. 

use  of  "  then  and  there"  in  indictments  for,  i.  413. 

no  conviction  for,  on  indictment  for  felony,  i.  445. 

count  for,  whether  joined  with  count  for  felony,  i.  445,  446. 

consequences  of  misjoinder,  i.  447. 

joining  distinct  acts  of,  in  one  indictment,  i.  452. 

distinguished  from  felony  as  to  compelling  prosecutor  to  elect  ^-  rule 
in,  i.  425,  457,  458. 

indictment  for,  whether  made  bad  by  word  '*  feloniously,**  i.  537. 

pleading  over  in,  afler  plea  or  demurrer,  i  755,  783  et  seq. 
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MISDEMEANOR,  —  continued. 

care  of  jury  in  cases  of,  i.  996. 
accessories  before  and  alter  in,  distinguished,  ii.  2. 
MISJOINDER. 

quashing  indictment  for,  i.  773. 
MISNOMER,  (See  Plba  of  Mibnomsb.) 

plea  of,  discussed,  i.  791-793. 
MISPRISION  OF  FELONY, 

locality  of  the  indictment  in,  i.  55. 
MISTRIAL, 

whether  petit  juror  may  serve  ailer  a,  i.  913. 
MITTIMUS, 

insufficient,  prison-breach,  i.  91. 
producing,  in  justification  of  officer,  ii.  886. 
MODIFICATIONS, 

of  docket-entries,  &c.,  i.  1160  et  seq. 
*•  MONEY," 

word,  as  descriptive  of  thing  stolen,  in  larceny,  ii.  703. 
MOTION. 

whether  defendant  must  be  present  at  making  of,  i.  269,  276.  277. 
MOTION  IN  ARREST,  (See  Arrest  of  Judgment.) 

of  judgment,  whether  available  for  duplicity,  i.  442. 
misjoinder,  ii.  470. 
former  acquittal,  i.  813. 
how,  as  to  proceedings  before  grand  jury,  i.  887-889. 
MOTION  FOR  NEW  TRIAL.  (See  New  Trials.) 

MOTION  TO  QUASH, 

extended  by  construction  of  statutory  and  constitutional  proyision, 

beyond  common-law  rule,  i.  114. 
how,  in  cases  of  duplicity,  i.  442,  443. 
prosecutor  compelled  by,  to  elect,  i.  455. 
available  for  improper  joinder  of  counts,  i.  425. 
as  to  criminal  informations,  i.  715. 
for  misdoings  of  grand  jury,  i.  882. 
refusing,  in  nuisance,  until  abated,  ii.  872. 
General  discussion  of  the  Imw  of  the,  i.  758-774. 
general  doctrine,  i.  758. 
court  simply  refusing  to  try  indictment,  i.  759. 
court  quashing  of  its  own  motion,  i.  758,  759* 

on  motion  of  prosecutor,  i.  760. 
addressed  to  the  judicial  discretion,  i.  761. 
when  to  be  made,  i.  762. 

whether  defect  must  appear  on  face  of  indictment,  L  763. 
'    quashing  a  part  of  the  indictment,  i.  764. 
caption,  i.  765. 
when  court  will  exercise  discretion  to  quash,  i.  766-773. 
effect  of  refusal  to  quash,  i.  774. 
MOVABLES, 

requisites  of  description  of,  i.  575,  576. 
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MULTIFARIOUSNESS,  (See  Duplicity.) 

the  doctrine  of,  i.  432-448. 
MURDER,  (See  Child  Mxtrdbr — Duelung  —  Homicide.) 

a  technical  word,  how,  i.  335. 

indictment  for,  must  have  what  words,  i.  336;  ii.  548,  560. 
includes  manslaughter,  &c.,  i.  438. 

use  of  "  then  and  there,^*  in  indictment  for,  i.  408. 

whether  presumed  from  fact  of  killing,  ii.  617-^20. 
MUTINY, 

indictment  for  attempted,  how,  i.  435. 

NAME,  (See  Unknown.) 

amendments  of  indictments  as  to  the,  i.  104. 

when  indictment  should  allege,  i.  104,  569  et  seq. 

allegation  of,  unknown,  i.  495,  546-^52,  581,  676-680. 

proof  of,  552,  886. 

variance  in,  where  tenor  of  instrument  is  alleged^  i.  662. 

repugnancy  in,  not  permissible,  i.  572. 

of  human  being  in  house  set  fire  to,  ii.  40. 

variance  as  to,  in  cases  of  assault,  ii.  65. 

of  frequenters  of  bawdy  house,  not  necessary,  ii.  107. 

of  owner  of  disorderly  house,  ii.  276. 

of  person  t6  be  cheated,  in  conspiracy,  ii.  210, '211. 

alleging,  of  person  defrauded  in  forgery,  ii.  421  et  seq. 

of  players,  in  indictment  for  gaming,  ii.  493. 

how  allege,  in  indictment  for  homicide,  ii.  507,  508. 

of  person  killed,  to  be  set  out  in  indictment  for  homioide,  ii.  506-511. 

proof  of,  in  homicide,  ii.  685. 

of  the  articles  stolen,  in  larceny,  ii.  701. 

of  animals  stolen,  ii.  708. 

and  proof,  of  owner  in  larceny,  ii.  718-726,  736,  752. 

of  owner  in  larceny  from  dweUing-house,  ii.  778. 

of  owner,  in  indictment  for  receiving  stolen  goods,  ii.  983. 

of  concurring  persons,  in  indictment  for  riot,  ii.  998. 

of  owner  of  house  pulled  down,  ii.  999. 

alleging,  of  co-conspirators  in  treason,  ii.  1033. 
Oenercd  discussion  of  names  of  defendants  and  third  persons t  i-  669-689. 

introductory  views,  i.  669,  670. 
The  doctrine  of  additions,  i.  671-674. 

ancient  common  law,  i.  671. 

statute  of  additions,  its  construction,  i.  672,  673. 
how  in  United  States,  i.  674. 
In  modern  law,  defendant's  name  and  description,  i.  675-682. 

modern  statutes  and  old  law,  i.  675,  076. 
purpose  of  name,  how  take  advantage  of  misnomer,  i.  677. 
how,  where  name  of  defendant  is  unknown,  i.  678-680. 
alias  dictus — corporations,  i.  681,  682. 
Some  general  views  as  to  name  in  pleading,  i.  683-689. 
Christian  name  — •  middle  name,  i.  683. 
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NAME,  — *  continued. 

distinction  between  Christian  and  surname,  i.  684. 

initials,  i.  685. 

true  name  —  commonly  known  —  bastard,  i.  686. 

junior  —  idem  aonanSy  i.  687,  688. 

same  name  in  different  forms,  i.  689. 
"NATURE  AND  CAUSE  OF  ACCUSATION," 

constitutional  provision  concerning,  i.  88. 
NECESSITY, 

as  influencing  judicial  procedure,  i.  7. 

as  affecting  the  allegation,  considered,  i.  493-498. 
•'NECESSITY  AND  CHARITY," 

words,  in  indictment  for  violating  Lord^s  day,  ii.  818. 
NEEDLESS  AVERMENTS, 

some,  stated,  i.  601,  604. 
NEGATIVE, 

when  indictment  must  contain,  i.  513. 

in  what  terms  should  be,  i.  641.- 

what  indictment  on  statute  must,  i.  631-642. 

for  nuisance,  ii.  869. 

for  violating  Lord^s  day,  ii.  816. 
NEGLECT,  (See  Duty.) 

how  charged  as  to  time,  i.  398. 

indictment  for  death  by,  bow,  ii.  537,  638. 

official,  procedure  for,  ii.  825,  826. 
NEW  TRIAL, 

whether,  may  be  applied  for  in  absence  oi  the  prisoner,  i.  276. 

allowing,  time  to  argue,  i.  313. 

motion  for,  where  there  are  several  defendants,  i.  1038. 

doctrine  and  practice  of,  considered,  i.  1100-1106. 
NIGHT-TIME, 

allegation  of,  in  burglary,  li.  131-133. 
NIGHT-WALKERS, 

the  right  of  private  persons  to  arrest,  i.  169. 

arrests  of,  by  constables,  &c.,  i.  182. 
NOL.  PROS. 

duplicity  cured  by,  i.  443. 

as  a  mode  of  electing,  i.  456. 

how  and  when,  i.  278,  546,  760,  1045. 

of  indictment  against  Staters  evidence,  i.  1076,  1079. 

as  to  joint  defendant,  to  make  him  a  witness,  i.  1020. 

striking  off,  i.  1159. 
NOLO  CONTENDERE, 

law  and  practice  of  plea  of,  discussed,  i.  802<-804. 
NON  COMPOS  MENTIS.  (See  Insanity.) 

NON-FEASANCE,  (See  Malfkasance  akd  Nok-frasance  in 

Office  —  Official  Misconduct.) 

in  office,  how  allege,  i.  555. 
procedure  for,  discussed,  ii.  819-836. 
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NON-RESIDENCE, 

as  excusing  from  grand  jury,  i.  858. 

petit  jurors  excused  for,  i.  922,  926. 
NORMAN  FRENCH.  (See  Frbnch.) 

NOSE.  (See  Slittikg  the  Nosb.) 

••  NOT  BAPTIZED," 

words,  describing  murdered  child,  ii.  510. 
NOT  GUILTY, 

form  of  plea  of,  i.  796. 

withdrawal,  eifcct,  &c.,  i.  797-801,  811  and  note. 

plea  of,  discussed,  i.  795--801. 

adding  plea  of,  to  cnUrefois  acquit,  i.  811. 
NOTE.  (See  Promissoby  Notbs.) 

NOTE  OF  PARTICULARS,  (See  Bill  o»  Particulars.) 

as  to  the  law  ordering,  i.  643-646. 
NOTES.  (See  Takiko  Notes.) 

NOTICE  TO  PRODUCE, 

written  instrument,  whether  mecessary  in  larceny,  ii.  753. 
NOXIOUS  TRADES.  (See  Nuisance.) 

NUISANCE,  (See  Barratry  —  Bawdy  House  —  Blasphemy  and 

Profanbnbss  —  Carrying  Arms  —  Common  Nuisance  — 
Common  Scold — Disorderly  House — Disturbing  Meet- 
ings —  Drunkenness — Eavesdropping — Engrossing — Ex- 
posure OF  Person  —  Forestalling  —  Gaming  -  House  — 
I^RD^s  Day  —  Sale   of   Intoxicating  Liquor  —  Sbpuii- 

TURE  —  *•  TO  THE  COMMON  NuISANCE" — WaY.) 

arresting  persons  committing,  i.  188. 

quashing  indictment  for,  i.  768. 

in  violating  Lord^s  day,  procedure  for,  ii.  812. 
Procedure  for,  dUeussed,  ii.  860-878. 

introductory  view,  ii.  860,  861. 
Indictment  at  common  law,  ii.  862-867. 

conclusion  —  "  to  common  nuisance,^^  &c.,  ii.  862-864. 

allegation  of  circumstances,  &c.,  ii.  865. 

continuando  —  abatement,  ii.  866. 

duplicity,  iL  867. 
-     Indictments  upon  statutes,  ii.  868, 869. 

expanding  beyond  statutory  terms,,  ii.  868. 

how  for  selling  diseased  meat,  ii.  868. 
letting  jack,  &c.,  ii.  869. 

negative  proviso,  ii.  869. 
Some  points  of  practice,  ii.  870-874. 

delaying  judgment  for  defendant  to  remove,  ii.  870. 

judgment  for  abatement,  ii.  871.    And  see  ii.  866. 

refusing  to  quash  indictment  till  abated,  ii.  872. 

bill  of  particulars,  ii.  873. 

qualifications  of  jurors,  ii.  874. 
Procedure  in  some  particular  nuisances,  ii.  875-878. 

carrying  on  offensive  trade,  ii.  875-877. 
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NUISANCE,  —  eontimied. 

rendering  water  of  river  unwholesome,  ii.  878. 

(For  the  law  relating  to  the  abatement  of  nuisances,  and  the  like* 
see  Crim.  Law.) 
NUMBER, 

variance  as  to,  not  generally  fatal,  i.  569. 

of  the  grand  jury,  i.  854, 855. 

of  the  petit  jury,  i.  897-899. 

of  instrument,  whether  to  be  set  out  in  indictment  for  forging  it, 
ii.  407. 
NUMERALS, 

whether  allowable  in  indictments,  i.  844,  345. 
NUNC  PRO  TUNC, 

entries  of  record;  how,  i.  1162. 

OATH, 

setting  out  and  proving  the,  in  indictment  for  perjury,  i.  529;  ii. 
912-914. 

whether  complaint  before  magistrate  must  be  on,  i.  718. 

of  the  grand  jury,  i.  856,  885. 

how  administered  to  witness  before  grand  jury,  i.  868. 

form  of  petit  juror^s,  i.  983. 

officer^s  attending  petit  jury,  i.  991. 

to  jury  of  matrons,  i.  1144,  note. 

to  the  attending  officer,  i.  1144,  note. 

of  petit  jury,  how  appear  in  record,  i.  1166,  1182. 

same  of  grand  jurors,  i.  1171. 
OBJECTS, 

to  be  secured  by  the  allegations  in  the  indictment,  i.  505-516. 

same,  discussed,  i.  517-544. 
OBSCENE  LIBEL,  (See  Libel  and  Slanpkr.) 

how  allege,  i.  496,  561. 
OBSCENE  WORDS, 

procedure  for  uttering,  ii.  808,  809. 
OBSTRUCTING  JUSTICE  AND  (K)VERNMENT, 
Procedure  for,  discussed ,  ii.  879-898. 

introductory  views,  ii.  879,  880. 

assaulting  officer,  ii.  881-887. 

otherwise  resisting  officer,  ii.  888-895. 

other  obstructions,  ii.  896-898. 

refusing  to  assist  officer,  ii.  896. 

dissuading  witnesses  from  testifying,  ii.  897. 
**  OF  AND.  CONCERNING," 

words,  in  indictment  for  libel,  ii.  785'. 
OFFENCES,  (See  Criminal  Transactions — Joindrr    of    Of- 

fences.) 

including  several,  in  one  count,  i.  473  et  seq. 

committed  in  different  ways,  i.  484. 

quashing  indictment  for  no-  offence,  i.  772. 
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OFFENCES,  —  continued. 

serious  or  public,  quashing  indictment  for,  i.  768,  769. 
OFFENSIVE  TRADE. 

carrying  on  —  the  procedure  discussed,  ii.  876-877. 
OFFICE,        (See  "By  Color  of  Office"  —  Malfrasance  in  Office 

—  Refusing  to  Assist  Officer.) 

refusal  to  accept,  the  procedure  for,  ii.  819-836. 
OFFICER,  (See  Arrest  —  Assault  —  Obstructinq  Justice  and 

Government.) 

of  United  States,  as  juror  in  State  court,  i.  926. 

presumed  to  have  done  his  duty,  i.  1068. 

indictment  for  assuming  to  be,  ii.  167. 

assault  on,  in  discharge  of  official  duty,  the  procedure  for,  ii.  881- 
887. 

resisting  an  —  the  procedure  discussed,  ii.  888-895. 
OFFICIAL  CHARACTER,  • 

how  proved,  i.  1068 ;  ii.  824,  885,  886,  895. 

of  person  killed,  need  not  be  alleged  in  indictment  for  homicide,  ii. 
506. 

how  allege,  in  indictment  for  assault  on  officer,  ii.  883. 

how  allege,  in  indictment  for  resisting  officer,  ii.  889,  890. 
OFFICIAL   MISCONDUCT,  (See  Bribery  —  Malfeasance  and 

Non-feasance  in  office.) 

quashing  indictment  for,  i.  768. 
OLD  AGE, 

as  excusing  from  grand  jury,  i.  853. 
OMISSION  OF  DUTY, 

allegation  of  time  in  indictment  for,  i.  398. 
ONE  COUNT, 

demurrer  to,  i.  779. 
OPEN  COURT,  (See  Court.) 

law  of,  before  inferior  magistrate,  i.  726. 

doctrine  requiring,  considered,  i.  957-959. 

judgment  to  be  pronounced  in,  i.  1122. 
OPEN  SHOP, 

procedure  for,  on  Lord^s  day,  ii.  813  et  seq. 
OPENINGS, 

•    of  counsel*  considered,  i.  967-973. 

how  in  conspiracy,  ii.  231. 
OPINION,     *      (See  Expressed  Opinion.) 

of  counsel,  as  to  prisoner's  innocence,  expression  of,  i.  311. 

of  judge,  on  evidence,  i.  981. 

on  question  of  guilt,  whether  disqualifies  to  be  juror,  i.  908-910. 

on  the  law,  as  disqualifying  juror,  i.  916-918. 

word,  in  sentence,  i.  11*20. 
OPINION  OF  WITNESSES, 

as  to  whether  a  house  is  a  nuisance,  ii.  279. 

on  questions  of  insanity,  ii.  676  et  seq. 

of  experts,  in  rape,  ii.  973. 

718 


OWN  ALPH  ABBTIC AL  INDEX. 

"  OR,"  (See  Disjunctivb  Allegations.) 

in  statute,  **  and^^  in  indictment,  i.  434-446,  484. 

effect  of,  a3  yitiating  the  indictment,  i.  585-592. 

word,  in  indictment  for  forgery,  ii.  438-440. 

word,  in  indictment  for  poisoning,  ii.  647. 
ORAL, 

anciently  the  pleadings  were,  i.  340. 

whether  verdict  should  be,  i.  1002. 
ORAL  PLEAS, 

doctrine  of,  stated,  i.  788-790. 

as  to  pardon,  i.  848. 
ORAL  WORDS,  (See  Words  Spoken.) 

how  set  out,  in  indictments,  i.  563 ;  ii.  123,  807-809,  904  et  seq. 
ORDER,  (See  Criminal  Procedure.) 

procedure  for  forgery  of  an,  ii.  473,  474. 

of  proceedings,  in  a  criminal  cause,  stated  in  outline,  i.  28-44. 

of  averments  in  indictment,  not  essential,  i.  511. 

of  the  pleas,  stated  and  discussed,  i.  744-757. 

of  proceedings  at  trial,  i.  960-966. 

by  which  party  election  to  bring  on  trial,  i.  1045. 

of  proceedings  where  defendants  jointly  indicted,  i.  1040. 

of  testimony  in  conspiracy,  ii.  231. 
generally,  i.  966. 
"  ORDERED," 

word,  in  the  sentence,  i.  1120.  • 
ORDERS  OF  COURT, 

reversing,  i.  115d  et  seq. 
ORE  TENUS.  (See  Oral  Pleas.) 

ORTHOGRAPHY, 

not  considered,  as  to  name,  i.  688. 
OTHER  CRIME,  (See  Another  Crime.) 

proof  of,  in  counterfeiting,  ii.  261. 

proof  of,  in  forgery,  ii.  427. 
"OTHER  WRONGS,'' 

use  of  the  words,  in  indictments  for  assault,  ii.  56. 
**  OTHERWISE  CALLED," 

words,  how  used  in  pleading,  i.  681. 
OUTCRY, 

of  woman,  as  evidence  in  rape,  ii.  969. 
OUTLAWRY, 

how,  in  this  country,  i.  673. 
OVERT  ACT, 

in  conspiracy,  ii.  205,  206,  223. 

setting  out,  in  indictment  for  treason,  ii.  1032,  1035. 
OWNERSHIP, 

general  doctrine  concerning  allegation  of,  i.  566  et  seq.,  581-584. 

in  cases  of  arson,  ii.  36-39. 

in  burglary,  ii.  137-139. 

in  false  pretences,  ii  173,  -174. 
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OWNERSHIP,  —  continued. 

allegation  and  proof  of,  in  embezzlenaent,  ii.  820. 
allegation  of,  in  extortion,  ii.  363. 

in  forcible  entry,  ii.  873. 
allegation  and  proof  of,  in  larceny,  ii.  718-726,  786,  752. 
in  larceny  from  dwelling-house,  ii.  778. 
in  malicious  mischief,  ii.  843,  850. 
in  rescuing  goods,  ii.  894. 
in  robbery,  ii.  1007. 


PAPER, 

indictment  may  be  on,  i.  337. 
PAPERS.  (See  Lost  Papebs.) 

PARCHMENT, 

whether  indictment  to  be  on,* i.  337. 
PARDON, 

the  certainty  required  in  plea  of,  i.  323. 

how  where  one  gives  evidence  hoping  to  procure,  i.  1085. 

may  be  pleaded  at  sentence,  i.  1118. 
Plea  andpj'oof  of,  discussed,  i.  832-848. 

general  and  introductory  views,  i.  832,  833. 

as  respects  statutory  pardons,  i.  834-837. 
executive  pardons,  i.  838-847. 

pleading,  orally,  i.  848. 
PARISH, 

alleging  tJie-,  in  indictment,  i.  366,  370-375.' 
PART, 

verdict  of  guilty  of,  silent  as  to  the  rest,  i.  101 1. 

verdict  finding,  no  evidence  as  to  the  rest,  i.  1014. 

verdict  as  to,  where  persons  are  indicted  jointly,  i.  1036. 

conviction  of,  in  kidnapping,  ii.  691. 
in  assault  on  officer,  ii.  887. 
PART  OF  HOUSE.  (See  Several  Familibs.) 

PARTIAL  VERDICT,  (See  Verdict.) 

how  as  to,  i.  1009-1011. 
PARTICEPS  CRIMINIS.  (See  Accompuck.) 

PARTICIPLE, 

sufficient  even  where  direct  allegation  required,  i.  556,  558. 
PARTICULARS.  (See  Bill  op  Particularb.) 

PASSING  COUNTERFEIT  COIN,  (See  Countbrfbitino.) 

procedure  for,  discussed,  ii.  257-262. 
PASSING  JURORS, 

doctrine  as  to,  i.  988  et  seq. 
•♦PEACE."  (See  ''In  the  Peace.") 

PECUNIARY  INTEREST, 

disqualification  of,  to  be  juror,  i.  902,  907. 
PEN  AND  PAPER, 

>   prisoner  to  have,  at  trial,  i.  956.     • 
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PENCn^. 

whether  indictment  may  be  in,  i.  387. 
PEREMPTORY  CHALLENGE. 

(See  Challenge.) 

the  law  of,  stated,  i.  935-945. 
PERJURY,  (See  Subornation  of  Perjury.) 

whether  several  can  be  joined  in  indictment  for,  i.  470. 

defective  and  good  assignments  of,  combined,  i.  480. 

indictment  set  out  oath,  i.  529 ;  ii.  912,  913. 

indictment  for,  have  statutory  word  **  wilfully,"  i.  617. 

quashing  indictment  for,  i.  768. 

grand  jury  may  indict  for,  committed  before  them,  i.  864. 
Procedure  for,  discussed^  ii.  899-939. 

introduction,  ii.  899,  900, 
The  indictment,  ii.  901-926. 

Stat.  23  Geo.  2,  c.  11,  and  its  effect  in  United  States,  ii.  901-904, 
908. 

how,  before  the  statute,  ii.  903,  904,  909. 

how  it  should  be  in  principle,  ii.  904. 

fonn  of  the  indictment  for,  on  an  affidavit,  ii.  905. 

concerning  the  setting  out  of  the  false  matter,  ii.  906,  919-921. 

form  of  indictment  for,  on  testimony  given  orally  in  court,  ii.  907. 

difference,  whether  23  Geo.  2,  c.  11,  is  in  force  or  not,  ii.  908-910. 

description  and  proof  of  the  court,  ii.  910. 

the  setting  out  of  the  record,  ii.  911. 
.   the  oath,  ii.  912,  913.     And  see  i.  529. 

jurisdiction  and  authority  to  administer  the  oath,  ii.  914. 

materiality  of  the  false  testimony,  ii.  915. 

other  averments  introducing  statement  of  false  testimony,  ii.  916. 

**  falsely,  corruptly,  knowingly,  wilfully,  and  maliciously,"  ii.  917. 

allegations  introducing  false  testimony  —  innuendo,  &c.,  ii.  918. 

substance  or  tenor,  or  how,  ii.  919,  920. 

need  not  set  out  the  interrogatories,  ii.  921. 

averments  to  show  the  testimony  false,  ii.  922-924. 

how  specific  —  form  of  negative,  ii.  923. 

the  indictment  upon  statutes,  ii.  925,  926. 
The  evidence,  ii.  927-935, 

number  of  witnesses,  and  the  like,  ii.  927—933. 

several  perjuries  assigned  —  proof  of  one,  ii.  934. 

proof  of  materiality,  i.  935. 
Points  of  practice,  ii.  936,  937. 

joint  or  several  indictments,  ii.  936. 

the  verdict,  ii.  937. 
Attempts,  ii.  938,  939. 

subornation  of  perjury,  ii.  938. 

attempts  less  than  subornation,  ii.  939. 
PERSON.  (See  Exposure  of  Person.) 

PERSON  ARRESTED,  (See  Arrest.) 

how  dispose  of,  i.  213  et  seq. 
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PERSON  INJURED.  (See  Nabib.) 

general  views-  of  the  allegation  of,  i.  566-^4. 
PERSON  UNKNOWN.  (See  Name  —  Unknown.) 

indictment  where  a  conspirator  is,  i.  225. 
PERSONS,  (See  Name.) 

how  indictment  describe,  i.  571  et  seq. 
PERSONAL  PRESENCE,  (See  Presence.) 

not  always  in  .same  locality  with  the  criminal  act.  i.  53. 
PETIT  JURORS, 

grand  jurors  to  have  same  qualifications  as,  i.  852. 

when  may  serve  a  second  time  in  same  case,  i.  911-918.     * 

qualifications  in  cases  of  nuisance,  ii.  874. 
PETIT  JURY,  (See  Juhy  — Trial.) 

ancient  law  concerning,  i.  862  et  seq. 

how  as  to,  where  several  are  indicted  jointly,  i.  1027-1032. 

what  concerning,  to  appear  in  record,  i.  1182. 
Number  and  constitution  of  the,  discussed,  i.  897-899. 

twelve  —  unanimous — juries  less,  how,  i.  897. 

how  when  less  than  twelve  by  consent,  i.  988. 

selecting  jurors,  &c..  909. 
Qualifications  of  the  jurors,  discussed,  i.  900-980. 

fundamental  law  —  constitutional.  &c..  i.  900. 

effect  of  near  relationship,  and  what.  i.  902. 

civil  and  sbcial  connections,  i.  902. 

pecuniar}'  interest  in  result,  i.  907. 

opinion  on  question  of  guilt,  i.  908-910. 

passed  on  same  question  in  another  capacity,  i.  911-915. 

peculiar  views  of  the  law.  conscientious  scruples,  &c.,  i.  916-918. 

conoeotion  with  prosecution  or  defence,  i.  919. 

technical  statutory  qualifications,  i.  920. 

freeholder,  householder,  &c..  i.  921. 

non-residence  in  the  county,  i.  922. 

alienage,  i.  923. 

infancy,  i.  924. 

insanity,  drunkenness,  ill-health,  dec.,  i.  925. 

matters  of  mere  excuse,  i.  926. 

how  when  defendant  is  a  foreigner,  i.  927-930. 
Impanelling  of  the,  discussed,  i.  931-945.  * 

general  view,  i.  931. 

waiver  of  the  right  to  object,  i.  982. 

the  party  who  is  to  challenge,  i.  933. 

how  the  defect  to  be  shown,  i.  034. 

peremptory  challenges,  i.  935-945. 
Subsequent  objections  to  juror  or  panel,  i.  94&-949. 

when  Ckke  objection,  i.  946,  947. 

removing  juror  from  panel,  i.  946. 

challenging,  &c.,  after  jury  sworn,  i.  947. 

juror  taken  sick — ^^  supplying  juror,  &c.,  i.  948. 
Incidents  attending  the  trial  by,  i.  950-982.  ^ 
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PETIT  JURY, —eontinued. 

arrangements  within  the  court  room,  i.  952-959.- 

steps  preceding  the  opening  to  the  jury,  i.  960-965. 

order  of  the  evidence,  i.  966. 

openings  of  the  respective  counsel,  i.  967-978. 

summings  up  of  counsel,  i.  974,  975. 

charge  and  instructions  generally  of  judge  to  jury,  i.  976-982. 
Respective  provinces  of  court  and,  i.  983-989. 

oath  of  jurors,  &c.,  i.  983. 

whether  judge  of  law,  i.  984,  985,  988. 

whether  counsel  argue  law  to,  i.  986. 

court  to  instruct  as  to  law,  i.  987. 

judge  of  fact,  i.  989. 
Ddiberaiions  of  the,  discussed,  i.  990-1000. 

introduction,  i.  990. 

custody  of  the,  i.  991. 

the,  in  presence  of  court,  i.  994. 

when  permitted  to  leave  presence  of  court  unattended,  i.  995,  996. 

what  court  may  permit  to,  while  in  care  of  officer,  i.  997. 

consent  of  prisoner  to  separation,  &c.,  i.  998. 

consequences  of  misbehavior  of  the,  i.  999. 

communications  between  court  and,  i.  1000. 
Verdict  of  the,  and  its  rendition,  i.  1001-1016. 

(See  Verdict.) 
PICKING  POCKET.  (See  Pocket  Picking.) 

"  PIGEON," 

word,  as  descriptive  of  thing  stolen  in  larceny,  ii.  706. 
PLACE,  (See  County  —  Locality  —  Time  and  Place.) 

offences  to  be  prosecuted  in  county  or  district  ^here  committed, 
i.  46-67. 

allegation  and  proof  of,  i.  360-885. 

description  of  the,  in  search-warrants,  i.  244,  245. 

repetition  of,  and  time,  i.  407-414. 

description  of,  in  indictment,  i.  573. 

special  verdict  as  to  the,  i.  1006,  1007. 

the,  for  execution  of  sentence,  i.  1148. 

of  holding  court,  how  in  record,  i.  1170. 

allegation  of,  in  indictments  for  burglary,  ii.  135,  136. 

allegation  of  the,  in  indictments  for  homicide,  ii.  534. 

connection  of,  with  time,  ii.  585. 
PLAN  TO  ENTRAP, 

in  false  pretence  cases,  ii.  189. 
PLEA,  (See   Attorney  —  Former   Jeopardy  —  Oral   Pleas  — 

Pleading   Over  —  'W'ithdrawing    Plea.    And    see  the  names   of 
the  several  pleas.)  * 

withdrawing  and  substituting,  i.  124. 

whether  by  attorney,  i.  268. 

to  be  presented  at  arraignment,  i.  729,  730. 

the  several  pleas  enumerated,  and  their  import  stated,  i.  734-743. 
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PLEA,  —  continued. 

order  in  which,  to  be  presented,  i.  744-757. 

whether  double,  allowed,  i.  748-751. 

how  tried,  i.  -762-754. 

some  of  the  pleas  considered,  i.  787-804. 

contrary  to  record,  bad,  i.  885. 

how,  by  persons  indicted  jointly,  i.  1025. 
PLEA  IN  ABATEMENT,  (See  Plea.) 

to  be  presented  at  arraignment,  i.  730. 

what  it  is,  &c.,  i.  738-740. 

for  what  defects,  i.  739,  740. 

pleading  over  after,  i.  754  et  seq. 

after  plea  in.  bar,  i.  756. 

after  demurrer,  i.  782-786. 

whether,  may  be  oral,  i.  789,  790. 

for  misdoings  by  grand  jury,  i.  883-885. 
PLEA  IN  BAR,  (See  Plea.) 

concerning,  and  what,  i.  742. 
PLEA  OF  GENERAL  ISSUE,  (See  Plka.) 

what,  i.  743. 
PLEA  OF  GUILTY,  (See  Plka  — Plea  of  Not  Guilty.) 

how,  and  when  presented,  i.  729. 

general  views  of,  i.  795. 

withdrawing,  i.  798. 

tendered  orally,  i.  729,  788. 
PLEA  DENYING  IDENTITY, 

law  and  practice  of,  i.  1210,  1211. 
PLEA  TO  THE  JURISDICTION,  (See  Plea.) 

general  doctrine  of  the,  i.  736. 

form  of,  &c.,  i.  794. 
PLEA  OF  MISNOMER,  (See  Plea.) 

the  law  of,  considered,  i.  791. 

form  of,  &c.,  i.  792. 
PLEA  OF  NOLO  CONTENDERE,  (See  Plea.) 

the  law  of,  considered,  i.  802-804. 
PLEA  OF  NOT  GUILTY,  (See  Not  Guilty— Plka  — Plea  of 

Guilty.) 

how,  and  when  presented,  i.  729. 

oral  or  in  writing,  i.  788,  797. 

general  view  of,  i.  795. 

form,  with  joinder  in  issue,  and  how,  i.  796,  797. 

effect  of  withdrawing,  &c.,  i.  799-801. 
PLEA  OF  PARDON.  (See  Pardon.) 

PLEA  OF  PREGNANCY, 

law  add  practice  of  the,  with  forms,  i.  1141-1144. 
PLEA  PUIS  DARREIN  CONTINUANCE, 

as  to  former  jeopardy,  i.  822  ct  seq. 
PLEADING,  (See  Oral  Pleadings  —  Pleadings  —  Procedure.) 

meaning  of  the  term,  i.  2. 
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PLEADING.  —  continued, 

waiver  of  rights  in,  i.  128,  124. 

civil  and  criminal,  compared,  i.  920,  321. 

general  discussion  of,  as  to  the  indictment,  i.  45-129,  318-711. 

(See  Indictment,  &c.) 

how  as  against  the  accessory,  ii.  2-11. 
PLEADING  OVER, 

afler  a  plea  is  disposed  of,  i.  754,  755. 

after  demurrer,  i.  781-786. 
i^LEADINGS,  (See^PLEADiNG.) 

meaning  of  the  word,  in  the  plural  form,  i.  2. 

the,  subsequent  to  the  indictment,  considered,  i.  728-848. 
(See  Plea,  the  names  of  the  several  pleas,  &c.) 
POCKET  PICKING, 

indictment  for  attempt  at,  ii.  87. 
POISON,  (See  Homicide — Poisoning.) 

indictment  for  homicide  by,  how,  ii.  514,  529. 

form  of  indictment  for  murder  by,  ii.  553. 

what  the  allegations  should  be,  ii.  553-556. 

administering,  with  intent  to  kill — the  procedure,  ii.  644-650, 
POISONING,  (See  Poison.) 

use  of  **  then  and  there,^^  in  indictment  for,  i.  411. 
POLICE  OFFICER, 

power  of,  to  arrest  without  warrant,  i.  181  et  seq. 
POLLING  JURY, 

the  doctrine  and  practice  of,  i.  1003. 
POLLS, 

challenge  to  the,  considered,  i.  876  et  seq. 
POLYGAMY, 

locality  of  the  crime  of,  i.  62,  note. 

indictment  on  Vermont  statutes,  i.  638. 

whether  indictment  for,  should  negative  exception  in  statute,  i.  638. 
POOR  PRISONER, 

discharge  of,  from  6ne,  i.  1136.  • 

POSSESSION,  (See  Counterfeiting  —  Forgery.) 

of  fictitious  instrument,  how  the  indictment,  i.  523. 

of  counterfeits,  how  indictment  for,  i.  627,  note. 

of  counterfeit  coin,  with  intent  to  pass,  —  the  procedure  discussed, 
ii.  265-268. 

of  instruments  of  counterfeiting,  ii.  269,  270. 

having  forged  bauk-bills  in,  with  intent,  procedure  for,  ii.  461-469. 

as  evi(Jence  of  forgery,  in  what  county,  ii.  478. 

of  stolen  goods,  as  evidence  of  larceny,  ii.  739-747. 

as  evidence  of  burglary  —  robbery — murder,  ii.  747, 

as  evidence  against  receiver,  ii.  989. 
POST  OFFICE  LETTER, 

locality  of  crime  committed  by  means  of,  i.  61. 
POVERTY, 

prisoner's,  as  evidence  in  larceny,  ii.  748. 
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PRACTICE,  (See  Procedure.) 

meaning  of  the  term,  i.  2,  3. 

criminal,  changed  in  modern  times,  i.  18, 322. 
••  PREAMBLE," 

of  statute,  meaning  of  word,  i.  634. 
PRECEDENT, 

adhering  to,  i.  336. 
PRECEPT,  (See  Process.) 

for  execution  of  sentence,  i.  1146-1148  and  note. 

producing,  in  evidence,  in  justification  of  officer,  ii.  886. 
PRECISION, 

of  language,  how  far  essential  in  indictment,  i.  340-369,  520. 
PREGNANCY, 

proceedings  at  sentence  of  female  prisoner  pregnant,  i.  1141-1144. 
PREMISES, 

description  of  the,  in  forcible  entry,  ii.  381,  382. 
PREPENSED.  (See  Aforbthouoht.) 

PRESENCE. 

in  one  locality,  and  act  in  another,  i.  53. 

of  prisoner  in  court,  whether  should  appear  in  record,  i.  1180. 
Prisoner^  in  court,  doctrine  discussed^  i.  265-277. 

general  doctrine,  L  265. 

waiving  right  to  be  present,  i.  266,  271. 

no  proceedings  on  default  —  must  be  appearance,  i.  267. 

when  prisoner  may  plead  by  attorney,  i.  268,  270. 

how  at  motions,  i.  269. 

in  lower  misdemeanors,  i.  270. 

in  felonious  —  verdict,  i.  271,  272. 

during  trial,  i.  272-274. 

at  sentence,  i.  275. 

between  verdict  and  sentence,  i.  276. 

summary  of  doctrines  —  other  points,  i.  277. 
PRESENTMENT, 

what,  and  distinguished  from  indictment,  i.  131. 

general  view  of  the,  i.  136,  137. 

Virginia  and  Tennessee  practice,  i.  138. 

Georgia  practice,  i.  139. 

in  U.  S.  circuit  courts,  i.  140. 
PRESUMPTIVE  INNOCENCE, 

eifect  of,  as  to  bail,  i.  262. 
PRESUMPTIONS, 

of  innocence,  89,  262,  1061-1063. 

distinguished  from  burden  of  proof,  i.  1057. 

as  evidence,  i.  1059-1068. 

as  evidence  of  another  crime,  i.  1064-1067. 
official  character,  i.  1068. 

in  cases  of  alibi,  ii.  31. 

in  forgery,  instrument  genuine,  ii.  482. 

as  to  the  county  in  forging,  ii.  476. 
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PRESUMPTIONS,  —  continued. 

in  the  law  of  homicide,  ii.  616-623. 

as  to  whether  prisoner  is  insane  or  not,  ii.  669  et  seq. 

as.  evidence  in  larceny,  ii.  789-750. 
PRIMA  FACIE  CASE. 

the  indictment  must  show  a,  i.  77,  325,  519,  637.  * 

PRINCIPAL  AND  ACCESSORY,  (See  Accessoby.) 

joining,  in  indictment,  i.  476. 

procedure  against,  discussed,  ii.  1-15. 
PRINCIPALS, 

of  first  and  second  degree,  distinguished,  and  how  the  indictment 
against,  ii.  3,  50. 

how  in  mayhem,  ii.  859. 
PRINCIPLES. 

leading,  of  criminal  procedure,  i.  45-129. 
PRINTING. 

sufficient  in  indictment,  i.  337. 
PRISON, 

to  what,  sentenced,  i.  1149,  1150. 

power  of  court  over  the  management  of,  i.  1151. 

confining  in  one,  whe&  sentenced  to  another,  i.  1152. 
PRISON  BREACH, 

where  insufficient  mittimus,  i.  91. 

procedure  for,  discussed,  ii.  940-946. 
PRISONER, 

what  information  the  indictment  must  communicate  to,  i.  517-^1. 

when  to  be  personally  present  in  court,  i.  265-277. 

(See  Presence.) 

arraignment  of.  i.  723-733. 

position  of,  in  court-room  at  trial,  i.  953-956. 

escape  of,  from  custody,  i.  1208-1212. 
PRISONER'S  GUILT, 

opinions  on,  whether  disqualify  to  be  juror,  i.  908-910. 
PRIVATE  PERSONS, 

right  of,  to  arrest,  i.  164-172. 

power  of,  as  to  criminal  informations,  i.  143. 

procedure  for  libel  on.  ii.  783. 
PRIVILEGE.  (See  Writ  of  Privilege.) 

PRIZE  FIGHT, 

accomplices  in,  as  witnesses,  i.  1085. 
PROCEDURE, 

meaning  of  the  term,  i.  2,  3. 

general  view  of  the  law  of,  i.  4-11. 

criminal,  general  view  of  the  law  of,  i.  12-27. 

outline  of  the,  in  a  criminal  cause,  i.  28-44. 

leading  principles  of  crimiuAl  with  their  limitations,  i.  45-129. 

forms  of,  established  by  law,  essential  to  lawful  conviction,  i.  89-94. 
PROCESS,  (See  Precept.) 

how  set  out,  in  indictment  for  resisting  officer,  ii.  891. 
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PROCURATION, 

proof,  where  signature  is  by,  in  forgery,  ii.  485. 
PROCURER.  (See  Accessory.) 

PBOFANENESS, 

procedure  for,  discussed,  ii.  123-125. 
PROMISSORY  NOTE, 

procedure  for  forgery  of,  ii.  470-472. 

words,  in  indictment  for  larceny,  ii.  732. 
PROOF,  (See   Burden  of   Proof  ^Evidence — Measure   of 

Proof — Presumpiions.) 

that  the,  must  coyer  entire  charge,  i.  127,  129. 

how  take  advantage  of  insufficient,  before  grand  jury,  i.  872. 
PROPERTY,  (See  Restitution  of  Property.) 

proceedings  against  the  defendant's,  to  collect  fine,  i.  1138. 
PROSECUTE.  (See  Failure  to  Prosecute.) 

PROSECUTING  OFFICER,         (See  Nol.  Pros.  —  Special  Counsel.) 

requisite  qualifications  o(  i.  26. 

power  of,  to  proceed  by  information,  i.  141-144. 

appointment,  duties,  &c.,  discussed,  i.  278-294* 

whether,  can  be  counselj  for  defendant,  i.  300-602. 

attends  grand  jury,  draws  indictments,  &c.,  i.  696. 

how  as  to  indorsing  indictment,  i.  702-704. 

move  to  quash  —  noL  pros, ,  i.  760. 

relations  of,  to  grand  jury,  i.  861  and  note — 868. 

to  decide  whether  to  accept  accomplice  as  witness,  i.  1076. 

suggestions  to,  as  to  cases  of  homicide,  ii.  634. 
PROSECUTOR, 

liabilities  and  privileges  of,  i.  691,  692. 

application  by,  to  quash,  i.  760. 

connection  with  the,'  where  disqualifies  to  be  jiv^r,  i.  919. 

right  of,  to  challenge  juror,  i.  938. 

whether  name  of,  to  appear  in  record,  i.  1177. 
PROSECUTOR'S  NAME, 

indorsement  of,  on  indictment,  i.  690-694. 
on  indictment  for  keeping  bawdy  house,  ii.  108. 
PROSTITUTES, 

house  frequented  by,  as  evidence  of  being  bawdy  house,  ii.  116,  117. 
••PROVIDED," 

what  follows  the  word,  in  statute,  i.  634,' 635. 
PROVINCES, 

respective,  of  court  and  jury,  discussed,  i.  983-989. 
*•  PROVISO,"  (See  Neoativino  Proviso.) 

of  statute,  meaning  of  word,  i.  634,  635. 
PUBLIC, 

indictment  for  conspiracy  to  cheat  the,  ii.  210,  243. 
PUBLIC  AFFAIRS, 

procedure  for  libels  relating  to,  ii.  797, 798. 
PUBLIC  INDECENT  SHOW, 

proceedings  against,  ii.  865. 
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PUBLIC  MEETINGS.  (See  Disturbino  Mevtinqs.) 

PUBLIC  WAY.  (See  Way.) 

PUBLICATION, 

proof  of,  in  libel,  ii.  800. 
PUNISHMENT,  (See  Crim.  Law,  and  see  Sezttxncb.) 

Terdict  where  jury  assess,  i.  1012. 

matter  which  concerns  the,  must  be  alleged  in  the  indictment,  i.  638- 
642,  671,  678-680;  ii.  48,  177,  668,  678, 696,  986. 
Doctrine  discussed,  thai  whatever  enters  into  the,  must  be  alleged^  i.  77-^. 

introductory  view,  i.  77,  78. 

how  in  reason,  i.  79,  80.  ^ 

how  in  the  adjudged  law,  i.  81-86. 

how  in  constitutional  guaranty,  i.  86-^. 
PURITY, 

how  far  essential,  in  language  of  indictment,  i.  340-869. 
"  PUEPORT,-» 

meaning  of  the  word,  in  indictment,  i.  660. 
PURPORT  CLAUSE, 

concerning  the,  in  indictment  for  forgery,  ii.  418  et  seq. 

to  harmonize  with  tenor  clause,  ii.  416. 
"  PURPORTING," 

word,  in  indictment  for  forgery,  ii.  417. 
PURVIEW, 

of  a  statute,  what,  i.  634. 
PUTTING  IN  FEAR, 

allegation  of,  in  indictment  for  rotibery,  ii.  1006. 

"QUALIFIED  VOTER," 

words,  when  not  sufficient,  i.  627. 
QUANTITY, 

when  indictment  should  allege  the,  i.  669  et  seq.  677. 
QUARRELSOME, 

deceased  being,  as  CTidence  in  homicide,  ii.  626,  631. 
QUASH.  (See  Motion  to  Quash.) 

QUEEN'S  COUNSEL, 

in  England,  as  counsel  for  defendant,  i.  300. 
QUEEN'S  SERGEANT, 

how,  employed  for  the  defence,  i.  300. 
QUESTION.  (See  Samb  QuiBSTiON.)  , 

QUOTATION  MARKS, 

in  indictment,  i.  338. 

RAPE,  (See  Ravish.) 

indictment  for,  must  hare  the  word  *'  rape,"  i.  336. 

on  indictment  for,  when    conviction   for  adultery  or   fornication,  ' 

i.  419. 
improper  form  of  allegation  of  the  attempt,  i.  431. 
in  indictment  for,  joinder  of  count  for  attempt,  i.  446. 
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RAPE,  —  eaniimied. 

indictment  for,  mast  have  statutory  word  "  rayished/^  i.  617. 
form  of  indictment  for  assault  with  the  intent  to  comnut,  ii.  81. 

▼iews  concerning  this  form,  ii.  82. 
farther  views  of  the  indictment  for  the  attempt,  ii.  91. 
Procedure  for  J  discussed,  ii.  947-979. 
introduction,  ii.  947. 
The  indictment  for,  at  the  common  kw,  ii.  948-957. 
form  of  indictment,  and  how  on  a  statute,  ii.  948-950. 
"  against  her  will,**  — or,  "without  her  consent,**  ii.  951. 
allegation  as  to  the  person  injured  being  a  woman,  ii.  951. 

whether  over  six,  ii.  952. 
"  ravish,"  ii.  953. 
allegation  of  age,  ii.  954. 
"  assault,^  &c.,  ii.  955. 

the  allegation  as  including  other  offences,  ii.  955,  956. 
•aiders,  &c.,  ii.  957. 
The  indictment  for  statutory  ravishings,  ii.  958-960. 
carnal  ravishment  of  girl  between  ten  and  twelve,  ii.  958,  959. 
carnal  abuse  of  girl  under  ten,  ii.  960. 
The  evidence,  ii.  961-974. 
injured  female  as  witness,  &c.,  ii.  961-968. 
outcry — comparative  strength  —  conception,  ii.  969-971. 
previous  solicitations  —  harsh  treatment^  ii.  970. 
declarations  in  travail,  ii.  971. 
other  declarations,  ii.  972.  ' 
opinion  of  physicians  as  experts,  ii.  973. 

points  of  practice,  ii.  975. 
verdict,  duplicity,  sentence,  ii.  975. 
Attempts,  ii.  976-979. 
how,  as  to  the  indictment,  ii.  976. 
"  feloniously,'*  ii.  979. 
evidence — fenude  as  witness,  ii.  978.  979. 
intent,  ii.  979. 
RASHNESS, 

of  jury,  new  trial  for,  i.  1104. 
*•  RAVISH,**  , 

word,  essential  in  indictment  for  rape,  i.  335,  617 ;  ii.  953. 
RAVISHMENT.  (See  Carnal  Ravishhsnt.) 

RE-ARREST, 

disposal  of  prisoner  on,  i.  1208,  1209. 
REASONABLE  DOUBT, 

rule  of,  before  grand  jury,  i.  866,  867. 
doctrine  of,  considered,  i.  1051-1053. 
doc^ne  of,  on  question  of  insanity,  ii.  671  et  seq. 
REBELLION, 

military,  trial  before  a  military  tribunal,  i.  914,  915  and  note. 
RECEIPT, 

how  set  out,  in  indictment  for  forging  it,  ii.  411. 
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RECEIVING  STOLEN  GOODS, 

improper  form  of  alleging,  i.  431. 

surplusage  in  indictment  for,  i.  481. 

surplusage  which  must  be  rejected,  i.  483. 

indictment  for,  how  as  to  thief  ^s  conviction,  i.  513. 

form  of  the  allegation  for,  i.  556. 

indictment  as  to  principal  being  taken,  i.  632. 

eyidence  of  another  instance  of,  i.  1067. 
Ptoctdure  for  the  offence  of^  diacussedf  ii.  980-991. 

accessorial  —  substantive,  ii.  980,  981. 

alleging  name  of  thief,  ii.  982. 

alleging  name  of  owner  of  goods,  ii.  983. 

time  and  place  of  original  larceny,  ii.  984. 

whether  allege  value,  ii.  985. 

guilty  knowledge  —  intent  to  defraud,  ii.  986. 

goods  of  several  persons  —  joint  receivers,  &c,  ii.  987,  988« 

evidence  —  possession  of  defendant,  ii.  989. 

other  receivings  —  guilty  knowledge,  ii.  990,  991. 
RECITAL, 

how  allegation  by  way  of,  differs  from  direct  charge,  i.  554. 
RECORD,  (See  Lost  Record.) 

a  step  in  the  procedure,  i.  4. 

what  it  is,  i.  341. 

waiver  of  rights  as  to  the,  i.  125. 

anciently  in  Latin  —  historical  view,  i.  340-^2. 

show  place  of  offence,  i.  364. 

of  conviction  by  inferior  magistrate,  i.  722-725. 

what,  to  sustain  plea  of  autrefois  acquit,  i.  815,  816,  825 -et  seq. 

plea  contrary  to  the,  bad,  i.  885. 

■motion  in  arrest,  based  on  matter  of,  i.  888. 

judgment  arrested  for  errors  in  the,  i.  1109. 

how  set  out  the,  in  indictment  for  perjury,  ii.  911. 
TTie,  discussed,  i.  1153-1187. 

introductory  views,  i.  1153-1156. 
The  original  keeping  and  ultimate  making  up  of  the,  i.  1157-1164. 

minutes  of  the  clerk,  i.  1157. 

control  of  <yurt  over,  i.  1158. 

alterations  and  amendments  of,  i.  1159-1161. 

amendments  ailer  term  closed,  i.  1160-1162. 

how,  of  making  up  the  records,  i.  1163,  1164. 
The  form  of  the,  i.  1165-1187. 

the,  superior  in  authority  to  docket  entries,  i.  1165. 

extending  the,  from  the  docket  entries,  i.  1165. 

how  construed  —  swearing  jury,  i.  1166. 

caption  and  introduction,  i.  1168. 

as  to  the  jurisdiction  of  the  court,  i.  1169,  1170. 

names,  impanelling,  swearing,  &c.,  of  the  grand  jury,  i.  1171. 

appointment  of  foreman,  &c,  i.  1172. 

the  tense,  i.  1173. 
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RECORD,  —  cmHnued. 

the  indictment,  i.  1174-1178. 

indorsements,  docket  entries,  &o.,  i.  1175-1178. 

the  rest  of  the  record  to  the  verdict,  L  1179-1182. 

presence  of  prisoner  in  court,  i.  1180. 

joinder  of  issue,  i.  1181. 

the  petit  jury,  i.  1182. 

verdict  and  judgment  of  conviction,  i.  1183. 

verdict  of  manskughter,  and  clergy  allowed,  i.  1184. 

judgment  of  acquittal,  i.  1185. 

summary  and  conclusion,  i.  1186,  1187. 
RECREATION, 

giving,  to  jury,  i.  997,  999,  note. 
REFRESHMENTS, 

giving,  to  jury,  L  997,  999,  note. 
REFUSAL  TO  ACCEPT  OFFICE, 

indictment  for,  to  set  out  the  election,  i.  529. 

procedure  for,  ii.  896. 
REFUSING  TO  TESTIFY, 

witness,  as  evidence  against  bawdy  house,  ii.  117. 
RELATIONSHIP, 

how,  as  a  disqualification  of  jurors,  i.  901. 
RELIGIOUS  WORSHIP. 

(See  Disturbing  Meetings.) 
REMEDY, 

how  far  changeable  by  statute,  i.  115. 

must  be  a,  for  misdoings  by  grand  jury,  i.  872.  • 
RENTING  HOUSE, 

for  gambling,  the  procedure,  ii.  490. 
REPLY, 

concerning  the,  i.  974,  975. 
REPUGNANCY, 

doctrine  of,  discussed,  i.  489-492. 

in  allegation  of  time,  i.  887. 

fatal  to  indictment,  i.  572. 

in  allegation  of  ownership,  i.  582. 

in  the  indictment  for  assault,  ii.  59. 
REPUTATION, 

as  evidence  of  official  character,  i.  1068. 

as  evidence  against  prisoner,  for  kidnapping,  iL  694. 
REPUTE.  •  (See  General  Repute.) 

RESCUE, 

procedure  for,  discussed,  ii.  940-946. 
RESCUING  GOODS, 

procedure  for,  iL  894. 
RESENTENCE, 

after  escape,  i.  1209. 
RESISTING  OFFICER,  (See  Officer.) 

procedure  for,  ii.  888-^95. 
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RESPITE, 

of  sentence,  doctrine  as  to,  i.  1124. 

as  to,  by  reason  of*  pregnancy,  i.  1142. 
RESTITUTION, 

of  the  goods  in  false  pretences,  ii.  198. 
in  larceny,  ii.  756-763. 
RETAINER, 

whether  counsel  may  decline,  i.  309,  310. 
REVENUE  STAMP, 

whether,  must  be  set  out  in  indictment  for  forgery,  ii.  407. 
RIGHT,  (See  Waiver  of  Rights.) 

that  every,  be  made  available  to  defendants,  i.  113-116. 

word,  in  indictment  for  cutting  off  the  ear,  ii.  858. 
••RIGHT  HAND,"  (See  ••Lkpt.'7 

words,  in  indictment  for  homicide,  ii.  516. 
RIOT, 

of  making  arrests,  &c,  to  suppress,  i.  166,  183. 

joinder  of  defendants  in  indictment  for,  i.  464. 

whether  separate  trials  for,  i.  1023. 

evidence  of  another,  L  1064  et  seq. 
Procedure  for  ^  discussed,  ii.  992-1000. 

form  of  the  indictment,  ii.  .992. 

how  minute  the  allegation,  ii.  993-996. 

••  to  the  terror,"  &c.,  ii.  997. 

how  allege,  as  to  numbers,  ii.  998. 

pulling  down  dwelling-house,  &c.,  ii.  999. 

interfering  with  municipal  corporation,  &c.,  ii.  999. 

conviction  for  assault  as  barring  indictment  for,  &c,  ii.  1000. 
RIVERS,  (See  Water  of  Rivers.) 

locality  of  crimes  committed  on,  i.  63. 
ROBBERY, 

use  of  ••  then  and  there  "  in  indictment  for,  i.  408. 

count  may  charge  a,  of  more  persons  than  one,  i.  437. 

variance  from  the  value  alleged  in,  i.  579. 

indictment,  how  conform  to  statute,  i.  612,  632. 

what  the  statutory  indictment  must  negative,  i.  639,  note,  par.  6. 

special  verdict  for,  how,  i.  1006. 

indictment  for  assault  with  intent  to  rob,  U.  84,  85. 
Procedure  for t  discussed,  ii.  1001-1008. 

general  view,  ii.  1001. 

form  of  indictment,  ii.  1002. 

••  felonious,"  and  its  position  among  the  allegations,  ii.  1003.  ' 

allegation  of  violence  —  putting  in  force,  ii.  1004,  1005. 

taking  from  the  person  —  ••  against  his  will,"  ii.  1006. 

ownership,  ii.  1007. 

relation  of  the  proceedings  to  those  in  larceny,  ii.  1008. 
ROMAN  NUMERALS.  (See  Numeraus.) 

ROUT, 

procedure  for,  how,  ii.  992. 
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RULES  OF  COURT, 

as  affecting  the  procedure,  i.  9. 
RULES  OF  PLEADING, 

founded  in  good  sense,  i.  3S9. 


SABBATH-BREAKING.  (Se?  Lord's  Day.) 

*•  SAID," 

to  what  the  word  refers  in  an  indictment,  L  512. 
SALE  OF  INTOXICATING  LIQUOR,  (See  Common  Seller  — 

Liquor  Nuisance.) 

constitutional  provisions  as  to  the  indictment,  i.  100. 

as  to  keeping  with  intent,  Maine  law,  i.  103. 

the  Vermont  kw  reviewed,  i.  107,  108. 

count  for,  joining  several  acts,  i.  436. 

"  sell  and  offer  to  sell,"  i.  438. 

joining  several  offences  of,  in  distinct  counts,  i.  452. 

joinder  of  defendants  in  indictments  for,  i.  469. 

"  the  second  glass,"  surplusage,  L  479.  ^ 

surplusage  which  must  be  proved,  i.  484. 

'*  spiritual "  for  spirituous  in  indictment  for,  L  512,  note. 

whether  the  price  must  be  alleged,  L  514. 

as  to  alleging  name  of  purchaser,  i.  548. 

disjunctive  form  of  the  indictment  —  duplicity,  i.  587. 

when  disjunctive  admissible,  when  not,  i.  588,  589. 

when  allegation  must  reach  beyond  statutory  words,  i.  624. 

how  indictment  as  to  exceptions  in  statute,  i.  639,  note. 

negative  averment,  in  what  terms,  i.  641. 

common  seller — bill  of  particulars,  i.  645. 

purchaser  of  liquor  as  witness,  i.  1084. 
"  SAME," 

refers  to  what,  in  an  indictment,  i.  512. 
SAME  QUESTION, 

having  passed  upon,  disqualifies  to  be  juror,  i.  911. 
SANCTUARY, 

plea  of,  declinatory,  i.  787. 
SCALES.  (See  False  Scales.) 

SCANDALOUS  WORDS, 

indictment  for,  how,  i.  530. 

scnooL, 

procedure  for  offence  of  disturbing  a,  ii.  291. 
••  SCILICET," 

use  of,  in  criminal  pleadings,  i.  406. 
SCOLD.  (See  Common  Scold.) 

SCRIPTURES,  REVILING.  (See  Blasphemy  and  Profansnxss.) 

SCRUPLES.  (See  Conscientious  Scruples.) 

SEAL, 

whether  essential  to  warrant,  i.  227. 

allege,  or  not,  in  indictment  for  forgery,  i.  486. 
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SEARCH-WARRANT, 

breaking  doors  in  serrice  of,  i.  208. 

arrest  of  person  and  goods  under,  i.  208,  209. 

how  dispose  of  person  and  goods  arrested  on,  i.  218. 
General  view  of  the  law  q/*,  i.  240-246. 

nature  —  objects  — history —  constitutionality,  L  240,  241. 

form,  &c.  —  description  of  place  and  thing,  i.  242-245. 

evidence  obtained  by,  i.  246. 
SECOND  INDICTMENT, 

grand  jury  may  find,  on  former  evidence,  i.  870. 
SECOND  JEOPARDY.  (See  Formkb  Jeopardy.) 

SECO:tJDS, 

in  duel,  as  witnesses,  ii.  308. 
SECRECY, 

of  proceedings  before  grand  jury,  i.  856-859,  873. 
SEDUCE.  (See  Endeavorino  to  Seduce.) 

•'SEDUCED  BY  THE  DEVIL," 

words,  in  indictment  for  homicide,  ii.  503. 
SEDUCER, 

evidence  on  indictment  against  husband  for  attempt  to  kill  the, 

ii.  95. 
SEDUCTION, 

whether  previous  chastity  presumed,  i.  1061. 

evidence  of  another,  i.  1064. 
SEIZING  GOODS,  (See  Sbabch-Warrant.) 

in  cases  of  arrest,  i.  210-212. 
SELF-DEFENCE, 

character  of  deceased  as  evidence  in  issue  of,  in  h(^cide,  ii.  627. 
SELLING  DISEASED  MEAT, 

procedure  for,  ii.  868. 
SELLING  BY  FALSE  SCALES, 

procedure  for,  discussed,  ii.  158-161. 
SELLING  BY  UNLAWFUL  MEASURE, 

how  the  indictment  for,  i.  577.     And  see  ii.  158-161. 
SENTENCE,  (See  Corporal  Punishment  —  ExEcimoN  of  Sen- 

tence —  Punishment.    And  see  Crim.  Law.) 

concerning  bail  afler,  i.  254. 

prisoner  to  be  present  at  the,  i.  275. 

how  duplicity  viewed  at  the,  i.  443. 

indictment  to  enable  court  to  pronounce,  i.  538-542. 

(And  see  Punishment.) 

how,  where  persons  are  indicted  jointly,  L  1035-1037. 

writ  of  error  to  reverse  or  correct  the,  i.  1201,  1202. 

the,  in  burglary,  ii.  144. 

how,  in  nuisance,  ii.  870  et  seq. 
in  rape,  ii.  975. '« 
Procedure  as  to  the,  discussed,  i.  1114-1144. 

too  heavy  —  too  light,  i.  1114. 

scope  and  order  of  the  discussion,  i.  1115,  1116. 
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SENTENCE,  —  coniinved. 

Formalities  at  its  rendition,  i.  1117-1119. 

proclamation  of  crier,  i.  1117. 

any  thing  to  »ay,  &c., — arrest  of  judgment,  pardon,  mitigation, 
i.  1118. 

address  of  judge  to  prisoner,  i.  1119. 
Its  style  and  incidents,  i.  1120-1124. 

"ordered,"  "opinion,"  "considered,"  &c.,  i.  1120. 

form,  &c.,  i.  1121. 

pronounced  in  open  conrt,  i.  1122. 

altering  — respite,  i.  1123,  1124. 
Indictment  containing  more  counts  than  one,  i.  1 125-1  ISl. 

doctrine  of  counts  —  good  and  bad,  i.  1125,  1127. 

knowledge  of  judge,  i.  1126. 

aggravations  defectively  alleged,  i.  1127. 

where  different  grades  of  one  offence,  &c.,  i.  1128. 

two  counts,  and  really  two  offences  or  one,  i.  1129-1181. 
Fine  and  its  incidents,  i.  1132-1138. 

^mmitment,  and  how  fine  enforced,  i.  1182  et  seq. 

proceed  against  property  as  well  as  body,  i.  1183,  1134. 

fine  considered  as  debt — interest  —  imprisonment  for  debt,  i.  11 34, 
1135. 

form  of  the  judgment,  i.  1135,  1137,  1138. 

escape — poor  —  discharge*,  i.  1136. 

alteration  of  the  sentence,  i.  1137. 

conditional — remission  of  fine,  i.  1138. 
Corporal  punishment  and  its  incidents,  i.  1189,  1140. 

time,  i.  A39. 

in  capital  cases,  1140. 
Pregnancy  of  the  female  prisoner,  i.  1141-1144. 
^   what  pregnancy  —  the  plea,  i.  1141. 

jury  of  matrons  —  their  proceedings  —  respite,  i.  1142,  1144. 

not  pregnant — second  pregnancy,  i.  1143. 

form  of  the  proceedings,  i.  1144,  note. 
"  SEPARALITER,"  (See  Several.) 

use  of  the  word,  in  indictment,  i.  473  et  seq. 

indictment  under,  for  keeping  bawdy  house,  ii.  110. 
SEPARATE  TRIALS,  (See  Joint  and  Separate  Trials.) 

doctrine  of,  discussed,  i.  1017-1045. 
SEPULTURE, 

procedure  for  violations  of,  discussed,  ii.  1009-1012. 
SERGEANT.  (See  Quebn^s  Sergeant.) 

SERVANT,  (See  Enticing  Servant  — Fellow-Servant.) 

premises  occupied  by,  how  the  allegation  in  anont  iL  37. 

procedure  for  larceny  by,  ii.  775,  776. 
«« SET  FIRE  TO,"  (See  Arson.) 

words,  in  indictment  for  arson,  ii.  46,  47. 
SEVERAL,  (See  Offences  Several.) 

trial  where  offence  is,  L  1041. 
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SEVERAL  FAMILIES, 

premises  occapied  by,  how  the  allegation  in  anon,  ii.  38. 
in  barglary,  ii.  135. 
••SEVERALLY.''  (See  ••Skparalttbr.") 

SEVERANCE, 

of  defendants  at  their  trials,  i.  1018-1026. 
SEX, 

whether  aver,  in  indictment  for  rape,  ii.  962. 
SHERIFF, 

power  of,  to  arrest  without  warrant,  i.  181  et  seq. 

procedure  against,  by  indictment,  for  false  return,  ii.  828. 
SHOP-BREAKING.  (See  Burglary  and  other  BRBAKiNas.) 

SHOOTING, 

indictment  for  murder  by,  how,  ii.  551,  552. 

with  intent  to  kill,  procedure  for,  ii.  652,  658.    - 
SHOW.  (See  Public  Indecent  Shows.) 

SICKNESS, 

of  prisoner,  eflfect  of,  on  bail,  i.  259. 

of  prisoner  during  trial,  how  proceed,  i.  274. 

as  excusing  from  grand  jury,  i.  858. 

disqualifies  to  be  petit  juror,  i.  925,  note,  926. 

falling  on  juror  during  trial,  i.  948. 

(As  to  the  effect  of  sickness  of  the  prisoner,  of  a  juror,  and  the  like, 
upon  the  question  of  a  second  trial,  see  Grim.  Law.) 
••  SIGNED," 

word,  in  indictment  for  forgery,  ii.  417. 
SIGNS, 

procedure  for  libel  by,  ii.  795,  796. 
SIT, 

whether  prisoner,  at  trial,  i.  956. 
SITUATIONS, 

when  indictment  should  allege,  i.  569  etseq. 
SLANDER,  (See  Libel  and  Slander.) 

of  mayor,  general  charge  not  sufficient,  L  580. 

oral,  procedure  for,  ii*  807-811. 
SLITTING  THE  EAR, 

procedure  for,  ii.  858. 
SLITTING  THE  NOSE, 

procedure  for,  ii.  855  et  seq. 
SODOMY, 

procedure  for,  discussed,  ii.  1013-1018. 
••  SOLICIT," 

word,  in  indictment  for  attempt,  ii.  75,  76. 
SOLICITATION, 

to  crime,  locality  of  the  indictment  for,  i.  57. 
how  prosecuted,  ii.  74-76. 

to  commit  perjury,  when  subornation,  ii.  988. 
SOLICITOR  GENERAL,  (See  Prosecutinq  Officer.) 

in  England,  power  as  to  in  prosecutions,  i.  142. 
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SOLICITOR  GENERAL,  —  continued. 
how,  employed  for  defence,  i.  300. 

••  SOUND  mind;' 

words,  in  indictment  for  homicide,  ii.  609. 
"  SOWER  OF  DISCORD," 

words,  in  indictment  for  common  scold,  ii.  200. 
SPECIAL  COUNSEL, 

for  prosecution,  how,  i.  280-284. 
SPECIAL  DEMURRER, 

distinguished  from  general,  i.  778. 
SPECIAL  PLEAS,  (See  Plka.) 

whether,  may  be  oral,  L  789,  790. 
SPECIAL  VERDICT, 

how  as  to,  i.  1006-1008. 

in  conspiracy,  how,  ii.  288. 

in  case  of  disorderly  house,  ii<  283. 

in  treason,  ii.  1040. 
SPECIES  OF  PROPERTY, 

alleging  the,  i.  668. 
SPECIFIC, 

indictment  must  be,  how,  i.  498  et  seq.,  630,  531. 
SPELLING, 

bad,  its  effect  in  an  indictment,  i.  348-354. 

idem  sonans,  i.  688. 
SPIRITUOUS  LIQUORS.  (See  Sale  of  Intozigatino  Liquob.) 

STABBING, 

partial  verdict  for,  i.  1009. 

how  indictment  for  murder  by,  ii.  541. 

with  intent  to  kill,  procedure  for,  ii.  654. 
STAND, 

whether  prisoner  to,  at  trial,  i.  956. 
STANDING  JACK, 

for  mares,  procedure  for  nuisance  of,  ii.  869. 
STARVING, 

indictment  for  murder  by,  how,  ii.  557-559. 
STATE, 

locality  of  crime  committed  in  part  without  the,  L  56. 

as  to  alleging  the,  i.  383. 

right  of,  as  to  peremptory  challenge  of  juror,  i.  940. 

whether  the,  have  writ  of  error,  i.  1199. 

whether  set  out  the,  in  indictment  for  forging  bank-bill,  ii.  409, 

larceny  out  of  the,  and  goods  brought  into  the,  procedure  for,  u. 
727-729. 
STATE'S  ATTORNEY.  (See  Prosscutino  Ovficbb.) 

STATE'S  EVIDENCE, 

the  doctrine  of,  i.  1073-1083. 
STATUTE,  (See  Amkndmsnts  —  Clausk  —  Exckptioii  —  Stat- 

UTB8,  Indictments  on.) 

regulation  of  procedure  by,  i.  8. 
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changing  locality  of  indictment  by,  i.  50,  59,  note,  62,  63,  65,  76. 
may  change  the  remedy,  not  the  right,  i.  115. 
authority  to  arrest  confirmed  by,  i.  184. 
disjunctive  clauses,  how  draw  indictment  on,  i.  434r-486,  586. 
erroneous  allegation  of,  surplusage,  i.  482. 
as  to  laying  statutory  intent  in  indictment,'  i.  517--525. 
duplicity  in  indictments  on,  i.  587. 
limiting  methods  of  defence,  effect  of,  i.  767. 
descriptive  words  of,  in  indictment  for  larceny,  ii.  731-785. 
STATUTES,  ENGLISH,  —  cUed,  — 

Westm.  2,  c.  28, —i.  853. 

Westm.  2,  c.  31,  — i.  922. 

Westm.  2,  c.  34,  —  ii.  950. 

83  Edw.  1,  Stat.  4,  —  i.  936,  938,  note,  939. 

lEdw.  3,  c.  14,  — ii.  682. 

1  Edw.  3,  c  16,  —  i.  174. 

20  Edw.  3,  c.  4,  —  ii.  155. 

25  Edw.  3.  Stat.  5,  §  2,  —  ii.  251. 
25  Edw.  3,  stot.  5,  c.  3,  —  i.  138. 
28  Edwi  3,  c.  13,  §  2,  — i.  927,  929. 
86  Edw.  8,  Stat.  1,  c.  15,  —  i.  840. 

1  Rich.  2,  c.  4,  —  ii.  155. 

2  Rich.  2,  c.  2,  —  i.  150. 

5  Rich.  2,  Stat.  1,  c.  8,  —  ii.  374. 
15  Rich.  2,  c.  15,  —  ii.  376,  note. 
13  Hen.  4,  c.  7,  — i.  150. 
1  Hen.  5,  c.  5,  — i.  672-674. 
8  Hen.  6,  c.  9,  —  ii.  377,  378,  387,  note. 
8  Hen.  7,  c.  2,  —  i.  54. 
• .    12  Hen.  7,  c.  7,  — ii.  545,  note. 

21  Hen.  8,  c.  11,  —  ii.  756,  762. 

22  Hen.  8,  c.  14,  §  7,  — i.  941. 

23  Hen.  8,  c.  1,  §  3,  —  ii.  498-502,  544^546,  548,  566,  note. 
25  Hen.  8,  c  3, — ii.  545,  note. 

82Hen.  8,  C.3,  — i.  941. 

32  Hen.  8,  c.  9,  — ii.  155. 

33  Hen.  8,  c  6,  —  i.  723,  note. 
33  Hen.  8,  c.  23.  §  3,  —  i.  941. 
37  Hen.  8,  c.  8,  — i.  502,  666. 

1  Edw.  6,  c.  12,  — ii.  545,  546,  548. 

1  Edw.  6,  c.  12,  §  22,  —ii.  1037,  note. 

2  &  3  Edw.  6,  c  24,  —i.  62,  381 ;  ii.  534. 
2  &  3  Edw.  6,  c.  24,  §  2,  —  i.  52. 

2  &  3  Edw.  6,  c.  24,  §  4,  —  i.  58. 

5  &6Edw.  6,  c.  4,— i.  617. 

5  &  6  Edw.  6,  c.  14,  —  i.  617. 

1  &  2  Phil.  &  M.  c.  10,  §  7,  —  i.  928,  941. 

1  &  2  Phil.  &  M.  c.  13,  —  i.  1091,  1093,  1096. 
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2  &  3  Phil.  &  M.  c  10,  —  i.  1091.  1093,  1096. 
4  &  5  Phil.  &  M.  c.  4,  — i.  618 ;  ii.  499,  note,  545,  note. 
•     4  &  5  Phil.  &  M.  c.  8.  — i.  557.   '     * 
8  Eliz.  c.  4,  — ii.  499,  note. 
18  Eliz.  c.  7,  — ii.  499,  note. 
29  Eli?,  c.  6,  §  5.  •—  i.  632.  note. 
89  Eliz.  c.  15,  —  ii.  499,  note. 
42  Eliz.  c.  2,  —  i.  772. 
IJac.  1.  c.  8, -— i.  1009. 
1  Jac.  1,  c.  11,  — i.  32,  note,  381,  note. 

21  Jac.  1,  c.  15,  —  ii.  375-^77,  388,  387,  note. 
21Jac.  1,  c.  27,  — i.  596. 

16  &  17  Car.  2,  c.  8,  §  1,  —  i.  705. 

22  &  23  Car.  2,  c.  1,  — ii.  855. 
29  Car.  2,  c.  7,— i.  207. 

4  &  5  Will.  &  M.  c.  8,  —  i.  1074. 

4  &  5  Will.  &  M.  c.  18,  —  i.  143. 
6  &  7  Will.  3,  c.  17,  —i.  1074. 

8  &  9  Will.  3,  c.  26,  §  1.  —  ii.  270. 

8  &  9  Will.  8,  c.  26,  §  6, —i.  636. 
10  &  11  Wm.  3,  c.  23,  —  i.  1074. 

1  Anne,  c.  9,  —  ii.  9,  note. 

5  Anne,  c.  31,  — i.  1074. 

9  Geo.  1,  c.  22,^1.619. 

6  Geo.  1,  c.  28,  —  i.  412. 

2  Geo.  2,  C.25,— i.  619. 

4  Geo.  2,  c.  26,  —  i.  343,  344. 

6  Geo.  2,  c.  14,  §  5,  —  i.  343. 

7  Geo.  2,  c.  21,  —i.  82,  617. 

15  Geo.  2,  c.  28,  —  ii.  460,  note. 
15  Geo.  2.  c.  28,  §  8,  —  i.  515. 

23  Geo.  2,  c.  11,  —  ii.  901-908,  919. 

24  Geo.  2,  c.  44,  —  i.  200. 

29  Geo.  2,  c.  30,  —  i.  1074. 
80  Geo?  2,  c.  24,  —  i.  618. 

30  Geo.  2,  c.  24,  §  1.  —  ii.  168,  172. 
7  Geo.  3,  c.  50,  8  1,  —  i.  397,  note. 
17  Geo.  3,  c.  26,  §  7.  — i.  586. 

22  Geo.  3,  c.  58,  §  1,  —  i.  632. 

37  Geo.  3.  c.  70,  —  ii.  76. 

38  Geo.  3,  c  52,  —  i.  381,  note. 

39  Geo.  3,  c.  85,  —  i;  424 ;  ii.  328. 
52  Geo.  3,  c.  155,  §  12.  —  ii.  289. 
56  Geo.  3.  c.  73,  —  ii.  724. 

4  Geo.  4,  c.  26. —i.  343. 
6  Geo.  4,  c.  50.  §  18,  —  i.  868,  370. 
6  Geo.  4,  c.  50,  §  29,  —  i.  938,  note,  941. 
•  7  Geo.  4,  c.  64,— ii.  423,  note,  519,520. 
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7  Geo.  4,  c.  64,  §  2-6,  —  i.  1092. 
7  Geo.  4,  c.  64,  §  12,  —  i.  66. 
7  Geo.  4,  c.  64,  §  13;  —  i.  65. 
7  Geo.  4,0.  64,  §  19,— i.  676. 
7  Geo.  4,  c.  64,  §  21,  —ii.  184,  note. 
7  &  8  Geo.  4.  c.  29,  —  i.  88. 
7  &  8  Geo.  4,  c  29,  §  6,  —  ii.  338. 
7  &  8  Geo.  4,  c.  29,  §  8,  —  ii.  418. 
7  &  8  Geo.  4,  c.  29,  §  10,  —  ii.  777. 
7  &  8  Geo.  4,  c.  29,  §  46,  —  ii.  721,  note. 
7  &  8  Geo.  4,  c  29,  §  46,  — u.  776. 

7  &  8  Geo.  4,  c.  29,  §  47, 48,  —  ii.  831,  332,  334,  386,  337. 
7  &  8  Geo.  4,  c.  29,  §  49,  —  ii.  338,  339. 
7  &  8  Geo.  4,  c.  29,  §  63,  —  ii.  184,  note,  190. 
7  &  8  Geo.  4,  c.  30,  —  i.  184,  note. 
9  Geo.  4,  c.  31,  §  7,  —  i.  881,  note. 
9  Geo.  4,  c.  31,  §  16,  —ii.  1014. 
9  Geo.  4,  c.  81,  c.  22,  — i.  381. 
9  Geo.  4,  c,  31,  §24,  — ii.  881. 
9  Geo.  4,  c.  31,  §  25,  — ii.  81. 
9  Geo.  4,  c.  32,  §  2,  —  ii.  429,  note. 

9  Geo.  4,  c.  66,  —  i.  83. 

10  Geo.  4,  c.  44,  §  7,  —  i.  184,  note. 

•   11  Geo.  4  &  1  Will.  4,  c.  66,  §  3,  —  ii.  446,  460,  note. 

11  Geo.  4  &  1  Will.  4,  c.  66,  §  20,  —  i.  436. 
2  Will.  4,  c.  34,  §  3,  —  ii.  249. 

2  Will.  4,  c.  34,  §  7,  —  i.  1129,  note;  ii.  268,  262. 

2  Will.  4,  c.  34,  §8,— 'ii.  266. 

2  &  3  Will.  4,  c.  123,  §  3,  —  ii.  412. 

7  Will.  4  &  1  Vict  c.  86.  §  2,  8.  —  ii.  644-646,  661-664. 

7  WiU.  4  &  1  Vict.  c.  86,  §  4,  —  i.  629,  note. 

7  Will.  4  &  1  Vict.  c.  86,  §  2,  3.  —  i.  83. 

7  Will.  4  &  1  VJct.  c.  89,  —  ii.  42,  47. 

2  &  8  Vict.  c.  47,  §  64,  63,  —  i.  184,  note. 
6  &  6  Vict.  c.  34,  §  6,  —  ii.  343. 

8  &  9  Vict.  c.  68,  §  1,  —  i.  264. 

9  &  10  Vict.  c.  62,  —  ii.  606. 

11  &  12  Vict.  c.  42,  §  17,  —  i.  1092. 
ll&12Vict.  c.  43,— i.  717. 
14  &  16  Vict.  c.  100,  §  1,  —  i.  676. 
14  &  16  Vict.  c.  100  §  3,  —  i.  368. 
14  &  16  Vict.  c.  100,  §  4,  —  ii.  623. ' 
14  &  16  Vict.  c.  100,  §  20,  21,  — ii.  902,  note. 
16  &  17  Vict  c.  32,  §  1,  —  i.  264. 
24  &  26  Vict.  c.  94,  §  38,  —  ii.  81,  note. 
28  &  29  Vict.  c.  18,  §  2,  —  i.  964. 
STATUTES,  INDICTMENTS  ON,  (See  Statute.) 

aggravations  above  statutory  terms,  surplasage,  i.  479 . 
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STATUTES,  INDICTMENTS  Om,"  continued. 

expanding  allegation  beyond  words,  in  nuisance,  ii.  868. 
.  Doctrine  and  practice  of,  discussed^  i.  693-^42. 

introduction,  i.  693. 
How  distinguish  whether  indictment  to  be  on,  i.  594-601. 

general  doctrine,  i.  694. 

where  the  offence  did  not  exist  at  the  common  law,  i.  696. 

where  statute  takes  from  prisoner  some  benefit  attending  a  common- 
law  offence,  i.  696. 

where  statute  adds  new  punishment  to  common-law  offence,  L  697« 

the  same  under  special  circumstances  of  the  offence,  i.  698. 

where  the  statute  affirms  the  common  law,  i.  699. 

where  the  statute  simply  prescribes  the  punishment,  i.  600. 

needless  conclusion  against  the'form  of  the  statute,  i.  601. 
Concerning  concluding  part  of  statutory  indictment,  i.  602*607. 

"  against  the  form  of  the  statute, ^^  i.  '602. 

other  equivalent  expressions,  i.  603. 

where  an  English  statute  has  been  made  by  our  own  statute  "of 
force  "  with  us,  i.  604. 

where  indictment  is  on  more  statutes  than  one,  i.  605,  606. 

rules  changed  by  provisions  of  written  law,  i.  607. 
Rule  of  following  words  of  statute,  i.  608-622. 

whether  the  indictment  must  recite  the  statute,  i.  608,  609. 

common-law  form  swelled  by  statutory  words,  when,  i.  610. 

indictments  purely  upon  the  statutes,  L  611  et  seq. 

how  closely  the  statutory  words  must  be  followed,  i.  611-621. 

alleging  the  act  to  be  subsequent  to  the  statute,  i.  622. 
Exception  of  expanding  allegation  beyond  statutory  words,  i.  628-630. 

general  doctrine,  its  reason,  and  some  illustrations,  i.  623-627. 

where  construction  of  statute  is  narrower  than  its  words,  i.  628. 

where  the  statute  prohibits  the  act  by  some  technical  term  of  knowm 
meaning,  i.  629. 

differences  of  judicial  opinion,  &c.,  i.  630. 
What  the  indictaient  should  negative,  and  how,  i.  631-642. 

exceptions,  provisos,  &c.,  general  view,  i.  631-635. 

keep  so  near  the  words  as  to  avoid  a  variance,  i.  636. 

must  negative  so  much  as  to  show  an  affirmative  offence,  i.  637. 

need  not  aver  matter  of  defence,  L  638. 
frame  of  statute  determining  whether  matter  is  such,  i.  639« 

general  rule  as  to  exceptions  and  provisos,  i.  639. 

how,  when  unnecessarily  negatived,  i.  640. 

form  of  the  negative  averments,  i.  641. 

new  cases  —  differences  of  opinion,  i.  642. 
STATUTES  OF  JEOFAILS  AND  AMENDMENTS,         (See  Amuw- 

MXMTS.) 

how  as  to  constitutionality  of,  i.  96-98. 
not  extend  to  criminal  cases,  i.  572. 
law  of,  discussed,  i.  705-711. 
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STATUTES  OF  LIMITATIONS, 

allegation  of  time  as  to,  i.  405. 
STATUTORY  PARDON, 

how  as  to,  i.  834-887. 
STATUTORY  REGULATIONS, 

as  to  the  procedure,  i.  8. 
*  •  STEAL,"  (See  Larceny.) 

whether  the  word,  essential  in  indictments  for  larceny,  ii.  730. 
STEALING  HEIRESS, 

form  of  allegation  for,  i.  557. 
STOLEN  GOODS,      (See  Rbceiying  Stolen  Goods  —  Rksxxtutiom.) 

the,  as  eyidence  in  burglary,  ii.  152,  747. 

possession  of,  as  evidence  in  larceny,  ii.  739-746. 
in  burglary  —  robbery  —  murder,  ii.  747. 

produced  in  eyidence,  in  larceny,  ii.  758. 

restitution  of  the,  in  lari^eny,  ii.  755-763. 

possession  of,  as  evidence  against  receiver,  ii.  989. 
STREET.  (See  Way.) 

STRENGTH, 

of  the  parties,  as  evidence  in  rape,  ii.  970. 
"  STRONG  HAND."  (See  -"  With  Strong  Hanb.") 

STUDENTS.  (See  Credit  to  Stddents.) 

SUBORNATION  OF  PERJURY,  (See  Perjury.) 

whether  indictment  must  mention  sum  offered,  ii.  75. 
or  the  particular  perjury  to  be  committed,  ii.  75,  noto.    . 

procedure  for,  discussed,  ii.  1019>102d. 
"  SUBSTANCE,'^ 

word,  meaning  of,  in  indictment,  and  distinguished  from  tenor,  i.  559- 
563. 
SUBSTANTIAL  AVERMENTS, 

of  indictment,  what —  discussed,  i.  499-^92. 

distinguished  from  introductory,  i.  555. 
SUMMARY  CONVICTIONS,  (See  Convictions— Record.) 

difference  between,  and  indictments,  as  to  the  allegations,  i.  639,  note* 
par.  7. 

for  disturbing  meeting,  ii.  300. 
SUMMINGS  UP, 

of  counsel,  considered,  i.  974,  975. 

of  judge,  i.  976-982. 
SUNDAY.  (See  Lord's  Day.) 

SUPERIOR  COURTS, 

how  distinguished  from  inferior,  i.  236-239. 
.SUPERVISORS  OF  HIGHWAYS, 

how  proceed  against,  for  non-repair,  ii  827. 
SURETIES, 

for  the  defendant's  appearance,  i.  247-264. 

surrender  of  the  principal,  i.  250. 

history,  points  of  local  practice,  i.  251  and  not«. 
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SURNAME, 

views  concerning  the,  i.  684. 
SUBPLUSAGE. 

in  allegation  of  time,  i.  388. 

allowed  in  indictments,  i.  436. 

does  not  make  indictment  double,  i.  440. 

in  repugnant  averments,  i.  491. 

disjunctive  allegation  as,  i.  592. 

not,  allegation  showing  no  offence  committed,  i.  621. 

in  cases  of  assault  and  battery,  ii.  65. 
,  Doctrine  of,  discussed,  i.  478-484. 

general  doctrine,  i.  478. 

sundry  illustrations,  showing  when  it  does  not  hurt,  i.  479-481. 

when,  vitiates  indictment,  i.  482-484. 
SURRENDER, 

of  principal  on  bail,  i.  250. 
SWEARING  JURY.       •    (See  Oath.) 


TAKING  NOTES, 

before  court  of  inferior  magistrate,  i.  726. 

before  superior  courts,  i.  958. 
••TAME  PIGEON," 

words,  as  descriptive  of  thing  stolen,  in  larceny,  ii.  706. 
TECHNICAL  AVERMENTS, 

distinguished  from  material,  L  339. 
TECHNICAL  WORDS, 

in  judicial  procedure,  i.  11. 

when  indispensable  in  an  indictment,  i.  335. 

(As  to  particular  technical  words,  see  the  words  themselves,  in  this 
Ipdex.) 
TENANT  AT  SUFFERANCE, 

premises  occupied  by,  how  the  allegation  in  arson,  ii.  87. 
TENOR, 

meaning  of —  setting  out  indictment  by  the,  i.  559  et  seq. 

proof  of  the,  i.  562.  * 

alleging,  in  forgery,  ii.  403,  405. 

as  to  setting  out  the,  in  indictment  for  libel,  ii.  789-790. 

whether  prove,  in  oral  slander,  ii.  810. 

whether  allege,  in  indictment  for  perjury,  ii.  919. 
TENSE, 

the,  ef  the  record,  i.  1173. 
TERM.  (See  Closis  op  Term.) 

"  TERROR."  (See  ••  To  thk  Terror.") 

TESTIMONY.  (See  False  Testimony.) 

"THEN  AND  THERE," 

words,  use  of,  in  criminal  pleading,  i.  407-414. 
in  indictments  for  assault  and  batter}%  ii.  57. 
for  homicide,  ii.  535. 
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••  THERE,"  (See  ••  Thkw  and  There.") 

to  what  tlie  word,  refers,  i.  512. 
••THERE  SITUATE." 

words,  in  indictment  for  arson,  ii.  41. 
THINGS.  (See  Goodb.) 

THINGS  STOLEN, 

description  of,  in  larceny,  ii.  699-712. 
THREATENING  LETTERS, 

procedure  for  sending,  discussed,  iL  1024-1029. 
THREATS, 

eyidence  of,  in  arson,  ii.  53. 

of  deceased,  as  ovidenoe  for  defendant  in  homicide,  ii.  630. 
••TILL."  (See  ••Until.") 

TIMBER.  (See  CumNG  Timber.) 

TIME, 

considered  as  an  element  in  sentence  to  coiporal  punishment,  i.~llS9. 
TIME  OF  THE  OFFENCE, 

allegation  and  proof  of,  i.  386-106. 

repetition  of,  and  place,  i.  407-414. 

inadequately  alleged,  reject  as  surplusage,  L  440. 

allegation  and  proof  of,  in  burglary,  ii.  18 1-134* 

allegation  of,  in  homicide,  ii.  530-^33, 552. 

connection  of,  with  place,  ii.  535. 

proof  of,  in  libel,  ii.  802,  803. 
,  •         allegation  of,  in  indictment  for  yiolating  Lord^s  day,  ii.  815 

allegation  of,  in  indictment  for  nuisance,  ii.  866. 
••  TITLE," 

of  statute,  meaning  of  word,  i.  634. 
TIME  AND  PLACE,  (SeePuLCE— Time  of  the  Offence.) 

how,  jointly  alleged  by  •*  then  and  there,"  i.  407-414. 
"TO  THE  COMMON  NUISANCE,"  (See  Nuisance.) 

words,  in  indictment  for  b&rratry,  ii.  101. 
for  common  scold,  ii.  200.  ^ 

for  exposure  of  person,  ii.  353. 
for  uttering  obscene  language,  ii.  810. 
for  nuisance  generally,  ii.  862-864. 
••TO  THE  DAMAGE," 

words,  whether  necessary  in  indictment,  i.  647. 
in  indictment  for  assault  and  battery,  iL  57. 
••TO  THE  EVIL  EXAMPLE," 

words,  whether  necessary  in  indictment,  i.  647. 
••TO  THE  TERROR," 

words,  in  indictment  for  riot,  ii.  997. 
TOOLS, 

for  burglary,  as  eyidence,  ii.  151. 
TOWN,  (See  Locality.) 

allc^ng  the,  i.  366,  370-375. 

allegation  of,  without  county,  i.  378. 

whether  inhabitant  of,  juror,  i.  907. 
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TOWN  MEETING,  (See  DiSTifttBiNG  Meetings.) 

procedure  for  disturbing,  ii.  299. 
TRADE,  (See  Exercising  Trade — Offensive  Trades  —  Work- 

ing AT  Trade.) 
••  TRAITOROUSLY," 

indictment  for  treason  to  contain  the  word,  i.  683,  534. 
TRANSACTIONS, 

joinder  of  different,  in  one  indictment,  i.  449  and  note-451. 

compelling  prosecutor  to  elect  on  what,  to  proceed,  i.  469  et  seq. 
TRANSLATION, 

to  be  made,  of  instruments  in  foreign  language,  i.  664,  665. 
TRAVAIL, 

declarations  in,  as  eyidence  in  rape,  ii.  971. 
TREASON,  (See  Rebellion— Traitorously.) 

the  course  in  —  an  old  trial  for,  i.  15-19. 

duty  of  unofficial  persons  to  arrest  for,  i.  164-172,  186. 

same  of  officers  of  the  law,  &c.,  i.  173,  183. 

count  may  allege  several  overt  acts  of,  i.  433-437. 

how  indictment  for  murder  of  the  king,  i.  617. 

allegation  of  *'  instigated  by  the  devil,^*  i.  601. 
*'  with  force  and  arms,^*  i.  682. 

conclusion  in  the  indictment  for,  i.  647. 

quashing  indictment  for,  i.  768.  * 

parties  to  civil  war  not  competent  jurors  for  the,  i.  914,  916. 

further  of  the  jury  in,  i.  928. 

accessories  before  and  after  in,  distinguished,  ii.  2. 

indictment  for  the,  of  counterfeiting  guineas,  ii.  261. 
Procedure  for,  discussed ,  ii.  lOSO-1041. 

the  indictipcnt,  ii.  1031-1036. 

the  evidence,  ii.  1037-1039. 

the  verdict,  ii.  1040. 

other  views,  ii.  1041. 
TREATIES, 

relating  to  fugitives  from  justice,  i.  224. 
TRESPASS.  (See  Forcible  Trespass.) 

TRIAL,  (See  Arrest  —  Binding  Over — Continuance  —  Course 

OF  Trial  —  Order  of  Trial  —  Petit  Jury.) 

constitutional  guaranty  of,  by  jury,  i.  87,  890-^94. 

separate,  may  be  ordered  by  the  court,  i.  450, 472. 

concerning  the  prisoner's  presence  at,  i.  266-277. 

or  the  several  pleas,  how,  i.  752-764. 

court  may  refuse,  i.  759. 

taking  advantage  of  misdoings  of  grand  jury  at  the,  L  886. 

joint  and  separate,  discussed,  i.  1017-1045. 

(See  Joint  and  Separate  Trials.) 
Incidents  of  the,  discussed,  i.  950-982. 

introductory  views,  i.  950,  961. 
Arrangements  within  the  court-room,  i.  962-969. 

general  view  of,  i.  952. 
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TRIAL,  —  continued. 

position  of  prisoner,  i.  953,  954. 
not  manacled,  sit  or  stand,  pen  and  paper,  i.  9^,  956. 

court  to  be  open,  i.  957-959. 
Order  of  proceedings  connected  with,  i.  960-966. 

steps  preceding  opening  to  jury,  i.  960,  961. 

order  of  addresses  to  jury,  i.  962-965. 

the  evidence,  i.  966. 
Openings  of  the  respective  counsel,  i.  967-973. 

how  where  no  counsel,  i.  967. 

where  prisoner  has  counsel,  i.  968. 

nature  of  opening,  for  prosecution,  i.  969-972. 

same,  for  prisoner,  i.  973. 

how  where  more  counsel  than  one,  i.  973. 
Summings  up  of  counsel,  i.  974,  975. 

whether  both  by  prisoner  and  counsel,  i.  974. 

the  reply  itself,  i.  975. 
Charge  of  judge  to  jury,  i.  976-982. 

general  doctrine,  i.  976. 

as  to  sufficiency  of  indictment,  i.  977. 

how  as  to  the  evidence,  i.  977,  978. 

jury«s  special  province,  i.  979. 

instructions,  not  asked,  i.  980. 

opinion  of  judge  on  evidence,  i.  981. 

conclusion,  i.  982. 
"TRUE  BILL," 

.  indorsement  of,  by  grand  jury,  i.  697-701. 

whether  indorsement  appear  in  record,  i.  1 176. 
TRUTH, 

proving  the,  in  defence,  in  libel,  ii.  804. 

UNANIMOUS, 

petit  jury  to  be,  i.  897,  898. 

how  as  to  the  grand  jury,  i.  854,  855. 
UNDERTAKING, 

procedure  for  forgery  of,  ii.  473,  474. 
UNGRAMMATICAL,  (See  False  Grammar.) 

no  objection  that  indictment  is,  i.  348  et  seq.,  511. 
UNITED  STATES.  (See  Officers  of  United  States.) 

in  what  locality  crimes  against  the,  prosecuted,  i.  64-67. 
UNKNOWN,  (See  Name  Unknown  —  Necessity.) 

harboring  thieves  who  are,  i.  495. 

allegation  where  thing  is,  i.  4D3-498,  545-553. 

allegation  nvhere  one  of  the  conspirators  is,  ii.  225. 

how  where  description  of  the  goods  is,  in  larceny,  ii.  705. 
UNLAWFUL  COMBINATION, 

and  acts  pursuant,  as  proof  in  conspiracy,  ii.  228  et  seq. 
••  UNLAWFULLY." 

whether  the  word,  necessary  in  indictment,  L  503. 
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"  UNLAWFULLY,"  —  continued. 

word,  in  indictment  for  homicide,  iL  643. 

same  for  carnal  rayishment,  ii.  959. 
UNLICENSED  FERRY, 

joinder  of  defendKnts  in  indictment  for  keeping,  i.  469. 
UNNECESSARY  MATTER,  (See  Surplusaqb.) 

should  not  be  inserted  in  the  indictment,  i.  628. 
UNOFFICIAL  PERSONS, 

power  of,  to  arrest,  i.  164  et  seq. 
"  UNTIL," 

refers  to  what,  i.  512. 
UNWHOLESOME  MEATS, 

how  indictment  for  selling;  i.  524,  note. 
USAGE, 

as  establishing  the  procedare  of  the  courts,  i.  7. 
USURY, 

setting  out  usurious  contract,  i.  580. 
UTTERING,  (See   Countbrfeiting   thb   Coin  — Forgbbt   of 

Writings.) 

coin,  evidence  of,  ii.  260. 

procedure  for,  having  other  in  possession,  ii.  263,  264. 

forged  paper,  how  allege,  ii.  425. 

forged  bank-bills,  procedure  for,  ii.  445-460. 


VALUE,  (See  Instrument — Punishment.) 

when  allegation  of,  necessai^  and  when  not,  i.  640,  641,  566-584. 

alleging,  in  indictments  for  arson,  ii.  48. 

allegation  and  proof  of*  in  burglary,  ii.  146. 

allegation  of,  in  indictment  for  false  pretences,  ii.  177. 

of  instrument,  in  indictments  for  homicide,  ii.  505. 

alleging,  of  things  stolen,  in  larceny,  and  how,  ii:  713-717,  786. 

proof  of,  in  larceny,  ii.  751. 

how  verdict  as  to  the,  should  be  in  larceny,  ii.  764  et  seq. 

allegation  of,  in  indictment  for  malicious  mischief,  ii.  840. 
VARIANCE, 

doctrine  of,  discussed,  i.  485-488,  569  et  seq. 

on  proof  of  tenor  of  written  instrument,  i.  562. 

in  allegation  and  proof  of  ownership,  i.  582. 

between  record  of  conviction  and  pardon,  how,  i.  840. 

between  indictment  and  proof,  effect  of,  i.  886. 

in  false  pretence  cases,  ii.  183,  184. 

in  cases  of  conspiracy,  ii.  233-235. 

in  cases  of  embezzlement,  ii.  324. 

in  forcible  trespass,  ii.  395. 

how,  in  forgery,  ii.  406. 

on  proceedings  for  murder  by  starving,  ii.  559. 

on  proceedings  for  poisoning,  ii.  650. 

as  to  name  in  homicide,  ii.  511. 
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VARIANCE,  —  continued. 

as  to  manner  of  the  kiUing,  ii.  514,  617. 

in  attempts  to  kill,  ii.  659. 

in  larceny,  ii.  710-712,  738. 
VENUE,  CHANGE  OF, 

constitutionality  of  statates  regulating,  i.  50,  76,  106, 107. 

law  and  practice  of,  discussed,  i.  68-76. 
VERBAL  SLANDER.  (See  Libel  akd  Slakdxb  —  Slander.)  ' 

VERDICT,  (See  Special  Verdict.)  ^ 

ball  afler,  considered,  i.  252,  253. 

whether  taken  in  priaoner^s  absence,  L  27^274. 

effect  of,  as  to  duplicity  in  indictment,  i.  442,  448. 

whether,  sustain  plea  of  autrefois  acgttU^  i.  815,  821. 

ordered,  to  make  party  a  witness,  i.  1020,  1021. 

how,  where  persons  are  indicted  jointly,  i.  1035-1037. 

judgment  arrested  for  errors  in  the,  i.  1108. 

how  appear  in  record,  i.  1183-1185. 

the,  in  burglary,  ii.  144. 

on  several  counts  in  conspiracy,  ii.  287. 

special,  for  conspiracy,  ii.  238. 

the,  in  forgery,  ii.  485,  486. 

in  homicide,  ii.  639-642. 

for  attempt  to  kill,  ii.  660. 

in  larceny,  ii.  764-769. 

in  libel,  ii.  806. 

for  assaulting  officer,  ii.  887. 

in  perjury,  ii.  937.* 

in  rape,  ii.  975. 
The,  and  Us  rendition,  discussed,  i.  1001-1016. 

how  delivered  in  court,  i.  1001. 

oral  or  in  writing,  i.  1002. 

conclusive  —  when  retract,  when  not,  i.  1008. 

polling  the  jury,  i.  1003. 

when  court  should  not  accept  the,  i.  1004.  ' 

when  and  bow  direct  its  form,  i.  1004. 

of  general,  partial,  and  special  findings,  i.  1005  et  seq. 

may  of  right  find  special,  i.  1006. 

the  law  of  special  verdicts,  i.  1006-1008. 

concerning  partial  verdicts,  i.  1009-1011. 
'     fixing  the  punishment  by,  i.  1012.  I 

amendments  of  the,  i.  1013. 

broader  than  the  evidence,  i.  1014.  , 

where  a  count  is  defective,  i.  1014,  1015. 

effect  of  defective,  i.  1016. 
VI  ET  ARMIS.  (See  •*  With  Force  and  Abms.") 

VIDELICET, 

use  of,  in  criminal  pleading,  i.  406. 
VIEW, 

granting,  in  cases  'of  arton,  ii.  52. 
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VILL, 

alleging  the,  i.  866,  870-S76. 
"  VIOLENCE," 

word,  in  indictment  for  robberj,  ii.  1004. 
VISNE, 

allegations  in  indictment  to  show  the,  i.  867  et  seq. 
••  VOLUNTARILY," 

word,  in  indictment  for  arson,  ii.  48. 
for  maiming,  ii.  857. 


WAIVER  OF  RIGHT,  (See  Consent.) 

hy  prisoner  to  be  present  in  court  at  trial,  Ac,  i.  266  et  seq. 

at  rendition  of  verdict,  i.  271. 
reading  of  indictment  at  arraignment,  i.  738. 
to  jury  trial,  i.  893,  894,  898. 
as  to  second  jeopardy,  i.  806. 
as  to  pardon,  i.  888  et  seq. 
to  object  to  juror,  i.  982. 
by  counsel,  as  to  reply,  i.  974. 
prisoner's  consent  to  jury  separating,  i.  998. 
Doctrine  andpradice  of^  discussed,  i.  117-126. 
the  general  doctrine,  i.  117,  118. 
necessity  of  the  doctrine  and  practice,  i.  119. 
*    ancient  doctrine,  and  how  changed,  i.  120-122. 
waiyerby  pleading,  i.  123,  124. 
withdrawing  and  amending  pleas,  i.  124. 
some  further  yiews,  i.  125,  126. 
WANT  OF  MENTAL  CAPACITY.  (See  iNSANrry.) 

WAR.  (See  Civil  Wab  —  Rbbeluon  —  Trbason.) 

WARD, 

alleging  the,  in  indictment,  i.  366,  870-875. 
WARRANT,  (See  Sbarch-Wabrant.) 

arrest  under,  i.  187  et  seq. 
legal,  illegal,  &c.,  i.  187. 
to  whom  addressed,  L  188. 
who  execute,  L  189. 
method  of  executing,  i.  190-198. 
prisoner  getting,  into  possession,  i.  198. 

by  justice  of  the  peace,  when  necessary  and  when  not,  to  justify  ar- 
rest, i.  177-180. 
breaking  doors  in  serrice  of,  i.  200-202. 
manner  of  executing,  i.  206,  207. 
executing,  on  Sunday,  i.  207. 
how  dispose  of  person  arrested  on,  i.  216,  217. 
whether,  must  be  under  seal,  i.  227. 
for  arrest,  what  it  must  state,  i.  228. 
for  payment,  &c., — the  procedure  for  forging  a,  ii.  473,  474. 
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WATER  OF  RIVER. 

rendering,  unwholesome,  procedure  for,  iL  878. 
WATCHMAN. 

power  of.  to  arrest  without  warrant,  i.  182  et  seq. 
WAY,  *(See  Supervisors  of  Highways  —  Unlicensed  Fbret.) 

duplicity  in  indictment  for  the  non-repair  of,  i.  441. 

whether  several  can  be  joined  in  indictment  for  non-repair  of,  i. 
470. 

indictment  for  obstructing,  bad  with  **  or.^*  i.  589. 

quashing  indictment  for  offences  as  to.  i.  768. 

neglect  to  repair,  proceedings  for.  ii.  827. 

procedure  for  violations  of.  discussed,  ii.  1042,  1043. 
WEALTH, 

prisoner's,  as  evidence  in  larceny,  ii.  748. 
WEAPON.  (See  Deadly  Weapon.) 

alleging  the.  in  aggravated  assaults,  ii.  64. 

alleging  the.  in  indictment  for  homicide,  ii.  514. 

manner  of  holding,  &c.,  ii.  515. 
WEIGHT  OF  EVIDENCE. 

on  which  grand  jury  should  act,  i.  866,  867« 

doctrine  as  to  the.  i.  1048.  1050-1055. 

on  question  of  insanity,  ii.  671  et  seq. 
WEIGHTS.  (See  False  Weights.) 

"  WELL-KNOWING."  (See  Knowingly.) 

use  of  the  words,  in  indictment,  i.  504. 
"WHEREAS," 

use  of,  in  allegation,  i.  554-556. 
WIFE,  (See  Husband  and  Wife.    And  see  Grim.  Law.) 

as  witness  for  co-defendant,  i.  1019. 

may  testify  to  an  assault  committed  on  her  by  husband,  ii.  69. 

indictment  of.  for  keeping  bawdy  house,  ii.  109. 

liability  of.  on  indictment  for  murder  by  starving,  ii.  558. 

as  witness  against  husband  for  poisoning,  ii.  649. 

as  alleged  owner,  in  larceny,  ii.  726. 
WILD  ANIMALS. 

how  described,  in  indictment  for  larceny,  ii.  706  et  seq. 
''WILFULLY," 

word,  in  indictments  for  perjury,  i.  617. 
for  arson,  ii.  42,  43. 
for  assault  and  battery,  ii.  58. 
for  forgery,  ii.  402. 
for  homicide,  ii.  542-546.  560. 
for  assault  with  intent,  ii.  657. 
for  perjury,  ii.  917. 
••WITH  FORGE  AND  ARMS," 

whether  the  words,  necessary  in  indictment,  i.  502. 

how  in  indictment  for  assault  and  battery,  ii.  57. 
for  false  pretences,  ii.  182. 
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"WITH  FORCE  AND  ARMS."  — con^muerf. 
for  forcible  entry,  ii.  380. 

for  homicide,  ii.  603. 

'•  WITH  STRONG  HAND." 

words,  in  indictment  for  forcible  entr^r,  ii.  380. 
WITHDRAWING  PLEA, 

law  and  practice  of,  i.  124,  798.  801. 
"  WITHOUT  HER  CONSENT," 

words,  in  indictment  for  rape,  ii.  951. 
WITNESSES,  (See    Absent   Witness— Dkckaskd   Witness- 

DissuADiNQ  Witness  —  Exclusion  of  Witkessbs — Opinions 

OF  WIT29ESSES.) 

holding  the,  to  appear,  i.  34. 

complainant,  how  as  to  general  incompetency,  i.  232,  note. 

when  counsel  may  be,  i.  311,  312. 

petit  jurors  as,  i.  363. 

form  of  allegation  for  tampering  with,  i.  556. 

what,  before  grand  jury,  i.  865. 

before  grand  jury  — how  sworn,  contempt  by,  i.  868,  869. 

before  grand  jury,  incompetent,  i.  872,  873. 

separate  trials  to  admit  wife  as,  i.  1019,  1020. 
'  to  make  parties,  for  each  other,  i.  1020. 

how  many,  i.  1055. 

accomplices  and  approvers,  i.  1073-1083. 

the  doctrine  of  Staters  evidence,  i.  1076-1086. 

exclusion  of,  from  court,  i.  1086-1089. 

refusing  to  testify,  as  evidence  against  bawdy  house,  ii.  117. 

injured  person  as,  in  false  pretence  cases,  ii.  192. 

seconds  in  duels,  ii.  308. 

person  dispossessed  in  forcible  entry,  ii.  387. 

person  whose  name  is  forged  as,  ii.  429,  430. 

subscribing  witness  as,  ii.  430. 
^  officer  of  bank  as,  ii.  431. 

who,  to  issue  of  insanity,  ii.  676-687. 

wife  against  husband,  for  poisoning,  ii.  649. 

owner  of  stolen  property,  to  ownership,  ii.  752. 
^  person  whose  property  is  injured,  in  malicious  mischief,  ii.  847. 

officer,  to  official  character,  on  indictment  for  resisting  process,  ii.  895. 

how  many,  in  perjury,  ii.  927-933. 

injured  female  as,  in  rape,  ii.  961-968. 
in  attempt  to  commit  rape,  ii.  978. 

how  many,  in  treason,  ii.  1037. 

co-defendant  in  another  indictment,  ii.  1039. 
WORDS,  (See  False  Grammar  —  Foreign  Words  —  Legislative 

Meaning  —  Oral     Words  —  Scandalous    Words  —  Spell- 
ing —  Technical  Words  —  Written  Words.) 

meaning  of.  in  indictment,  i.  509,  510. 

different  forms  of  setting  out  spoken,  i.  559-563. 
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WORDS,  •—  conthiued. 

M  to  setting  out  the,  in  false  pretences,  ii.  178. 

allegation  of  the,  in  oral  slander,  ii.  808-810. 
WORKING  AT  TRADE, 

unlicensed,  joinder  of  defendants  in  indictments  for,  i.  470. 
WORKMEN, 

indictment  for  conspiracy  among,  ii.  242. 
WORSHIP.  (See  Disturbinq  Mestengs.) 

WOUND, 

alleging  the,  in  indictment  for  homicide,  ii.  514. 

relation  of,  to  the  instrument,  ii.  516. 

description  of  the,  ii.  518-520.. 

as  being  mortal,  ii.  521. 

place  of  the,  ii.  522-526. 

as  causing  the  death,  ii.  527-529. 

presumption  from,  in  homicide,  ii.  621. 
WOUNDING  ANIMAL, 

procedure  for,  ii.  846, 
WOUNDING  CATTLE, 

indictment  for,  how,  i.  619. 
WRIT, 

procedure  for  forging  a,  ii.  400,  401. 
WRIT  OF  CERTIORARI, 

writ  of  error  distinguished  from,  i.  1189. 

law  and  practice  of,  i.  1203-1207. 
WRIT  OF  ERROR, 

whether,  for  duplicity,  i.  442. 

by  several  defendants,  how,  and  how  as  to  counsel,  i.  1026,  1039. 
Law  and  practice  of  the,  discussed,  i.  1188-1202. 

not  peculiar  to  criminal  cases,. i.  1188. 

its  nature,  in  general,  i.  1189. 

whether  issuable  as  of  course — when,  &c.,  i.  1189-1194. 

the  court  from  and  to  which,  i.  1195,  1197. 

how,  in' United  States  courts,  i.  1195. 

not  till  final  judgment,  i.  1196. 

what  errors  it  reaches,  i.  1196. 

how,  if  there  were  other  remedies,  i.  1198. 

other  points,  i.  1199. 

to  what  party  available,  i.  1199. 

the  judgment  on  this  writ,  i.  1200. 

error  in  the  sentence  only,  i.  1201,  1202. 
WRIT  OF  PRIVILEGE, 

as  protection  from  being  compelled  to  serve  on  jury,  i.  926. 
WRITING, 

whether  complaint  before  magistrate  must  be  in,  i.  718. 

how  set  out  forged,  ii.  403. 
WRITTEN  ALLEGATION, 

right  of,  i.  319. 
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WRITTEN  INSTRUMENTS,  (See  Words.)      . 

the  different  forms  of  setting  out,  i.  559-^63. 

how,  when  in  a  foreign  language,  i.  561,  565. 

allegation  and  proof  of,  in  false  pretence  cases,  ii.  183,  187,  196. 

how  set  out,  in  forgery,  ii.  403-406. 
in  larceny,  ii.  732-786. 

produced  in  evidence  in  larceny,  ii.  753. 

how  set  out,  in  indictment  for  Jibel,  ii.  789, 790. 
how  much  set  out,  ii.  791,  792. 

how  set  out,  in  indictment  for  perjury,  ii.  806  et  seq.,  919. 
WRITTEN  WORDS,  (See  Wobds  —  WRirrEx  Instbumknt.) 

in  challenge  to  duel,  need  not  be  set  out,  iL  305 . 

YOUNG, 

capacity  for  crime  in  the,  ii.  637. 
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